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PREFACE 

TO  THE  FIFTH  EDITION. 


There  is  no  change  in  the  form  of  the  present 
edition.  The  English  and  some  of  the  American 
cases  which  have  been  decided  since  the  publication 
of  the  last  edition  have  been  inserted.  In  order 
that  the  bulk  of  the  book  should  not  be  increased, 
obsolete  cases  and  the  notes  relating  to  foreign  laws 
have  been  omitted,  and  the  work  has  been  printed 
with  a  larger  page.  The  publications  issued  in 
connection  with  the  congresses  recently  held  under 
the  auspices  of  the  Comity  Maritime  International 
and  the  International  Law  Association  have,  it  is  to 
be  hoped,  efEectually  called  attention  to  the  wide 
divergence  which  exists  between  the  law  of  England 
and  those  of  foreign  countries  upon  the  subject  of 
collision. 

R.  G.  M. 

3,  New  Couet,  Cabey  Street, 
LmooLR's  Inn. 

27 ih  February,  1904. 
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'*  Indian  Chief,"  14  P.  D.  24  ;  68  L.  J.  Ad.  26  ;  60  L.  T.  240  ;  6  Asp. 

M.  0.  862    341,  363,  483,  629 

"Indus,"  12  P.  D.  46  ;  66  L.  J.  Ad.  88  ;  66  L. T.  376  ;  36  W.  R.  490  ; 

6  Agp.  M.  C.  106— C.  A 9,29,  80,  31,  223,  224 

"  Industrie,"  L.  R.  3  A.  &  E.  303  ;  40  L.  J.  Ad.  26  ;  24  L.  T.  446 ;  19 

W.  R.  728;  1  Aup.  M.  0.  17  27,336,  362 

27  Fed.  Rep.  767 83,  489 

"Inflexible"  (risk  of  collision).  Swab.  32    824,  327,  394 

•«  Inflexible,  H.M.S."  (damages),  Swab.  200  ;  6  W.  R.  617  .  .100,  109,  110 
Inman  v,  Reok.    See  '<  City  of  Antwerp." 

** Innisfail,"  and  "Secret,"  36  L.  T.  819;    3  Asp.  M.  C.  337  ..307,  470, 

471,  472 

"  Insnlano,"  and  "CSty  of  Mecca"  (not  reported) 320,  398 

« *  Invincible, "  2  Gall.  29 198 

«•  lona,"  4  Moo.  P.  C.  N.  S.  336  ;  L.  R.  1  P.  0. 426 ;  16  L.  T.  168.  .223,  230 

"  Iron  Duke,"  4  Not.  of  Cas.  686  ;  aff.  2  W.  Rob.  377  335 

"  Ironmaster  "  (pleading),  6  Jnr.  N.  S,  782    287 

(damages),  Swab.  441  ;  6  Jur.  N.  S 100,  101 

"iJCrrawaddy,"  Ad.  Div.  16th  June,  1887  377 

"Isoa,"  12  P.  D,  34  ;  66  L.  J.  Ad.  47 ;  66  L.  T.  779  ;  86  W.  R.  382  ; 

6  Asp.  M.  C.  63 186,  190,  192 

**  Isle  of  Cyprus,"  16  P.  D.  134 ;  69  L.  J.  Ad.  90;  63  L.  T.  352 ;  38 

W.  R.  719;  6  Asp.  M.  C.  534    290 

**Isleof  Pines,"  24  Fed.  Rep.  498    167 

« Itinerant,"  2  W.  Rob.  286    306,  379 

**  lyanhoe,"  and  "  Martha  M.  Heath,"  7  Bened.  213    166,  443 


"J.D.Peters,"  42  Fed.  Rep.  269    34 

"J.  H.  Henkes,"  12  P.  D.  106;   66  L.  J.  Ad.  69;  66  L.  T.  681; 

36W.R.412;  6  Asp.  M.  C.  121   308 

"J.H.  Rutter,"86Fed.  Rep.  366 24,369 

"  J.  M.  North,"  29  Fed.  Rep.  270    108 

"J.  R.  Hinde,"  (1892)  P.  231 ;  61  L.  J.  Ad.  91 ;  67  L.  J.  832  ;  7  Asp. 

M.  C.  267 625,626 

"J.R.P.Moore,"46Fed.  Rep.  267 32 

"J.R.Riitter,"86Fed.  Rep.  366    474 

«J.  T.Ea8ton,"24Fed.  Rejp.  96 100 

"J.  W.  Paxon,"  24  Fed.  Rep.  302 188 

'•Jack  Jewett,"  23  Fed.  Rep.  927    184 

"Jackson,"  68  Fed.  Rep.  607    16 

Jackson  v.  Kruger,  64  L.  J.  Q.  B.  446  ;  52  L.  T.  962 97 

"Jacob,"  1  Pritch.  Ad.  Dig.  3rd  ed.  286 ;  6  Ir.  Jur.  N.  S.  379  236 

"  Jacob  Brandow,"  39  Fed.  Rep.  831 189 
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<'JaoobGhzistenMD,"72L.T.  902;  8  Asp.  M.  G.  21 297 

*•  Jacob  Landstrom,"  4  P.  D.  191 ;  40  L.  T.  38 ;  27  W.  R.  Dig.  205  ; 

4  Asp.  If.  G.  68 293 

<<  Jamea,"  10  Hoo.  P.  G.  162 ;   Swab.  60 ;    4  W.  B.  353  (reveraing 

Swab.  55)    840,  348,  388,  464 

James  v.  London  and  South  Western  Bail.  Go.,  L.  B.  7  Ex.  187 ;  41 

L.  J.  Ex.  82  ;  26  L.  T.  187 ;  20  W.  B.  688 ;  on  app.  L.  B.  7  Ex. 

287  ;  41  L.  J.  Ex.  186 ;  27  L.  T.  382;  21  W.  B.  26;  1  Asp.  H.  G. 

226— P.  G 298,299 

*<  James  Berwind,"  44  Fed.  Bep.  693 183 

*< James  Gray'*  and   "John  Fraaer";    Goshing  v.  The  Owners  of 

"John  Eraser,"  21  How.  184 124,  180,  191 

<'  James  T.  Easton,"  27  Fed.  Bep.  464   80,  890 

"James  Watt,"  2  W.  Bob.  270    1,6,  328,416 

Jamieson  V.  Drinkald,  6  L.  J.  G.  P.  O.  S.  30 816 

"Jane  Bacon,"  27  W.  B.  36  ;  6  W.  B.  329  188,  189,  336,  463,  466 

"  Janet  Wilson,"  Swab.  261   79 

"Janiate,"  3  Otto,  337    268 

"Java,"  14  Wall.  189 11,482 

"  Jay  Gould,"  19  Fed.  Bep,  766    46 

"  Jennie  S.  Barker,"  L.  B.  4  A.  &  E.  466 ;  44  L.  J.  Ad.  20 ;  33  L.  T. 

318 ;  3  Asp.  M.  G.  42  334,  340, 402 

"Jeremiah"  and  "Providence,"  Mason  c.  Johnson,  Marsd.  Ad.  Ga. 

282 139 

Jermin  e.  Shadfurth,  Seld.  Ser.  Admiralty,  II.  Ixxxir 138 

"  Jesmond,"  and  "Earl  of  Elgin,"  8  Moo.  P.  G.  N.  S.  179 ;  L.  B.  4 

P.  G.  1;  26L.  T.  614;  1  Asp.  M.  G.  160 3,  326,327,329,396, 

397,  418,  421,  429,  464 

"  Jesse  Spaulding,"  60  Fed.  Bep.  683 439 

"JesseW.  Knight,"  46  Fed.  Bep.  690 69 

Jooelyn  e.  Wickett,  Seld.  Ser.  Admiralty,  II.  Ixxxiv. 137 

"JohannFriedrioh,"  1  W.  Bob.  36    198,201 

"  Johann  Sverdrup,"  12  P.  D.  43;  66  L.  J.  Ad.  266;  66  L.  T.  256; 

35  W.  B.  300;  6  Asp.  M.  G.  16,  73— G.  A 268,269 

Johansson  r.  "  Evira,"  4  Fed.  Bep.  673 27,  106,  112 

"  John  A.  Berkman,"  6  Fed.  Bep.  636  90 

"JohnA.  Gamie,"  49Fed.  Bep.  682  186 

"  John  and  Mary,"  Swab.  471 78,  292.  296 

"John  Bellamy,"  L.  B.  3  A.  &  E.  129  ;  39  L.  J.  Ad.  28  ;  22  L.  T.  244 ; 

3  Mar.  Law  Gas.  O.  S.  360    276,  277 

"  John  Boyne,"  36  L.  T.  29;  25  W.  B.  766 ;  3  Asp.  M.  G.  341 286 

"  John  Brotherick,"  8  Jur.  276 331 

"  John  Buddie,"  6  Not.  of  Gas.  387    8,461 

"John  Dunn,"  1  W.  Bob.  169 296 

"  John  Fenwick,"  L.  B.  3  A.  &  E.  600  ;  41  L.  J.  Ad.  38 ;  26  L.  T.  322 ; 

1  Asp.  M.G.  249 336,  360,364,  478 

"JohnG.  Stevens,"  170  U.  S,  Bep.  113   76,  77 

**  John  H.  May,"  62  Fed.  Bep.  882 168 

"John  Harley  "  and  "  William  TeU,"  13  L.  T.  413  ;  2  Mar.  Law  Gas. 

O.  S.  290 37,474,486 
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«« John  HoUway,"  (1900)  P.   37;  69  L.  J.  Ad.  61;  81  L.  T.  726; 

48W.K.416;  9  Asp.  M.  0.  36  634 

*<  John  Johansson/'  6  Asp.  M.  C.  39,  n 346 

•*  John  King,"  49  Fed.  Eep.  469 326,417 

**  John  L.  Hashronck,"  3  Otto,  406 446 

"John  M*Intyre"  (limitation),  6  P.  D.  200;    60  L.  J.  Ad.  76  («om. 

"JohnOrmston")    164 

(Art.  18),  9  P.  D.  135 ;  63  L.  J.  Ad.  115  ;  61  L.  T. 

186;  33W.  K.  190;  6  Asp.  M.  C.  278— 0.  A 427 

"John  O'Scott,"  (1897)  P.  64  ;  66  L.  J.  Ad.  47 ;  76  L.  T.  222  ;  8  Asp. 

M.C.235— C.A 637 

"  John  Ormston."    See  "John  M*Intyre." 

"Johns.  Darcjy,"  29  Fed.  Kep.  644 322 

"  John  S.  Smith,"  27  Fed.  Rep.  398 478 

"John  Taylor,"  6  Bened.  227 410,413 

**  Johnson,"  9  Wall.  146  327,  330 

Johnson  r.  Black.    See  "  Two  Ellens." 

r.  Lindsay,  23  Q.  B.  D.  608 ;  58  L.  J.  Q.  B.  681 ;  38  W.  R. 

119;  2Asp.M.C.146 * 173 

V.  "Niagara,"  84  Fed.  Rep.  902 370 

Jolliffe  V.  Wallasey  Local  Board,  L.  R.  9  G.  P.  62 ;  43  L.  J.  C.  P.  41 ; 

29L.  T.  682;  6  Asp.  M.  C.  696 87 

Jones  V.  Bennett,  63  L.  T.  705 246,  249 

t'.  Boyoe,  1  Stark.  493    3 

r.  Corporation  of  Liverpool,  14  Q.  B.  D.  890  ;  64  L.  J.  Q.  B.  346  ; 

33W.  R.  651 173 

"Jonty  Jenks,"  64  Fed.  Rep.  1021   126,  184,  189,  192 

"Joseph  W.  Dyer"  v.  The  National  Steamship  Co.,  14  Blatohf.  483; 

4ABp.  M.  C.  26 113,  146 

Joyce  V,  Capel,  8  Car.  &  Pay.  370 63 

"  Jnlia,"  Lush.  224  ;  14  Moo.  P.  C.  (nom.  Bland  v.  Ross)  210.  .24,  179,  186, 

187,  190,  194,  196,  227,  234 
"  Julia  Fisher,"  2  P.  D.  115;  36  L.  T.  257;  25  W.  R.  756;  3  Asp. 

M.  C.  380— C.  A 293,  294,  312 

"JuliaM.  Hallock,"  1  Sprague,  539    477 

"Juliana,"  Swab.  20    39 

"  Juliet  Erekine,"  6  Not.  of  Cas.  633 7,  372,  381 

"Juniata,"  3  Otto,  337 94,  130,181,  268 

"Juno"  (pUotage),  1  P.  D.   135;  45  L.  J.  Ad.   105;  34  L.  T.  741; 

24  W.  R.  902 ;  2  Asp.  M.  C.  217  254,  307,  341,  483 

(dredging),  71  L.  T.  341;  7  Asp.  M.  0.  506 629 


K. 

"Kaikoura,"  2Pr.  Ad.  Dig.  3rded.  1762  112 

"Kalamazoo,"  15  Jur.  885 79,  80,  296 

"Karla,"Br.  &L.  367    314 

"Kaxo,"  13  P.  D.  24 ;  57  L.  J.  Ad.  8;  58  L.  T.  188 ;  6  Asp.  M.  C. 
245 129,  299 
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*'  Kate,"  (1899)  P.  165  ;  68  L.  J.  Ad.  41 ;  80  L.  T.  423 ;  47  W.  R.  669 ; 

8A8p.  M.  C.  539 101,  108,  112 

Eeamey  v,  London,  Brighton  &  South  Coast  Rail.  Co.,  L.  R.  6  Q.  B. 

759 ;  40  L.  J.  Q.  B.  236  ;  24  L.  T.  913  ;  20  W.  R.  24— Ex.  Ch 86 

Eeddye  e.  De  Frances,  Seld.  Ser.  Admiralty,  II.  Ixxxiii 136 

Eemp  r.  HaUidaj,  6  B.  &  S.  723 ;  L.  R.  1  Q.  B.  520 ;  12  Jur.  N.  S. 

582  ;  35  L.  J.  Q.  B.  166 ;  14  L.  T.  762 ;  14  W.  R.  697— Ex.  Ch 282 

Eendrick  v,  Bamett,  26  Ct.  of  Sees.  Cas.  4th  Ser.  82    209 

"Kennebec,"  108  Fed.  Rep.  300  363,  369 

Kennedy  v. ''  Sarmatian,"  2  Fed.  Rep.  911 229,  361,  466,  497 

•'Kepler,"  2  P.  D.  40,  n 9,469 

*«  Khedive."    See  "  Voorwaarts  "  and  ** Khedive." 

Kichener  e.  Cooklin  (not  reported) 139 

Kidflon  V.  MoArthur,  5  a.  of  Sees.  Cas.  4th  Ser.  936     . .  25,  90, 166, 157,  362 

«<KilUmey"(HnllpUotage),  Lnsh.  427;  6  L.  T.  908 243,251,  256 

(pilotage  certificate).  Lush.  202 ;   30  L.  J.  Ad.  41 ;    5 

L.  T.  21    ; 214,  246 

"  KiUeena,"  Ad.  Div.  Nov.  1891  388 

Kinge  e,  Johnson,  Seld.  Ser.  Admiralty,  II.  Ixxxiii 136 

Kingscote,  Ex  parte.    See  Tillett,  He, 

"  Kingston  by  the  Sea,"  3  W.  Rob.  162    166,479 

"  Kirby  Hall,"  8  P.  D.  71 ;  52  L.  J.  Ad.  31 ;  48  L.  T.  797  ;  31  W.  R. 

658;  5A8p.  M.  C.  90  291,  378,426,429,482 

Kitchener  v,  Coddin.     See  *'  Blessing  "  and  <'  William  and  John." 

"  Kjobenhavn,"  2  Asp.  M.  C.  213 ;  30  L.  T.  136  ...  .25,  337,  446,  470,  476 

<*Knarwater,"  6  R.  784 ;  63  L.  J.  Ad.  66    417 

Knight  V.  Faith,  15  Q.  B.  649  ;  19  L.  J.  Q.  B.  609  ;  14  Jur.  1114 275 

Knott  e.  Foulgier,  Seld.  Ser.  Admiralty,  II.  Ixxxiv 137 

«  Knutsford,"  (1891)  P.  219 ;  64  L.  T.  362 ;  39  W.  R.  559 ;  7  Asp. 

M.  C.  33 314 

« Kong  Magnus"  (damage  lien),  (1891)  P.  223  ;  63  L.  T.  716 ;  6  Asp. 

M.  C.  583    73,80,  101 

—  (interest),  (1891)  P.  223;   65  L.  T.   231;   7  Asp. 

M.  C.  64 73 

Koning  WiUem  L,  (1903)  P.  114    36,68,372 


•'L.  C.Waldo,"  100  Fed.  Rep.  502 400 

"  L.  P.  Drayton,  13  Dav.  337   30,  186 

<•  La  Champagne,"  60  Fed.  Rep.  299    336 

"LaNormandie,"  58  Fed.  Rep.  427 101 

**  La  Plata,"  Swab.  220  ;  on  app.  ibid,  298 167,  331,  484,  492 

Lack  r.  Seward,  4  Car.  &  Pay.  106    465 

"  Laconia,"  7  L.  T.  164 ;  on  app.  2  Moo.  P.  C.  N.  S.  161 ;  33  L.  J.  Ad. 

11;  12  W.  R.  90 2 

"Lady  Ann"  (pleading),  7  Not.  of  Cas.  364    286,287 

"  Lady  Anne  "  (negligence),  16  Jur.  18  ;  see  7  Not.  of  Cas.  370   .  .391,  453, 

454,  464 
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«'  Lady  Downahuce,"  4  P.  D.  26  ;  48  L.  J.  Ad.  .41 ;  39  L.  T.  236  ;  27 

W.B.  648;  4A8p.  M.  C.  26 64,  279 

"  Lady  Pike,"  21  WaU.l    186 

«  Lady  Wodehouse,' *  2  Times  L.  R.  262 633 

"  Lake  St.  Clair  "  and  «  Underwriter,"  Wilaon  v,  Canada  Shipping  Co., 

2  App.  Cas.  389 ;   86  L.  T.  166 ;    3  Asp.  M.   C.  361    (varying  1 

Quebec  L.  R.  323) 6,  304,  386,  391,  409,  480,  481,  488 

«  Lanarkahire,"  1  8p.  189   210 

**  Lanoaahire,"  L.  R.  4  A.  &  E.  198 ;  29  L.  T.  927 ;  2  Asp.  M.  C.  202. .  378, 

382,  477,  486 
and  **  Knarwater,"  (1894)  App.  Cas.  1 ;  63  L.  J.  Ad. 

80;  69L.  T.  663;  7  Asp.  M.  C.  376— H.  L 417 

Lancaster  Canal  Co.  r.  Pamaby.     See  Pamaby  i;.  &o. 
"  Lapwing."    See  '*  Hochimg." 

Latham  v.  Hamilton  and  Merrlman  Co.,  63  fed.  Rep.  866 22,  321,  487 

Laugher  9.  Pointer,  6  B.  &  C.  617    69,  173 

"Laura  Lee,"  24  Fed.  Rep. 483 100 

"Laura  V.Rose,"  28  Fed.  Rep.  104     485 

"  Lauretta,"  4  P.  D.  26  ;  48  L.  J.  Ad.  55  ;  40  L.  T.  444  ;  27  W.  R.  902 ; 

4Asp.M.C.118  311 

Law  f.  Baker,  26  Fed.  Rep.  164    : 195 

i;.  HoUingsworth,  7  T.  R.  160   240 

Lawe  e.  Lee,  Seld.  Ser.  Admiralty,  II.  Ixxxiv 137 

Lawronoe  v,  Jenkins,  L.  R.  8  Q.  B.  274  ;  42  L.  J.  Q.  B.  147 ;  28  L.  T. 

406  ;  21  W.  R.  677    14 

LawBon  v.  Dumliu,  9  C.  B.  64     61 

"  Leda,"  Br.  &  Lush.  19  ;  9  Jur.  N.  S.  208 ;  32  L.  J.  Ad.  68  ;  7  L.  T. 

864;  11  W.R.  302    306 

Leddy  r.  Gibson,  11  Ct.  of  Sess.  Cas.  3rd  Ser.  304 98 

«*Legatus,"Swab.  168  ;  5  W.  R.  164 109 

and  "  Emily,"  Holt>  217 463,  467 

Leigh  e.  Irdand,  Seld.  Ser.  Admiralty,  II.  Izxziii 135 

"Leith,"  7Not.  of  Cas.  137   440 

•'Lemington,"2  Asp.  M.  C.  476;  32  L.  T.  69 69,  70,82,  83,  177 

"Lena,"  14  L.  T.  676 360 

" Leo,"  Lush.  444 ;  31  L.  J.  Ad.  78;  6  L.  T.  68 ....74,  313 

34  Fed.  Rep.  140     362 

'*  Leon,"  6  P.  D.  148  ;  4  Asp.  M.  C.  404  ;  60  L.  J.  Ad.  69 ;  44  L.  T. 

613 ;  29  W.  R.  916  ;  on  app.  6  Asp.  M.  L.  C.  26 86,  146,  201 

Leonard  r.  Whitwell,  19  Fed.  Rep.  647    109 

"  Leonidas,"  Stuart's  Vice- Ad.  Rep.  Lower  Canada  (Lend.  1868),  226. .  480 

"Lepanto,"  60  Fed.  Rep.  234    364^ 

(sound  in  fog),  21  Fed.  Rep.  661 36,  376 

"Leverington,"  11  P.  D.  117 ;  55  L.  J.  Ad.  78  ;  55  L.  T.  386  ;  6  Asp. 

M.  C.  7— C.  A 318,  399,  401,  407,441,442 

Leyoester  r.  Logan,  4  K.  &  J.  726 ;  6  W.  R.  849 ;  and  see  3  K.  &  J. 

446;  26  L.  J.  Ch.  306;  6  W.  R.  334 160,  164 

"  Libra,"  6  P.  D.  139  ;  4  Asp.  M.  0.  439 ;  46  L.  T.  161 320,  327,  426, 

633,  634 
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Lidgett  V.  Seoretan,  L.  B.  6  0.  P.  190  ;  39  L.  J.  G.  P.  196 ;  22  L.  T. 

272;  18W.R.692    276 

««Lidakialf,"  Swab.  117  471 

"  Ligo,"  2  Hagg.  Ad.  366 29 

Ltlley  9.  Doableday,  7  Q.  B.  D.  610  ;  44  L.  T.  814  ;  61  L.  J.  Q.  B.  310. .  114 

"  Lima,"  4  Jut.  N.  S.  147  128 

"LiineRook,"65F©d.  Rep.  126  484 

"  Limerick,"  1  P.  D.  292 ;  34  L.  T.  708  ;  3  Asp.  M.  C.  206— 0.  A 302 

Limpofi  V.  London  General  Omnibus  Co.,  1  H.  &  0.  626  ;  32  L.  J.  Ex. 

34;  9  Jur.  N.  S.  333 ;  7  L.  T.  641 ;  11  W.  R.  149 64,66 

"  Linda,"  Swab.  306 ;  4  Jur.  N.  S.  146 ;  6  W.  R.  196   103—106,  109 

"  Linda  Flor,"  Swab.  309 ;  4  Jur.  N.  S.  172  ;  6  W.  R.  197  77 

"  Lindsay,"  Ir.  Rep.  Ad.  1  Eq.  269 104 

*'Lion,"  L.  R.  2  A.  &  E.  102;    37  L.  J.  Ad.  39  ;    18  L.  T.  803  ;    17 

W.  R.  677 ;   on  app.  L.  R.  2  P.  C.  626  ;   6  Moo.  P.  C.  N.  S.  163 ;  38 

L.J.  Ad.  61;  21  L.  T.  41 ;  17  W.  R.  993 216,243,  267 

Little  V,  Burns,  ''Owl"  and  '< Ariadne,"  9  Ot.  of  Sess.  Gas.  4th  Ser. 
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THE  LAW 


OF 


COLLISIONS   AT    SEA. 


CHAPTEE  I. 

NEGLIGENCE. 


The  mere  faot  that  a  ship  strikes  or  goes  foul  of  and  injures  Oollision 
another  creates  no  liability  in  herself,  her  owners,  or  those  in  ™y?J^nce 
charge  of  her.     The  assertion  that  one  ship  '*  ran  down  " — in  creates  no 
the  language  of  the  old  cases  "  stemmed  " — the  other,  is  a  ^' 

mere  allegation  of  negligence,  and  in  no  way  advances  the 
case  (a).  So  that  damages  may  be  recovered,  negligence  for 
which  the  owners  or  persons  in  charge  of  the  ship  sued  are 
responsible  must  be  proved.  There  is  one  case,  but  one  case 
only,  in  which  damages  may  be  recovered  without  proof  of 
negligence ;  namely,  where  one  of  the  statutory  regulations, 
which  might  by  possibility  have  contributed  to  the  collision, 
has  been  infringed.  Here  a  rule  of  law  (b)  requires  that  the 
ship  which  has  broken  the  law  shall  be  deemed  to  be  in  fault 
for  the  collision.  It  excludes  evidence  directed  to  show  that 
the  infringement  did  not  in  fact  contribute  to  the  collision, 
and  renders  the  consideration  of  the  question  of  actual  negli- 
gence unnecessary.  The  precise  effect  of  this  important 
enactment  is  considered  in  Chapter  II.,  below. 

Where  a  ship,  or  each  of  two  ships,  alleges  negligence  on  Case  of 
the  part  of  the  other,  and  it  is  manifest  that  the  collision  was  J^^J^**^^® 
caused  by  fault  somewhere,  but  the  evidence  does  not  satisfy 

{a)  Th4  James    Watt,  2  W.  Bob.       Th$  Margaret,  infra,  p.  13. 
270,  278  ;    9aiA  per  Brett,  M.  B.,  (b)  67  %  68  Vlot.  o.  60,  s.  419. 

M.  B 


2  NEGLIGENCE. 

the  Court  on  which  side  the  fault  lies,  no  damages  can  he 
recovered,  and  each  ship  bears  her  own  loss  (c).  The  English 
law  as  to  the  incidence  of  loss  in  this  ease  differs  from  that 
of  some  foreign  countries,  and  also,  it  seems,  from  what  has 
been  called  the  general  maritime  law  (d). 

An  action  against  a  steamship  for  damage  to  a  mooring 
dolphin,  which  fell  over  on  being  struck  or  pressed  upon  by 
the  ship,  was  dismissed  with  costs,  on  the  ground  that  mere 
contact  with  the  dolphin  did  not  constitute  a  cause  of  action, 
and  that  the  damage  to  the  dolphin  was  the  result  of  its  own 
weakness,  and  was  not  caused  by  any  negligence  on  the  part 
of  the  ship  {e). 
What  is  Negligence  is  the  failure  to  exercise  that  skiU,  care  and 

negligence,  u^py^  which  are  ordinarily  to  be  found  in  a  competent 
seaman.  "  We  are  not  to  expect  extraordinary  skill  or 
extraordinary  diligence,  but  that  degree  of  skill,  and  that 
degree  of  diligence,  which  is  generally  to  be  found  in 
persons  who  discharge  their  duty  "  (/).  In  T/ie  Dundee  (g)^ 
Lord  Stowell  defined  negligence  as  "  a  want  of  that  attention 
and  vigilance  which  is  due  to  the  security  of  other  vessels 
that  are  navigating  the  same  seas,  and  which,  if  so  far 
neglected  as  to  become,  however  unintentionally,  the  cause 
of  damage  of  any  extent  to  such  other  vessels,  the  maritime 
law  considers  as  a  dereliction  of  boimden  duty,  entitling  the 
sufferer  to  a  reparation  in  damages."  In  a  recent  case  before 
the  House  of  Lords,  it  was  said  that  the  duty  of  a  seaman  is 
^^to  take  reasonable  care  and  t6  use  resisonable  skiU  to 
prevent  the  ship  from  doing  injury ; "   and  it  was  pointed 

(r)  The  If  aid  of  Aukland,  6  Not.  Pothier,   vol.  4,  p.  444.     There  is 

of  Cas.  240  ;  The  Catherine  of  Dover y  no  express  authority  for  this  state- 

2  Haar.  Ad.    145;    The  LaconiOy  2  ment  as  to  the  peculiarity  of  English 

Moo.  P.  0.  N.  S.  161  ;   and  see  per  law,  and  there  are  earlier  decisions 

Lord  Wensleydale,  Morgan  y.  Sitn^  to  the  contrary  ;    hut  there  is  no 

The  London,  11  Moo.  P.  0.  307,  312.  doubt  that  the  law  is  as  stated  in 

But  formerly  the  law  was  otherwise;  the  text.      As  to  the  Boman   and 

tw/Va,  pp.  134  M^.     As  to  whether  foreign  law  on  the  point,  see  infra, 

trespass  or  case  was  the  proper  form  p.  62,  and  the  note  at  the  foot  of 

of  action  at  common  law,  see  Davis  Chapter  VI. 

V.   Saunders,  2   Chit.   639  ;    Ogle  v.  (A  The  Albert  Edward,  44  L.  J. 

Bamee,    8  T.  R.    188;    Huggett  v.  Ad   49. 

Jlfo«<<7w««-y,  2  N.  R.  446.  *      '^       ^        ^     ^.   _. 

(rf)  See   Bell's    Commentaries    on  (/)  ^^    I>r-     Lushmgrton,     The 

the  Law  of  Scotland  (ed.  1870,  by  P?2*«*    -^^^'^^^    "^^    ^^'    <^«^«»    1* 

McLaren),    L    627;    Bynkershoek,  L- T.  603. 

Qu8B8t.   Jur.    Priv.    C.    4,    c.    18;  {g)  1  Hag.  Ad.  120. 


ORDINARY  CARE  REQUIRED.  3 

out  that  much  more  skill  is  reasonably  required  from  a 
person  who  takes  charge  of  a  ship  than  from  one  who  drives 
a  carriage  (A).  So  in  the  case  of  a  collision  between  a  ship 
being  launched  and  another  afloat,  it  was  said  by  Butt,  J., 
that  under  the  circumstances  the  utmost  possible  precautions 
by  those  in  charge  of  the  launch  were  no  more  than 
reasonable  (»). 

If  a  vessel  by  her  own  fault  makes  a  collision  so  imminent  A  wrong  step 
that  it  cannot  be  avoided  except  by  extraordinary  skill,  nerve,  agonj  of  the 
or  exertion  on  the  part  of  the  other  ship,  and  a  collision  ^^1?^^'^°* 
occurs,  it  will  be  held  to  have  been  caused  by  the  former, 
and  she  will  be  liable  for  the  entire  loss  (k).  And  the  same 
principle  applies  in  all  cases  of  sudden  and  great  danger 
whether  caused  by  negligence  or  not.  The  law  requires  that 
a,  seaman  should  exhibit  ordinary  presence  of  mind  and 
ordinary  skill ;  but  it  is  manifest  that  at  a  moment  of  great 
peril  a  man  may  do,  or  omit  to  do,  something  which  may 
contribute  to  the  collision,  without  thereby  showing  himself 
deficient  in  ordinary  skill,  care,  or  nerve.  Such  an  act  or 
omission  is  not  held  to  be  negligence  (/).  So  where  the 
action  of  the  other  ship  is  so  unexpected  and  unaccountable 
that  it  could  not  reasonably  have  been  anticipated,  failure  to 
do  absolutely  the  right  thing  is  viewed  with  lenience  {m). 

There  is,  however,  an  exception  to  the  above  rule  where  a  Except  where 
ship  has,  even  under  circumstances   of  sudden  and  extra-  gta^tOTy 
ordinary  peril,  infringed  one  of  the  statutory  regulations  presumption 

(A)  Fer     Lord     Blaokbnrn,     The  Amongst  many  American  cases  to 

VwmcaarU     and     The     Khedive,    6  the  same  eflfect  are :  The  Nichoh,  7 

App.    Cas.     876,     890.      See    also  "WaU.    656  ;    The    Carroll^   8  "Wall. 

infra,  p.  67.  302 ;    The  City  of  Paris,   9    Wall. 

(i)  The  George  Hoper,  ST.  B.  119,  634;    The    LuciU,    16    Wall.    676; 

{k)  The  Nor,  2  Asp.  M.  0.  264  ;  The    FavoHta,   18   Wall.   698 ;     The 

The  C.  M,  Palmer  and  The  Larfuix,  Falcon,  19  WaU.  75;    The  Sea  Gull, 

infra;    The  Pyrue  and    The  SmaUa,  23  Wall.  165;  The  Maggie  J.  Smith, 

Holt,  40;   The  Sitters,  1  P.  D.  117  ;  16  Dav.   347  ;    The  Mary  Augusta, 

The  Bywell  Castle,  4  P.  D.  219  ;    The  65  Fed.  Rep.  343. 
WiUiam  Frederick  and   The  Byfoged  (/)  The  Sisters,  1  P.  D.  117  ;    The 

Christensen,  4  App.  Cas.  669;    The  Jcstnond  smd  The  Farl  of  Flgin,  Ij.  R, 

Voorwaarts  and  The  Khedive,  5  App.  4  P.  C.  1,  7  ;    The  Marpesia,  L.  R. 

Cm.    876.       Cf.    also     Vlayards    v.  4  P.  C.  212;     Vennall  v.  Garner,  1 

JDethiek,    12    Q.   B.   439  ;    and   per  Cr.  &  M.  21  ;    The  City  of  Antwerp 

Lord  Ellenborough,  C.  J.,  in  Jones  and  The  Friedrich,  L.  R.  2  P.  0.  25. 
T.  Boyee,  1  Stark.  493,  496:    **If  I  (w)   The  Mexico,  S4  Fed.  Rep.  604, 

place  a  man  in  such  a  situation  that  where   a  steamship,  whose  duty  it 

he  must  adopt  a  perilous  alternative  was  to  keep  out  of  the  way,  crossed 

(as   jumping    off    a    coach),   I  am  the  other's  bows  and  struck  her  on 

responsible  for  the  consequences."  the  far  side. 

b2 


NEGLIGENCE* 


that  might  hy  poMibility  have  oontribated  to  the  oollisioii. 
In  such  a  case,  although  those  on  board  have  not,  in  fact, 
been  guilty  of  any  negligent  act  or  omission  (n),  by  the 
arbitraiy  enactment  above  referred  to  the  ship  is  deemed  to 
be  in  fault  for  the  collision. 
Examples.  The  following  cases  illustrate  the  {oinoiple  above  mentioned, 

that  a  wrong  step  taken  in  the  agony  of  the  collision  will  not 
necessarily  cause  the  ship  to  be  held  in  &ult  for  the  collision. 
A  sailing  ship  (o)  in  a  thick  fog  sighted  another  at  so  short 
a  distance  that  in  a  minute,  or  less  than  a  minute,  the  ships 
were  in  collision.  Her  helm  was  altered,  but  the  head- 
sheets,  which  had  just  been  let  go,  were  not  hauled  aft,  nor 
were  the  lee  braces  let  go,  so  as  to  assist  her  head  in  paying 
off.  It  was  held  that,  even  if  the  oolUsion  could  have  been 
avoided  by  the  measures  suggested,  the  time  was  so  short 
that  there  was  no  negligence  in  their  omission. 

A  steamship  bound  down  the  river  Thames  on  a  very  dark 
night  was  rounding-to  in  Gravesend  Beach  before  coming  to 
an  anchor.  While  rounding-to  she  ran  into  and  sank  a 
vessel  at  anchor  without  a  riding  light  up.  The  instant  the 
latter  vessel  was  seen  the  engines  of  the  steamship  were 
stopped  and  reversed,  but  her  anchor  was  not  let  go.  It  was 
held  that,  even  if  the  collision  could  have  been  averted  by 
letting  go  the  anchor,  the  master  of  the  steamship  was  not 
guilty  of  negligence,  because,  at  the  moment,  it  did  not 
occur  to  him  to  let  go  his  anchor  {p). 

But  if  a  ship  seeks  to  excuse  herself  for  taking  a  wrong 
step,  which,  in  fact,  caused  or  contributed  to  the  collision, 
upon  the  ground  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  (q). 

Upon  the  same  principle,  if  a  ship  by  carrying  wrong 

lights,  or  by  navigating  in  an  improper  or  unusual  manner, 

embarrafising  misleads  or  embarrasses  another,  she  cannot  attribute  as  a 

fault  to  the  latter  any  act  which  was  the  probable  result  of 

her  own  negligence  (r).     So  where  a  ship  is  hailed  from 


Kiflleading 
lights;  hail- 
ing or  other 


(»)  Infra,  p.  46. 

(o)  The  Marpeaia,  L.  R.  4  P.  0. 
212. 

(p)  The  C.  M,  Palmer  and  The 
Lamax,  2  Asp.  M.  C.  94 ;  The 
Elizabeth  and  The  Adalia,  22  L.  T. 


74,  is  a  similar  case. 

(q)  See  The  Bywell  CastU,  4  P.  B. 
219,  and  the  cases  cited  above.  The 
David  Morris,  Brown,  Ad.  273 ;  The 
Elizabeth  Jones,  5  Day.  614. 

(r)  The  Bob  £oy,  3  W.  Rob.  190 ; 


EXAMPLES — THE  REGULATIONS.  ^ 

another  to  take  a  particular  course,  and  she  obeys  the  hail, 
the  other  ship  cannot  be  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  regulations  («). 

Wtere  there  is  risk  of  collision,  and  the  regulations  require  Both  ships 
both  ahips  to  alter  their  courses,  or  to  take  other  measures  to  ^^h  ^^  ^ 
avoid  collision,  it  is  negligence  in  either  ship  not  to  take  the  regolations. 
prescribed  step.      One  of  them  cannot  excuse  herself  for 
disobeying  the  law  upon  the  ground  that  there  would  have 
been  no  collision  if  the  other  had  obeyed  the  law.     In  such 
a  case  she  would  be  prevented  from  recovering  more  than 
half  her  loss  by  the  statute  (t) ;   and,  independently  of  the 
statute,  a  vessel,  which,  by  infringing  the  regulations,  or  by 
negligence  in  any  other  respect,  contributes  to  a  collision,  is 
held  to  be  in  fault  (w). 

It  is  sometimes  contended  on  the  part  of  a  ship  that  has  In  ordinary 
failed  to  comply  with  the  regulations,  and  is  herself  in  fault,  jiSl^^on  ^g 
that  the  other  ship  is  guilty  of  contributory  negligence  for  to  complying 
not  having  departed  from  the  regulations  {x).     Such  a  con-  regulations, 
tention  will  seldom  succeed.    It  will  be  seen  below  (y)  that  a 
construction  has  been  put  upon  57  &  58  Vict.  c.  60,  s.  419  (4), 
and  Article  27  of  the  regulations,  which  leaves  to  persons  in 
charge  of  ships  little  discretion  as  to  complying  or  not  com- 
plying with  a  regulation,   where  it  is   possible    that  the 
collision  may  be  avoided  by  obeying  it.     In   T/ie  Benares  (z), 
it  was  held  by  the  Court  of  Appeal  that  where  by  departing 
from  the  regulations  there  is  a  chance  of  avoiding  a  collision 
that  is  otherwise  inevitable,  a  vessel  will  not  be  held  in  fault 
for  taking  advantage  of  that  chance  ;  but  that  she  should  be 

The  Scotia,  14  Wall.  170;   The  Mary  2  "W.  Hob.  270;    The  Independence, 

HottneeU,  4  P.  D.  204  ;  40  L.  T.  368.  14  Moo.  P.  C.  103, 109;  The Huntrese, 

(«)  See    The    Carolue    Hoteliers,    3  2  Sprague,  61. 
Hag.  Ad.  343,  note.     In  this  case  a  (t)  See  below,  pp.  38  seq. 

ship  close-hauled  on  the  starboard  {u)  See  T/if  America,  2  Otto,  432. 

tack  hailed  another  close-hauled  on  {x)   The     Byfoged     Christensen,     4 

the  pott  tack  to  keep  her  luff.     The  App.  Cas.  669.     In   The   Tasmania, 

latter  did  so,  and  a  collision  occurred.  the  contention,  which  had  not  been 

The  first  ship  was  held  in  fault.     It  raised  before  Butt,  J.,  sacceeded  in 

is  submitted  that  the  decision  would  the  Court  of  Appeal,  14  P.  B.  53  : 

be  the  same  at  the  present  day,  and  but  the  decision  of  that  Court  was  in 

that  such  a  case  is  provided  for  bj  turn  reversed  by  the  House  of  Lords 

Art.  27.     See  also  Wihon  v.  Canada  (Id  App.  Cas.  223).     See  also  The 

Shipping  Co,,  The  Lake  St.  Clair  and  Eighgate,  6  Asp.  M.  C.  572. 
'  The  Underwriter,  2  App.  Cas.  389  ;  (y)  Infra,  p.  47. 

3  Asp.  M.  C.  361 ;  The  James  Watt,  («)  9  P.  D.  16. 


aoddent. 


NEGUGENCE. 

held  guilty  of  negligence  for  adhering  to  the  regulations, 
the  circumstances  must  be  very  exceptional  (a). 
Incridtable  A  collision  which  could  not  by  any  care  or  skill  have  been 

prevented  is  accurately  described  as  an  inevitable  aoddent. 
But  the  term  "  inevitable  accident "  in  Admiralty  is 
commonly  used  in  a  wider  sense  to  describe  a  collision  which 
could  not  have  been  prevented  by  ordinary  care,  in  other 
words,  a  collision  which  occurs  without  negligence  in  either 
ship.  The  phrase  is  not  a  happy  one,  for  a  collision  which 
might  have  been  avoided  by  the  exercise  of  extraordinary 
skill  and  care  is  not  inevitable.  Its  use,  however,  in  the 
looser  sense,  is  well  estabKshed  (6). 

In  a  recent  case  {c)  Lord  Esher,  M.  B.,  took  a  different 
view  as  to  the  defence  of  inevitable  accident.  "In  my 
opinion,"  he  said,  "  a  person  relying  upon  inevitable  accident 
must  show  that  something  happened  over  which  he  had  no 
control,  and  the  effect  of  which  could  not  be  avoided  by  the 
greatest  care  and  skill."  But  this  view  of  "inevitable 
accident "  was  not  shared  by  the  other  Lords  Justices  (Lopes 
and  Fry,  L.  JJ.),  and  is  unsupported  by  authority.  In  The 
Europa  (il).  Dr.  Lushington  states  that  inevitable  accident  is 
"  where  one  vessel  doing  a  lawful  act  without  any  intention 
of  harm,  and  using  proper  precautions,  unfortunately  happens 
to  run  into  another  vessel."  Again,  "  to  constitute  inevitable 
accident,  it  is  necessary  that  the  occurrence  should  have  taken 
place  in  such  a  manner  as  not  to  have  been  capable  of  being 
prevented  by  ordinary  skill  and  ordinary  prudence.  We  are 
not  to  expect  extraordinary  skill  or  extraordinary  diligence, 
but  that  degree  of  skill  and  that  degree  of  diligence  which  is 
generally  to  be  found  in  persons  who  discharge  their 
duty"  (e).  More  recently,  the  Privy  Council,  adopting  the 
language  of  Dr.  Lushington,  defined  inevitable  accident  to  be 
"  that  which  a  party  charged  with   an   offence  could  not 

{a)  Gf.  H.M.S.  Sans  Fareil,  (1900)  Soc.  Ser.,  Vol.  11,  p.  Izzxi. 

P.  267.  (c)  The  Sehwan  and   The  Albano, 

(b)  In  the  old  cases  the  equivalent  (1892)  P.  419,  429. 

of  inevitable  aooident  seems  to  have  (d)  14  Jur.  627,  629. 

been  '  *  casus  fortuitus, "     In  a  plead-  (e)  The  Thomas  Potoell  and  The  Ouba, 

ing*  of    the  seventeenth  oentory  a  14  L.  T.  603.    See  also  The  Mayhey 

collision  withont  any  special  circnm-  and  The  Cooper^  14  Wall.  204,  216,  for 

stances  is   stated  to  have  occurred  a  similar  statement  hj  the  Supreme 

because  <<  Gk)d  so  willed  it  *' :  Selden  Goxat  of  the  United  States. 


IN£VITABIi£  A(XJIDENT.  ' 

p6sBibly  prevent  by  the  exercise  of  ordinary  care,  caution,  and 
maritime  skill "  (/). 

From  the  above  considerations  it  is  evident  that  to  sustain  A  oolUflion 
the  plea  of  inevitable  accident  it  is  not  enough  to  show  merely  bjr^nejfli^enee 
that  the  collision  was  inevitable   at  the  moment  of,  or  for  *^?"f J^  ^°" 

,      eritable  for 

some  moments  before,  its  occurrence.  The  weight  of  a  ship  some  time 
and  her  momentum  are  so  great  that  her  rudder,  and  even  her  ^^,** 
engines  (in  the  case  of  a  steamship)  are  frequently  powerless 
to  avert  a  collision  for  some  time  before  the  ships  come 
together.  It  is  not  enough  for  a  ship  to  show  that,  as  soon 
as  the  necessity  for  taking  measures  to  avoid  collisions  was 
perceived,  all  that  could  be  done  was  done.  The  question 
remains  whether  precautions  should  not  have  been  taken 
earlier.  When  two  ships  are  shown  to  have  been  in  a 
position  in  which  a  collision  was  inevitable,  the  question  is, 
by  whose  fault,  if  there  was  fault,  did  the  vessels  get  into 
such  a  position  P  {g).  Thus,  if  a  vessel  is  proceeding  at  too 
great  a  rate  of  speed,  or  with  no  look-out  (A),  she  cannot  be 
heard  to  allege  inevitable  accident  (t). 

Where  a  collision  is  the  result  of  inevitable  accident  the  Burden  of 
burden  of  proving  that  it  was  so  does  not  in  the  first  instance  Se^u^le 
attach  to  the  ship  alleging  it.     But  where  a  pnmd  facie  case  accident, 
of  negligence  is  made  out,  then  it  lies  on  the  ship  alleging 
inevitable  accident  to  prove  it  (*). 

It  seems  that  a  vessel  in  default  for  not  having  lights,  or  Vessel  in- 
fer not  complying  with  the  regulations,  cannot,  at  least  where  regS^o^ 
such  non-compliance  by  possibility  might  have  contributed  to  cannot  plead 
the  collision^  successfully  plead  inevitable  accident  (/).     But  accident, 
such  a  defence  may  be  good  where  the  circumstances  of  the 
case  made  a  departure  from  the  regulations  necessary,  or 
where  her  inability  to  take  the  proper  measures  was  caused 
by  no  fault  of  her  own  {m), 

(/)  Per  Sir  J.  Colville,  The  Mar-  (t)  See  per  Dr.  Lushington,   The 

petto,  L.  B.  4  P.  C.  212,  220,  citing  Juliet  Ernkine,  6  Not.  of  Cas.  633. 

from  The    Vtrgil^  2   W.  Rob.  201.  (k)  TA*  ^o/i»a,  3  Not.  of  Cas.  208 ; 

See  also   The  Loehlibo,  3  W.  Rob.  The  Marpesia,  L.  R.  4  P.  C.   212 ; 

310,  318.  The  Merchant  Prince,  (1892)  P.  179; 

is)  See  The  Independence,  14  Moo.  The   Sehuan,    (1892)    P.   419  ;    The 

P.  C.  103,  109  ;    The  Despatch,  ibid.  Florence  P.  Hall,  14  Fed.  Rep.  408  ; 

88  ;  The  Pennsylvania,  23  L.  T.  55  ,'  and  see  infra,  p.  28. 

ne  America,  2  Otto,  432.  (/)  56  &  57  Vict.  o.  60,  s.  419  ;  see 

(A)    The    Twenty-one    Friends,    33  infra,  pp.  38  seq. 

Fed.  Rep.  190.  (m)  See  infru,  pp.  48,  61. 


8  NEGLIGENCE. 

Collision  in-         A  collision  may  be  an  inevitable  accident  so  far  as  the  ship 

as  concerns      ^^^  18  concemed,  although  it  was  caused  by  fault  elsewhere; 

the  ship  sued,  ^g  Jq  the  case  of  a  ship   which  is  thrown  against  another 

by  the  swell  of  a  passing  steamship,  or  by  a  third  ship 

coming  foul  of  her  (w),  or  causing  her  suddenly  to  alter  her 

course  in  order  to  avoid  a  fourth  ship  (o). 

Disabled  ship.      Where  a  ship  is  unable  to  take  the  proper  measures  to 

avoid  a  collision  owing  to  her  being  disabled,  or  for  some 

reason  for  which  she  is  not  responsible,  it  is  the  duty  of  the 

other  ship  to  avoid  her  if  she  can.     But  a  collision  occurring 

in  consequence  of  her  disabled  state  wilL  be  held  to  be  an 

inevitable  accident,  if  the  other  vessel  was  ignorant  of  it,  and 

was  not  in  fault  for  not  being  aware  of  it,  or  for  not  keeping 

out  of  the  way  (p).     The  Aimo^  close-hauled  on  the  starboard 

tack,  saw  the  red  light  of  The  Amelia,  a  vessel  close-hauled 

on  the  port  tack,  a  little  on  her  port  bow.      The  Aimo  kept 

her   course.     The  Amelia,  having  lost   her  head  sails  in  a 

previous   collision,  was  unable  to  bear  up,  and  a  collision 

occurred.     It  was  held  to  be  an  inevitable  accident  {q). 

Instances  of         In  the  following  cases  the   Courts  have   held  that  the 

iwdd^t.^        collisions  were  the  result  of  inevitable  accident.     It  must, 

however,  be  pointed  out  again  that  the  question  before  the 

Court  in  all  these  oases  was,  not  whether  the  collision  was 

inevitable,  but    whether  it    could    have  been  avoided  by 

ordinary  care. 

A  steamer  rounding-to  in  the  Thames  on  a  dark  night 
against  a  strong  flood  tide  under  a  starboard  helm,  with  her 
head  to  the  southward,  was  seen  by  a  brig  coming  down. 
Notwithstanding  that  all  that  could  be  done  was  done  by 
both  vessels,  a  collision  occurred.  It  was  held  to  be  a 
case  of  inevitable  accident.  The  Court  said  that  if  the 
steamer  had  put  her  helm  to  starboard  with  a  view  to 
bring  up  after  seeing  the  brig  she  would  have  been  to 
blame  (r). 

A  ship,  which  had  made  fast  by  order  of  the  port  authority 

(«)  The  SUtera,  1  P.  D.  117;  The  Gas.  387. 
Hihemia,  4  Jur.  N.  S.  1244.  (q)  The  Aimo  and  The  Amelia,  2 

(o)  The  Schtoan  and   The  Atbam,  Asp.   M.   C.   96.      As   to  a  vessel 

(1892)  P.  419  ;    The  Thames,  2  Asp.  disabled  by  her  own  fault,  see  infra, 

M.  C.  612.  p.  26. 
-    ( p)  The  John  Buddie,   5  Kot.  of  (r)  T%e  Shannon,  I  W.  Bob.  463. 


INEVITABLE  ACCIDENT. 

to  a  private  bnoy,  was  held  not  to  be  in  fault  for  a  colliaon 
caused  by  the  parting  of  the  band  ronnd  the  buoy  (s).  And 
in  America  the  drawing  of  a  "  spile,"  to  which  the  vessel  had 
properiy  been  made  fast  {t)^  was  held  inevitable  accident. 

In  the  absence  of  evidence  of  negligence  on  the  part  of 
the  crew,  the  jamming  of  the  cable  round  the  windlass, 
when  the  anchor  was  let  go,  was  held  to  be  an  inevitable 
accident  (m). 

The  parting  of  a  cable  in  a  gale  of  wind  (a?),  and  of  moor- 
ings in  calm  weather  {j/),  has  been  held  to  be  an  inevitable 
accident.  But  if  there  is  negligence  in  not  letting  go  an 
anchor,  or  in  not  having  an  anchor  ready  to  let  go  when 
the  vessel  is  adrift,  she  cannot  sustain  the  defence  of  in- 
evitable accident  (s). 

Where  a  collision  occurred  in  consequence  of  the  breaking 
of  part  of  the  steering  gear,  there  being  a  latent  defect  in  the 
metal,  it  was  held  to  be  an  inevitable  accident  (a).  But  if 
the  gear  is  manifestly  insufficient  or  weak,  or  has  not  been 
properly  cared  for  (J),  the  defence  of  inevitable  accident 
cannot  be  sustained  (c). 

Where  a  ship.  A.,  at  anchor  in  the  Thames,  was  run 
into  by  another,  B.,  and  was,  without  fault  on  her  own 
part,  driven  by  B.  against  a  third  ship,  C,  it  was  held 
that,  so  far  as  A.  was  concerned,  the  collision  between  her 
and  0.  was  an  inevitable  accident  {d). 

A  ship  which  had  been  ashore  on  a  sand,  was  driving  over 
it,  and  came  into  collision  with  another  brought  up  in  deep 
water  to  leeward  of  the  sand.      To  have  let  go  her  anchor 

{»)  The  William  Lindsayj  L.  B.  6  which   has    given    another   a   fool 

P.  C.  338.  herth,  see  The  Secret,  1  Asp.  M.  C. 

(t)  The  Mary  L,  Cmhitig,  60  Fed.  318. 
Rep.  110.  (a)  The  Virgo,  3  Asp.  M.  C.  285. 

(m)  The    William  Lindsay,  tupra ;  \b)  The  Altenotcer,   39   Fed.  Rep. 

The  Peerless,  Lush.  30.    But  eee  The  118  (nut  allowed  to  work  off). 
Agamemnon,  1  Quehec  L.  R.  333,  as  {e)  The  M.  M,  Caleb,  10  Blatohf. 

to  windlass  carrying  away.  467  ;    The   Warkworth,  9  P.  D.  20, 

(x)  I%tfZofiJoR,Br.&L.82;  iMar.  145;    infra,  p.  160;    The  Indus,   12 

Law  Cas.  O.  8.  398.  P.   D.   46  ;     The    Merehant    Prince, 

iy)  The     Ambassador,     Ad.     Gt.,  (1892)  P.  179  (steam  steering  gear 

Feb.    12th,     1875,     cited    in     The  failing  to  act);  T/»<;  0/ympia,  61  Fed. 

Pladda,  2  P.  D.  34,  37.  Rep.  120  (parting  of  the  wire  tiller 

(«)  The  Pladda,  2  P.  D.  34 ;    The  rope) ;  The  Miversdale,  63  Fed.  Rep. 

Kepler,  ibid,  40 ;  The  City  of  Peking,  286,  aliter. 

(rf)  The  Hibemia,  4    Jur.   N.   S. 
1244. 


14  App.  Gas.  40   (chain  cable  not 
bent).    As  to  such  a  plea  by  a  ship 
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before  she  was  clear  of  the  sand  would  have  been  dangerous 
to  herself,  and  without  letting  go  while  on  the  sand  she  could 
not  keep  clear  of  the  ship  at  anchor.  A  collision  which 
followed  was  held  to  be  inevitable  (e), 

A  dumb  barge  in  the  Thames,  driving  with  the  tide,  came 
into  collision  with  a  steamer  going  up  against  the  ebb  at  the 
rate  of  two  knots.  There  wjus  evidence  that  the  barge  could 
not  have  been  seen  sooner  than  she  was  seen.  In  the  absence 
of  evidence  of  negligence  on  the  part  of  the  steamer,  the 
collision  was  held  to  be  an  inevitable  accident  (/). 

Where  two  ships,  by  no  fault  of  their  own,  suddenly  find 
themselves  in  a  position  in  which  a  collision  is  imminent,  and 
one  of  them  omits  to  execute  a  manoeuvre  which  possibly 
might  have  averted  the  collision,  she  will  not  necessarily  be 
held  in  fault  for  not  having  taken  the  measure  suggested. 
Where  two  large  sisiiling-ships,  one  in  the  act  of  going  about, 
and  the  other  going  free,  sighted  each  other  in  a  dense  fog  at 
a  distance  of  less  than  300  yards,  and  a  collision  occurred  in 
less  than  a  minute,  it  was  held  that  the  ship  in  stays  was 
not  in  fault  for  not  having  hauled  aft  her  head  sheets  to 
assist  her  helm,  although  if  she  had  done  so  the  collision 
might  have  been  averted.  The  collision  was  held  to  be  a 
case  of  inevitable  accident  (pr). 

In  The  Resolution  (h).  Sir  J.  Marriott  held  that  a  collision 
caused  by  ^^  showring  weather,  the  darkness  of  the  night,  and 
the  small  distance  of  the  two  ships  and  shortness  of  time  in 
discovering  each  other,  being  close,"  was  an  inevitable 
accident. 
Amerioan  In  the  following  American  cases  the  defence  of  inevitable 

accident  has  been  sustained. 

A  vessel  in  the  open  sea  overtook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her  (t).  A  sailing-ship  in  a  narrow 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 


(e)  The  Thornley,  7  Jur.  659.     The  (A)  Marsd.   Ad.   Ca.   332  ;    infra, 

Buekhurtt,  6  P.  D.  152,  ifl  a   very  p.  141.     The  Atalunta,  41  Fed.  Rep. 

similar  oase.  639,  was  a  similar  deoision,  in  the 

(/)  The  SwalloWf  3  Asp.   M.  C.  case  of  blinding  snow ;    The  Rebeeea 

371.  Shepherd,  32  Fed,  Rep.  926  (fog). 

is)  The  Marpeeia,  L.  R.  4  P.  G.  (i)  The  Morning  Light,   2    WaU. 

212.  550,  567. 
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save  herself  from  going  ashore,  in  consequence  of  the  wind 
failing,  a  steamship  close  astern  unavoidably  ran  into  her  {k)i 

A  large  steamer  was  entering  a  harbour  by  a  course  that 
was  not  the  usual  one,  but  which  was  a  course  she  had  a  right 
to  go.  As  she  was  rounding  the  stem  of  a  hulk,  she  suddenly 
saw  and  ran  into  a  schooner  which  the  hulk  had  prevented  her 
seeing  before.  The  schooner,  which  had  just  cast  off  from  her 
tug,  was  setting  her  sails  and  drifting  with  the  tide  in  a  help- 
less condition.  The  collision  was  held  by  the  Supreme  Court 
to  have  been  inevitable  (/). 

A  steamship  going  as  slowly  as  possible  in  a  fog  fouled 
a  ship  at  anchor.  It  was  held  to  be  an  inevitable  acci- 
dent (w). 

A  vessel  properly  moored  was  set  adrift  by  six  other  craft 
driving  on  her,  and  did  some  damage.  It  was  held  that  she 
was  not  liable  (n).  So  of  a  craft  set  adrift  by  an  extraordinary 
mass  of  ice  (o),  or  an  extraordinary  flood  (7;). 

A  vessel  in  tow  of  a  tug  salvor  in  a  thick  fog,  by  reason  of 
her  disabled  state,  took  a  sudden  sheer,  and  fouled  the  masts 
of  a  sunken  ship,  to  which,  it  was  alleged,  she  was  taken  need- 
lessly near.  It  was  held  that,  as  between  the  owners  of  the 
sunken  wreck  and  the  tug,  the  damage  to  the  former  was  an 
inevitable  accident  {q). 

But  where  a  schooner  in  a  leaky  condition,  in  order  to  avoid 
sinking  in  deep  water,  cast  oS.  from  a  wharf  alongside  which 
she  was  lying,  and  before  she  was  got  under  command  drove 
against  another  vessel,  it  was  held  that  the  collision  was  not 
an  inevitable  accident  (r).  In  the  case  of  a  ship  improperly 
attempting  to  pass  another  ashore  in  a  narrow  channel,  it  was 
held  that  in  attempting  to  pass  the  ship  ashore,  she  did  so  at 
her  own  peril  («) .  In  this  country  it  has  been  held  that  a  ship 
driven  from  her  moorings  by  another  which  came  foul  of  her 
in  a  gale  of  wind,  could  not  escape  liability  to  a.  third  ship 


(k)  I%e  mjetroy  6  Bened.  189. 

(0  Tfuf  Java,  14  WaU.  189 ;  The 
Nova  Seotia  and  The  Quebec.  1  Quebeo, 
L.  B.  1. 

(m)  The  Bridgeport,  35  Fed.  Rep. 
159. 

(«)  TheJioraCostellOyi^'Fed.KGp. 
869. 

(o)  Th4  Transfer  (No.  2),  66  Fed. 


Rep.  613. 

(p)  Neel  V.  Blythe,  42  Fed.  Rep, 
467. 

(})  The  Edwin  Hawley,  41  Fed, 
Rep.  606. 

(r)  Sherman  v.  Mott,  6  Bened.  372 
but  see  The  Chickasaw,  41  Fed.  Rep! 
627. 

(«)  The  Mei'Hmae,  14  Wall.  199. 
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Negligence 
in  asalyor 


or  a  tog. 


Negligence 

cauaing 

colli&ion. 


Negligence 
causing  the 
lo98  but  not 
the  collision. 


against  which  she  drove,  because  she  omitted  to  let  go  a  second 
anchor  (t). 

If  a  vessel  engaged  in  rendering  salvage  service  to  another 
negligently  runs  into  the  vessel  she  is  assisting,  she  is  liable 
for  the  damage ;  but  she  does  not  thereby  forfeit  her  right  to 
a  sum  which  has  been  previously  agreed  upon  as  remimeralion 
for  the  salvage  service,  unless  the  negligence  is  very  gross. 
In  such  cases  the  Court  regards  error  or  negligence  in  the 
salvor  less  severely  than  in  ordinary  cases  of  collision  (u).  If 
the  salvor,  without  negligence  on  her  own  part,  is  injured  in 
a  collision  with  the  ship  she  is  assisting,  caused  by  negligence 
of  the  latter,  she  can  recover  for  her  loss  (x). 

It  is  an  implied  term  of  the  ordinary  towage  contract,  that 
each  vessel  shall  be  conducted  with  proper  care  and  skill. 
The  general  rule  is,  that  the  tug  is  bound  to  obey  the  orders 
of  the  tow  ;  but  both  as  between  themselves  and  as  regards 
other  ships  the  tug  and  her  tow  are  each  under  the  ordinary 
obligation  to  show  proper  skill  and  care  in  avoiding  collision. 
Their  respective  duties  and  liabilities  will  be  considered  in 
Chapter  VIII.,  below. 

There  is  sometimes  difficulty  in  determining  whether  negli- 
gence of  which  a  ship  is  proved  to  have  been  guilty  at  or 
about  the  time  of  the  collision,  or  in  some  way  connected 
with  the  collision,  is  negligence  contributing  to  the  collision. 
The  general  rule  is  that  a  wrongdoer  is  liable  for  all  the 
reasonable  consequences  of  his  negligence.  Whether  a  col- 
lision which  occurs  under  circumstances  brought  about  by 
previous  negligence  can  be  said  to  have  been  caused  by  that 
negligence,  must  be  determined  by  the  particular  ciroum- 
stances  of  the  case  (y). 

3ut  where  the  negligence  is  an  immediate  cause  of  the  loss, 
it  is  material  in  an  action  to  recover  damages  for  that  loss, 
although  it  is  in  no  way  a  cause  of  the  collision  in  which  the 
loss  occurred.  ^'  The  cause  of  action  in  collision  cases  is  not 
merely  the  fact  of  the  ships  having  come  into  impact  with  one 


(0  The  Pladda,  2  P.  D.  34 ;  and 
see  The  City  of  Peking,  14  App.  Cas. 
40,  as  to  having  a  second  anchor 
ready  to  let  go. 

(m)  The  C.  S,  Butler  and  The  Baltic, 
L.  B.  4  A.  &  E.  178.  See  also  The 
Thetitf  infra,  p.  64,  and  cases  infra, 


p.  281. 

{x)  The  Mud  Hopper,  4  Asp.  H.  C. 
103. 

(y)  Oreenlatid  v.  Chaplin,  6  Ex. 
243;  Cattlin  v.  HilU,  8  C.  B.  123, 
arose  out  of  the  same  collkion.  Op. 
The  WiMtanley,  (1896)  P.  297. 


NEGLIGENCE  CAUSING  THE  LOSS.  1*^ 

another,  for  that  hy  itself  is  no  cause  of  action,  but  that 
damage,  in  the  sense  of  injury,  was  caused  to  the  property  of 
the  plaintiffs  by  reason  of  that  collision  "  (s).  Thus  where  a 
collision  is  caused  entirely  by  the  negligence  of  ship  A.,  and 
there  would  have  been  no  damage  to  either  ship  but  for  an 
improper  act  of  B.,  both  ships  are  held  to  be  in  fault.  It  is 
no  answer  to  the  claim  of  a  plaintiff,  whose  negligence  caused 
the  oollision,  for  the  defendant,  whose  negligence  caused  the 
loss,  to  say :  True  it  is,  there  would  have  been  no  loss  but  for 
my  improper  act ;  but  you  are  the  person  who  caused  the  loss, 
for  if  your  ship  had  not  been  improperly  navigated  there 
would  have  been  no  collision  and  no  loss.  Unless  the  negli- 
gence of  the  one  ship  would,  but  for  the  negligence  of  the 
other,  have  caused  no  loss,  the  former  ship  is  liable  at  least  for 
half  the  loss  of  the  other. 

In  The  Margaret  (a)  a  dumb  barge  by  her  own  negligent  Th4  Margaret. 
nayigation  came  into  collision  with  a  schooner  fast  to  a  proper 
mooring  buoy.  The  schooner  was  wholly  free  from  blame  in 
respect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water,  pierced 
and  sank  the  barge.  This  was  an  improper  position  for  the 
anchor,  and  contrary  to  a  bye-law  made  under  a  local  Act  in 
force  in  the  Thames.  But  for  the  improper  position  of  the 
schooner's  anchor  the  barge  would  have  suffered  no  injury. 
The  collision  was  at  night,  and  it  does  not  appear  that  those 
on  the  barge  saw  the  schooner's  anchor  before  the  collision  (6). 
It  was  held  that  both  craft  were  in  fault;  and  that  the 
schooner  was  liable  for  half  the  loss  of  the  barge.  In  the 
Court  below  it  had  been  held  that  the  barge  could  not  recover 
anything,  she  being  alone  in  fault  for  the  collision.  This 
decision  was  varied  by  the  Court  of  Appeal  on  the  ground 
above  stated — namely,  that  though  the  negligence  of  the 
schooner  did  not  contribute  to  the  collision,  it  did  contribute 
to  the  cause  of  action,  namely,  the  loss  to  the  owners  of  the 
barge  (c). 

(c)  Per  Brett,  L.  J.,  T^  Margaret,  to  digtrngnish  The  Monte Boea,  (1893) 

6  P.  D.  76.     And  see  per  Lindley,  P.  23,  from  The  Margaret, 
L.  J.,  The  Bemina,  12  P.  D.  68,  88.  (c)  Cp.  The  Seotia,  6  Asp.  M.  0. 

la)  6  P.  D.  76.  641 ;   The  Dunetanborough,  (1892)  P. 

\h)  ThiB  appears   to  be  the  fact  363,  note;  anddist.  The  Hornet,  ibid. 

wbioh  Qorell  fiamee,  J.,  relied  npon  361 ;  SilU  y.  Brown,  9  Gar.  ft  P.  601, 


14  NEGLIGENCE. 

CauMpraxima  On  the  other  hand,  the  maxim  causa  pnmma  nan  remota 
spectatur,  spectatur  applies  to  distinguish  negligence  for  the  conse- 
quences of  which  a  defendant  is  liable  from  that  which  is 
merely  collateral  and  immaterial  upon  the  question  of 
liability  (d).  Negligence  such  as  will  attract  liability  cannot 
be  established  merely  by  showing  that,  but  for  a  previous 
improper  act  of  the  defendant,  the  collision  would  not  have 
occurred.  The  act  complained  of  "  must  have  some  proper 
connection,  as  a  cause,  with  the  damage  which  followed,  as  its 
effect"  (e),  "Whether  this  proper  connection  exists  between 
the  act  complained  of  and  the  loss  is,  it  seems,  a  question  of 
fact,  and  ordinarily  a  question  for  the  jury  (/). 

A  ship,  in  bad  weather,  was  in  a  difficult  position  in  Dover 
Bay  getting  her  anchors,  which  were  foul,  in  order  to  get  to 
sea,  and  did  not  take  the  assistance  of  a  tug,  as  she  ought  to 
have  done.  She  consequently  drove  against  the  pier,  and  the 
tug,  which  she  then  took  to  tow  her  clear,  parted  the  tow  rope, 
in  consequence  of  the  heavy  sea,  and  she  drove  against  and 
injured  the  plaintiff's  groyne  and  sewer  outfall.  It  was  held 
that  the  damage  was  caused  by  her  negligence  in  not  taking 
a  tug  in  the  first  instance  (g). 

The  question  as  to  what  are  the  consequences  of  a  negligent 
or  wrongful  act  for  which  the  wTongdoer  is  liable  was  much 
discussed  in  the  case  of  Clark  v.  Chambers  (A).  The  rule 
accepted  by  the  Court  (t)  was,  that  an  action  would  not  lie 
where  the  loss,  although  arising  from  an  unlawful  or  negb'gent 
act  of  the  defendant,  did  not  immediately  flow  from  it,  and 
was  not  the  reasonable,  probable,  or  likely  result  of  it.  But 
a  negligent  act  may  be  the  proximate  cause  of  loss,  although, 

and  The  Gipsy  Kingy  2  "W.  Rob.  637,  of  a  schooner  was  held  to  have  been 

Ro  far  as  they  are  inconsistent  with  caused  by  a  riTal  tag  wilfully  pie- 

The  Margaretj    would  not,  it  seems,  venting  the  tug  engaged  in  getting 

be  now  followed.  the  tow  line  on  board  from  saving 

{d)  See  per  Selbome,  C,  6  App.  the  schooner. 
Gas.  219;  and  Lord  Blackburn,  ibid,  (A)  3  Q.  B.  D.  327;  see  the  rule 

p.  226.  affirmatively  stated  by  the  Master  of 

[e)  Per  Selbome,  C,  ubi  tupra.        *  the  Rolls  in  Jie  London,  ^c.  Railway 

If)  See  Tuff  V.  Warman,  2  C.  B.  and  Trustees  of  Gower's  Walk  Schook, 

N.   S.   740 ;    5   C.   B.   N.   S.   573 ;  24  Q.  B.  D.  326,  at  p.  329. 
Milwaukee  Hail.  Co.  v.  Kelhy,  4  Otto,  (t)  Per  Pollock,  C.  B.,  ia^  Greenland 

469.  V.  Chaplin,  5  Ex.  243,  248 ;  and  by 

iff)  The  GertoTf  7  Asp.  M.  C.  472.  the  Exchequer  Chamber  in  Sharp  v. 

In  an  American  case,  Slyjield  v.  Pen-  Powell,  L.  R.  7  C  P.  253.     See  alao 

^foldy  66  Fed.  Rep.  362,  ihe  stranding  I^wrettre  v.  Jenkins,  L.  R.  8  Q.  B. 
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but  for  the  wrongful  act  of  a  third  party,  there  would  have 
been  no  loss  (A;). 

In  Spaight  v.  Tedcastle  (/),  the  question  was  whether  the 
owners  of  a  ship  in  tow,  which  had  negligently  permitted  her 
tug  to  go  too  close  to  a  bank,  were  prevented  by  the  doctrine 
of  contributory  negligence  from  recovering  from  the  owners 
of  the  tug  damages  for  injury  sustained  by  the  subsequent 
fault  of  the  tug  in  altering  her  course  so  as  to  put  the  ship 
ashore  on  a  bank.  It  was  held  that,  though  those  in  charge 
of  the  tow  had  negligently  allowed  the  tug  to  take  the  tow 
too  close  to  the  bank,  yet,  since  the  tug  could  with  proper 
care,  notwithstanding  the  negligence  of  the  tow,  have  kept 
the  tow  clear  of  the  bank,  and  had  by  an  improper  alteration 
of  the  helm  caused  the  tow  to  go  ashore,  the  tug  was  liable. 

The  question  whether  a  particular  act  of  negligence  was  a  No  difference 
cause  of  the  loss,  so  as  to  make  the  person  charged  with  mi^^i^ 
negligence  responsible  for  the  loss,  must,  it  would  seem,  be  andAdmiralty 
answered  in  the  same  way,  whether  it  is  the  act  of  a  plainti£P  negllgenoe. 
or  of  a  defendant;  whether  the  negligence  of  other  parties 
contributed  to  the  loss  or  not ;  and  whether  the  action  is  at 
common  law  or  in  Admiralty  {m).     "  There  is  no  difference 
between  the  rules  of  law  and  the  rules  of  Admiralty  to  this 
extent,  that  where  any  one  transgresses  a  navigation  rule, 
whether  it  is  a  statutory  rule  or  whether  it  is  a  rule  that  is 
imposed  by  common  sense,  what  may  be  called  the  common 
law,  and  thereby  an  accident  happens  of  which  that  trans- 
gression is  the  cause,  he  is  to  blame,  and   those  who   are 
injured  by  the  accident,  if  they  themselves  are  not  parties 
causing    the  accident,  may  recover    both  at  law  and    in 
Admiralty"  (w).     The  only  case  which  seems  to  point  to 
there  being  any  difference  between  the  rules  of  law  and 
Admiralty  as  to  what  is  negligence  causing  the  loss  is  The 
Fenham  (o),  in  which  there  are  expressions  of  Lord  Eomilly 

274  ;     Sfieethy    y.     Lancathire    and      sequence  of  the  negllgenoe  of  the 
Yorkshire  Rail,  Co,,  L.  R.   9  Q.  B.       other. 


263.  •  "(0  6  App.  Cas.  217. 

(*)  EngUhart  v.  Tarrant,  (1897)  1  (»«)  See    per    Campbell,    C,    The 

Q.  B.  240 ;  MeDoicail  v.  GL  Western      Friends,  4  Moo.  P.  G.  314 ;  per  Lord 


MaiL  Co.,  (1902)   1  K.  B.  618.     In  Blackburn,  Cat/zer  v.  Carron  Co.,  9 

The  Jackson,  58  Fed.  Rep.  607,  two  App.  Cas.  873,  880. 

shipe  were  held  liable  for  damage  to  {n)  Per  Lord  Blaokbom,  9  App. 

-a  third,   although  one  could  with  Cas.  880. 

ordinary  care  have  avoided  the  oon-  (0)  L.  R.  3  P.  C.  212. 
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to  the  eSeot  that  infringement  of  a  statutory  rule  of  naviga- 
tion is  to  be  taken  as  a  oause  of  the  collision,  unless  the 
person  charged  proves  the  contrary.     Those  expressions  may 
well  apply  to  such  an  infringement  as  that  in  The  Fenham 
(absence  of  lights),  but  are  not  to  be  extended  to  every 
infringement  of  every  rule  of  navigation  (jo). 
GoDtribatory       It  has  been  suggested  that  the  class  of  cases  of  which 
Davies  v.  Mann  is  the  best  known  example,  have  no  applica- 
tion in  Admiralty ;  and  there  are  cases  which  appear  to  give 
some  support  to  the  contention.      The  facts  of  Davies  v. 
Mann  {q)y  the    well-known   "  donkey   case,"   were    shortly 
these : — ^The  owner  of  a  donkey,  which  had  been  negligently 
left  hobbled  and  unguarded  on  a  highway,  sued  the  defen- 
dant, by  the  negligence  of  whose  servant  in  driving  along 
the  highway  at  too  rapid  a  speed  the  donkey  was  run  over 
and  injured.      It  was   held  that  the  donkey-owner  could 
recover,  his  negligence  notwithstanding.     The  suggestion  is, 
that  in  a  case  of  collision  between  ships,  negligence,  such  as 
that  of  the  donkey-owner  in  Davies  v.  Mann^  would  render 
the  shipowner    liable,    although    no   collision  would    have 
occurred  if  the  other  vessel  had  been  navigated  vrith  ordinary 
care.      The  Fenham  (r)  and  ffay  v.  Le  Neve  («)  have  been 
cited  as  authorities  to  this  effect.     In  The  Fenham  a  steam- 
ship fouled  a  brig  which  was  not  carrying  lights  as  required 
by  the  regulations  of  1863.     In  the  absence  of  proof  to  the 
contrary,  the  Privy  Council  held  that  the  absence  of  lights 
caused  the  collision.     In  delivering  judgment  Lord  Romilly 
said,  "The  burden  lies  on  her  to  show  that  the  non-com- 
pliance with  the  regulations  was  not  the  cause  of  the  col- 
lision."    In  Hay  v.  Le  Neve  (h),  a  vessel  brought  up  at  night 
in  an  improper  place  and  with  no  light  exhibited  was  run 
into  by  another  ship.     It  was  held  that  the  vessel  at  anchor, 
as  weU  as  the  other  vessel,  was  in  fault.     In  both  these  cases 
the  negligence  of  the  plaintiff  (carrying  no  light,  and  bring- 
ing up  in  an  improper  place)  was  not  unlike  that  of  the 
donkey-owner  in  Davies  v.  Mann^  and  it  was  contended  in 
The  Fenham  that  with  ordinary  care  the  defendant  could 


(p)  Fer  Lord  Blackburn,  9  App.  (r)  L.  B.  3  P.  C.  212. 

as.  882.  (r  ~    ~'       .     -     — 

{q)  10  M.  ft  W.  546.  396 


Gas.  882.  (•)  2    Shaw's   Bootoh   App.  Gas. 
"96. 


CONTRIBUTORY  NEGLIGENCE. 

hove  aYoided  the  oollision,  notwithstanding  the  negligence  of 
the  plaintiff  in  carrying  no  lights.  In  both  oases  the  legal 
consequence  of  the  negligence  was  different  from  that  in 
Daries  v.  Mann.  Again,  in  an  Irish  case  (^),  it  was  doubted 
whether  in  Admiralty  the  doctrine  of  Daviea  y.  Mann  had 
any  application.  In  America  it  seems  to  have  been  held 
that,  in  cases  of  unequal  fault,  the  gross  fault  is  the  cause  of 
the  loss,  and  that  the  slight  fault  is  immaterial — "did  not 
contribute"  (t/).  In  one  case  {x)  it  was  said  expressly  that 
the  oonamon  law  doctrine  of  contributory  negligence  did  not 
apply  in  Admiralty.  So  where  a  collision,  made  imminent 
by  the  gross  fault  of  A.,  might  have  been  avoided  by  B.,  the 
loss  was  divided  between  A.  and  B.  (y). 

But  it  is  dear  that  there  is  no  difPerence  between  the  rules 
of  law  and  of  Admiralty  (z)  as  to  what  amounts  to  negligence 
causing  collision ;  and  that,  before  a  vessel  can  be  held  to  be 
in  fault  for  a  collision,  negligence  causing  or  contributing  to 
the  collision  must  be  proved.  Thus,  in  Cayzer  v.  Carron  Co.^ 
The  Margaret  (cf),  a  vessel  infringed  a  statutory  rule  of  navi- 
gation, which  required  her  to  wait  under  a  point  in  the  river 
until  the  other  ship  passed,  and  was  in  that  respect  guilty 
of  negligence ;  and  without  that  negligence,  other  drcum- 
stanoes  being  the  same,  the  collision  would  not  have 
happened;  yet  it  was  held  that  this  negligence  was  not  a 
cause  of  the  collision.  The  decision  in  such  a  case  will  be 
the  same,  with  regard  to  the  liability  of  the  ship  in  question, 
either  for  the  whole  or  half  of  the  loss,  whether  the  other 
ship  is  in  fault  or  not.  In  The  Margaret  the  one  ship  was 
held  to  be  in  fault,  because  with  ordinary  care  she  could 
have  avoided  a  collision,  notwithstanding  the  negligence  of 


(0  The  Meteor,  Ir.  Rep.  0  Eq.  567.  (a)  9  App.  Gas.  873  ;  followed  in 

(u)  The  Lord  0*Neill,eeTed.'Re^.  H.M.S.  Sans  FarHl,  (1900)  P.  267. 

77;    Thf    Willamette,  70  Fed.  Rep.  Dist.   The  Ovingdean  Grange,  (1902) 

874  ;  The  Atlas,  3  Otto,  302.  P.  208 ;  and  note  that  there  waa  no 

(x)  The  Dayletford,  30  Fed.  Rep.  appeal  by  The  Ovingdean  Grafige  in 

633.  that  case.      The  Edgwater,  65  Fed. 

(y)  The  PegoMie,  19  Fed.  Rep.  46 ;  Rep.  527  ;  The  Portia,  64  Fed.  Rep. 

The  Maria  Martin,  12  Wall.  31.  811 ;  i:^  Clara,  55  Fed.  Rep.  1021 ; 

(«)  deeper  Lord  Blackburn,  Cayzer  The  Britannia,  34  Fed.  Rep.  546,  on 

T.  Carron  Co.  {The  Margaret),  9  App.  app.  46  Dav.  130  ;    The  Franeie,  44 

Gas.  873,  882.     In  The  Khedive  (5  Fed.  Rep.  610 ;  The  Titan,  23  Fed. 

App.  Gas.  876,  892),  it  was  assnmed  Rep.  413  ;  Andm  y.  The  Saratoga,  1 

bj  Lord  Blaokbnm  that  Daviee  v.  Fed.  Rep.  730,  are  American  oases 

mann  applied  in  Admiralty.  similar  to  The  Margarets 
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the  other ;  and  it  was  for  this  reaaon  that  the  negligenoe  of 
the  latter  was  held  not  to  be  a  cauae  of  the  collision.  So 
in  The  Monte  Rosa  (6),  a  tug  by  her  own  fault  steered  a 
course  which  brought  her  into  collision  with  the  anchor  of  a 
steamship,  which  the  latter  was,  contrary  to  the  Thames 
rules,  carrying  over  her  bows  not  stock  awash,  and  was 
holed  by  the  anchor.  It  was  held  that,  since  the  tug  could 
with  ordinary  care  have  kept  clear  of  the  steamship,  she 
was  alone  in  fault,  and  could  recover  nothing.  The  Lord 
Saumarez  (c),  an  early  case,  is  to  the  same  efEect  as  The 
Margaret.  There  a  vessel  recovered  full  damages,  though 
in  a  fog  she  was  carrying  too  great  a  press  of  sail,  and  was 
proceeding  at  too  great  a  rate  of  speed.  The  decision  pro- 
ceeded upon  the  same  groimds — ^that  the  defendant  could 
with  ordinary  care  have  avoided  the  collision,  notwith- 
standing the  negligenoe  of  the  plaintiff. 

Hay  V.  Le  Neve  and  The  Fenham  are  not  inconsistent  with 
The  Margaret  and  The  Lord  Saumarez.  The  facts  in  those 
cases  differ  from  those  in  Danes  v.  Mann  in  this — that  the 
negligence  of  the  plaintiffs  in  the  former  cases  was  such  that 
the  defendants  could  not  with  ordinary  care  have  avoided  its 
consequences;  whereas  in  Davies  v.  Mann  the  defendant  could 
with  ordinary  care  have  avoided  the  donkey  (d).  But  though 
it  may  be  possible  to  reconcile  some  of  the  "  both  to  blame  '* 
cases  with  Davies  y.  Mann,  it  would  probably  be  found 
impossible  to  reconcile  all  of  them.  Many  Admiralty 
cases  (e)  have  been  decided  without  sufficient  consideration 
of  the  question'whether  the  negligence  found  against  each  ship 
was  negligence  contributing  to  the  collision.  For  example,  in 
The  Marcia  Tribou,  an  American  case,  a  schooner  in  the  day- 
time ran  down  a  sloop  brought  up  in  an  improper  place.  Both 
ships  were  held  in  fault,  and  the  loss  was  divided  (/).  There 
are  many  recent  American  cases  to  the  same  effect  {g). 

{b)  (1893)  P.  23.  fault ;  in  the  latter,  not 

(e)  6  Not.  of  Cas.  600 ;    cf.  The  (e)  E.g.,    The    United    StaUe,    12 

ArgOy   Swab.   462  ;    infraf  p.   227 ;  L.  T.   33,  where  one  ship  was  in 

2he  Swanlandy  2  Sp.  107'  fault  under  the  rule  in  Davie*  v. 

{cTj  Dotoell  Y.  General  Steam  liavi-  Mann,  and  yet  the  other  waa  held  to 

gatioH    Co.f   5  E.   &   B.    195;    and  be  aUo  in  fault. 

Morrison  v.  General  Sf cam  Navigation  (/)  2  Sprague,  17;   The  8.  Shaw, 

Co.,  8  £x.  733,  are  cases  with  regard  6  Fed.  Rep.  93;    The  Milligan,   12 

to  absence  of  lights.     In  the  former,  Fed.  Rep.  338,  are  similar  cases, 

the  ship  without  lights  was  held  in  (g)  Of.  2%e  Richmond  and  The  E, 
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Gonfofiion  has  been  oansed  by  the  language  used  in  some 
of  the  cases  with  regard  to  oontributory  negligenoe.  In 
Radley  v.  London  and  North  Western  Railway  Co.  (A),  it  is 
stated  by  Lord  Penzanoe  that,  "  The  plaintiff  in  an  action 
for  negligence  cannot  succeed,  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident." 
But  ^'  though  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in  fact  have  con- 
tributed to  the  accident,  yet  if  the  defendant  could  in  the 
result  by  exercise  of  ordinary  care  and  diligence  have  avoided 
the  mischief  which  happened,  the  plaintiff's  negligence  will 
not  excuse  him,"  i,e.  the  defendant.  Davies  y.  Mann  and 
Tuff  y.  Warman  (t)  are  cited  as  establishing  this.  On  the 
other  hand,  in  Dotcell  y.  General  Steam  Navigation  Co.  (A), 
Liord  Campbell,  C.  J.,  said — "There"  (in  Daties  y.  Mann)^ 
"  although  without  the  negligence  of  the  plaintiff  the  accident 
would  not  haye  happened,  the  negligence  is  not  supposed  to 
have  contributed  to  the  accident  within  the  rule  upon  this 
subject ;  and  if  the  accident  might  have  been  avoided  by  the 
exercise  of  ordinary  care  and  skill  on  the  part  of  the  defen- 
dant, to  his  gross  negligence  it  is  entirely  ascribed,  he,  and 
he  only,  proximately  causing  the  loss."  It  is  not  easy  to 
reconcile  these  views  with  regard  to  the  negligence  of  the 
plaintiff  in  Davies  v.  Mann.  The  question  whether  a  specified 
act  of  negUgence  is  a  cause  of  the  accident  is  a  question  of 
&ct  and  not  of  law  (/).  Davies  y.  Mann  and  the  cases 
following  it  seem  to  show  that  even  where,  as  matter  of 
fact,  an  act  of  negligence  of  A.  did  contribute  to  the  acci- 
dent, the  other  party  (B.)  will  (as  defendant)  be  liable  for 
the  whole  loss,  or  (as  plaintiff)  will  be  imable  to  recover,  if 


SHperBhauaeny  63   Fed.    1020 ;    The  (k)  6  E.  &  B.  195. 

Anerly,  68  Fed.  794;    The  Mariofi,  {/)  See /wr  Lord  Blackburn,  9  App. 

66  Fed.  271 ;    The  Premier,  61  Fed.  Caa.  879.    But  see  contra,  per  WU- 

Bep.  462  (bad  riding  light  and  ezces-  Hams,  J.,   TuJF  \.  Warman,  2  G.  B. 


riye  speed,  or  bad  look-out  in  the  N.  S.  740,   758.      The  Sana  Fareil^ 

other  ship).  (1900)  P.  267,  is  a  remarkable  in- 

/i\  1  A        n^     *rKA  stance  of  the  rule  in  7>flnM  V.  ^fffwn  / 

(A)  1  App.  Uas.  764.  although  Vaughan  Williams,  L.  J., 

t)  6  G.  B.  N.  S.  673  ;   see  the  thought  that,  owing  to  an  admission 

lent  of  Greeswell,  J.,  26  L.  J.  in  the  Gonrt  below,  the  rule  did  not 

268,  267.  apply :  ibid.  p.  288. 
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he  ootild  with  ordinaiy  oare  have  avoided  the  aooident,  not- 
withstanding the  negUgenoe  of  A.  (m). 

The  difficulty  may  be  put  in  another  way.  Did  Davies  v. 
Mann  decide  that,  assuming  contributory  negligence  in  the 
plaintiff,  he  could  recover,  notwithstanding ;  or  that,  though 
there  was  contributory  negligence  in  fact,  there  was  none  in 
law  P  Radky  v.  London  8f  North  Western  Railway  Co.  points 
to  the  former  as  the  correct  view  of  the  case;  The  Margaret  (n) 
looks  the  other  way.  There  Lord  Blackburn  appears  to  have 
considered  that  if  the  plaintiff's  negligence  did  in  fact  con- 
tribute to  the  collision  he  would  be  liable ;  and  that  in  Davies 
V.  Mann  there  was  no  contributory  negligence. 

But  the  difficulty  is  rather  one  of  words  than  of  substance ; 
for,  with  perhaps  one  exception,  the  cases  agree  in  this,  that 
negligence  in  one  party  is  immaterial,  if  by  ordinary  care 
the  other  could,  notwithstanding  that  negligence,  have 
avoided  the  accident  (o). 

The  result  of  the  cases,  therefore,  seems  to  be  that  (jp) — 


Jm)  Gf.  The  Argo^  Swab.  462 ; 
ra^  p.  227. 

(n)  See  alao  Spaight  y.  TedcastU, 
6  App.  Gas.  217,  219,  per  Lord 
BlaoKDum. 

(o)  Gf.  PoUook  on  Torts,  6th  ed. 
441  teq.  Gontribatory  negUgenoe  of 
the  plaintiff  does  not  prevent  him 
from  reooverinff;  he  does  not  re- 
cover because  the  negligence  of  the 
defendant  was  not  the  proximate  (or 
decisive)  caase  of  the  loss.  The  ex- 
ception mentioned  above  is  The  Vera 
Cria  (No.  1),  9  P.  D.  88.  In  that 
case  Butt,  J.,  appears  to  havo  qnes- 
tioned  the  dictum  of  Lord  Penzance, 
eupra,  p.  19.  If  the  law  be  as  there 
stated  It  would,  he  thought,  put  an 
end  to  the  doctrine  of  contributory 
negligence  altogether ;  since,  in 
every  case  where  there  is  contribu- 
tory negligence  on  the  part  of  the 
plamtiff,  l£ere  is,  ex  hypothesi,  negli- 
gence on  the  part  of  the  defendant. 
It  is  submitted  that  what  was  meant 
by  Lord  Penzance  was  ordinary  care 
and  diligfence  on  the  part  of  the 
defendant  **in  the  result,"  i.e, 
taking  into  consideration  the  negli- 
gence of  the  plaintiff  and  the  cir- 
cumstances existing  after  or  by 
reason  of  it ;  or,  as  expressed  by  Loid 
Blackburn  in  another  case,  **  proper 


oare,  subsequently  exerted'*;  Spaight 
T.  Tedeaetle,  6  App.  Gas.  217,  226; 
see  also  per  Lord  Watson,  Cayzer  v. 
Camm  Co,,  9  App.  Gas.  873,  886; 
per  Wightman,  J.,  Tuff  v.  Warman^ 
6  G.  B.  N.  S.  673 ;  per  Lord  Gamp- 
beU,  eupra^  p.  19.  Gf.  per  Lord 
Watson  in  WakeUn  y.  London  and 
South  JFeetem  JRail,  Cb.,  12  App. 
Gas.  41 :  **  If  by  the  use  of  ordinary 
caution  he  (the  plaintiff}  might  have 
avoided  the  injury,  ana  did  not,  he 
is  not  entitled  to  recover  damages." 
The  decision  of  Butt,  J.,  in  The  Vera 
Cruz  became  ineffectual  by  reason  of 
The  Vera  Cna  (No.  2),  10  App.  Gas. 
69. 

(p)  This  statement  differs  in  words, 
but,  except  as  to  (3),  not  in  substance 
from  that  contained  in  some  earlier 
editions  of  this  work.  As  to  (3)  there 
seems  to  be  no  authority  for  the 
suggestion  that  the  negligeuoe  of 
one  party  can  throw  upon  tiie  other 
the  duty  to  exercise  more  than  ordi- 
nary care,  or  that  under  ordinanr 
circumstances  extraordinary  care  is 
required,  and  that  its  absence  is  to 
be  treated  as  negligenoe.  There 
may,  of  course,  be  circumstances  (as 
at  a  launch)  where  the  utmost  pos- 
sible precautions  are  no  more  than 
ordmiury   oare   requires.      Gf.    The 
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(1)  a  sbip.  A.,  may  recover  full  damages  against  the  othery  Result  of  the 
B.,  where  the  collision  was  caused  entirely  by  the  negligence 
of  B. ;  including  the  case  where  the  collision  would  not  have 
oocurred  but  for  negligence  of  A.,  provided  B.  could  with 
ordinaiy  care  have  avoided  it ;  (2)  subject  to  rule  (3)  A.  can 
recover  nothing,  if  with  ordinary  care  exercised  up  to  the 
moment  of  collision  she  could  have  avoided  it ;  (3)  A.  can 
recover  half  damages,  although  with  ordinary  care  exercised 
up  to  the  moment  of  collision  she  might  have  avoided  it,  if 
B.  by  the  exercise  of  like  {q)  core  might  have  avoided  it ; 
(4)  in  the  last  case  B.  recovers  half  damages.  In  applying 
these  rules  the  effect  of  57  &  58  Vict.  c.  60,  s.  419,  must  not 
be  overlooked ;  a  ship  ''  deemed  to  be  in  fault "  for  infringe- 
ment of  the  regulations,  can  in  no  case  recover  more  than 
half  damages,  and  in  every  case  is  liable  for  at  least  half 
damages. 

The  above  statement  of  the  case  in  which  the  loss  is  divided  The  case  of 
is  put  forward  with  some  doubt.  Xiord  Blackburn  has  stated  "^"'^  Diame. 
the  Admiralty  rule  as  follows  (r) : — "  It  may  well  be  that 
both  parties  are  guilty  of  a  neglect  of  duty,  and  that,  if 
either  had  used  reasonable  care  and  skill,  the  collision  would 
have  been  avoided.  In  such  a  case  the  maritime  law, 
which  is  followed  in  the  Admiralty,  apportions  the  joint 
damage"  (s).  It  is  not  easy  to  reconcile  this  dictum  with 
Cayzer  v.  Carron  Co.  or  with  The  Monte  Rosa  {supra y  p.  18), 
in  neither  of  which  cases  were  the  damages  divided,  though 
in  both  it  would  seem  that  ''  if  either  had  used  reasonable 
care  and  skill "  the  loss  would  not  have  happened.     In  both 

Ovingdean  Orange^  (1902)  P.  208 ;  and  Gf.  the  the  opinion  of  Brown,  J.,  in 

per  Lindley,  L.  J.,  The  Bemina,  12  The  Nereut,  23  Fed.  Hep.  457,  where 

P.  D.  58,  89 ;  and  per  Lord  Enher,  Cayzer  y.  Carr<m  Co.  was  discuased : 

M.  B.,  ibid.  p.  61,  for  statements  of  *'  Where  the  earlier  cause  and  the 

the  law  as  to  contributory  negliiarenoe.  later  cause  are  both  proximate  and 

Rule  (2)  was  adopted  and  applied  by  direct,  both  vessels  are  liable ;   for 

Barnes,  J.,  in  The  Monte  Rota,  (1 893)  it  is  unreasonable  that  a  fault  in  one 

P.  23,  30.     Cp.  The  Altair,  (1897)  1  vessel  tending  directly  to  a  specifio 

P.  105.  collision  should  go  blameless,  merely 

(q)  Like  in  degree  or  character,  or  because  it  was  the  first  fault,  or 

simultaneous  ;  see  infra,  p.  22.  merely  because  the  other  vessel  did 

(r)  This  dictum  occurs  in  a  dis-  not  do  all  she  might  have  done  to 

senting  opinion  of  Lord  Blackburn  avert  the  oonsequenoee  of  the  other^s 

in  SlatteryU  Caee,  3  App.  Gas.  1155,  fault." 

I206--one  d  the  <* level  crossing"  (»)  The  Dunetanhorough,  (1892)  P. 

railway  cases  which  have  given  rise  363,  note,  seems  to  have  heea  decided 

to  mneh  diileiaiee  of  judicial  opinion.  in  aocordance  with  this  dictum. 
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the  negligence  that  was  prior  in  point  of  time  was  held  not 
to  have  contributed  to  the  loss.  If  the  definition  of  the  case 
of  **  both  to  blame  "  suggested  upon  the  last  page  is  ooireot, 
it  confines  it  within  very  narrow  limits.  Putting  aside  the 
case  of  one  or  both  ships  being  deemed  to  be  in  fault  under 
the  statute,  it  seems  that  the  negligence  on  the  part  of  both 
ships,  which  causes  the  loss  to  be  divided,  must  be  aots  or 
omissions  either  concurrent  in  time,  or  identical  in  character, 
or  equal  in  degree  of  fault — in  the  words  of  Lindley,  L.  J.  (t) 
-^"as  much  want  of  reasonable  care  on  A.*s  part  as  on  B/s." 
A  few  such  cases  may  be  found  in  the  books.  A  schooner  {u) 
in  New  York  harbour,  contrary  to  the  local  regulations, 
brought  up  off  the  mouth  of  a  slip.  She  was  requested  by  a 
steamship  about  to  back  out  from  the  slip  to  move,  but 
refused.  The  steamship  attempted  to  get  under  way  and 
fouled  her.  It  was  held  that  both  ships  were  in  fault.  It 
would  seem  that  here  more  than  ordinary  care  was  required 
on  the  part  of  the  steamship ;  and  that,  having  voluntarily 
undertaken  the  risk  of  moving,  the  utmost  precautions  on  her 
part  were  no  more  than  refiwonabie  (jr).  Two  ships  at  anchor 
both  started  their  anchors,  drove  near  each  other,  and  even- 
tually came  into  collision.  It  was  held  that  both  were  in 
fault,  since  either  might  have  taken  a  tug  and  avoided  the 
collision  (y).  Two  tugs  (s)  were  racing  for  a  job.  One 
forced  the  other  into  collision  with  the  third  ship.  It  was 
held  that  both  were  in  fault.  The  case  of  both  ships  having 
no  look-out,  or  of  two  ships  bringing  up  or  mooring  at  the 
same  time  too  close  to  each  other  (a),  or  rounding  a  blind 
corner  without  knowing  whether  there  are  other  craft  in  the 
way  or  not  (Z»),  may  be  suggested  as  cases  where  the  fault  is 


{t)  The  Bemina,  12  P.  D.  68,  89.  (z)  Latham  y.  HaMtUon  and  Merri- 

Cf.  per  James,  L.  J.,  in  The  Mar-  tnan  Co,,  63  Fed.  Rep.  856.    In  The 

garet,  6  P.  D.  76,  **both  parties  are  Jcbw  Spauldinff,   50  Fed.  Rep.  683, 

equally  to  blame."  one  of  the  tugs  which  attempted  to 

(w)  The  WeaterfHand,  24  Fed.  Rep.  cross  the  other  before  she  was  clear, 

703.  and  forced  her  ioto  collision  with  the 

{x)  Cf.    The  George   Roper  y    infra,  third  ship,  she  was  held  alone  in  fault, 

p.  491.     The  Caehapool,  infra,  p.  220,  Cf.  The  Chattahoochee,  173  U.  S.  640 

may  be  distinguished  on  the  ground  (both  ships  going  too  fast  in  fog), 

tliat   the   launch    there   could   not  /  x  ««^  n^^^^i^*  :«/■..«  •»  oi- 

reasonably  be  postooned.  <«)  ^  Oreenpoint,  tnfra,  p.  23  / . 

(y)  TAtf  ^rr«w,  Cook,  V.  Ad.  Rep.  (b)  The    Gamma,    103    Fed.   Rep. 

Quebec.  353.  703. 
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equal;  and  The  Ovingdean  Change {c)  seems  to  have  been 
dealt  with  by  Sir  Francis  Jeune,  P.,  as  coming  within  this 
category.  But  until  the  decision  in  Cayzer  v.  Carron  Co. 
there  had  been  little  or  no  discussion  in  any  of  the  cases  as  to 
the  exact  limits  of  the  role  of  division  of  loss,  and,  perhaps, 
the  law  on  the  point  is  not  yet  finally  settled.  The  statutory 
rule  which  imputes  fault  to  a  ship  which  infringes  the  regu- 
lations adds  largely  to  the  number  of  '^  both  to  blame  "  coses, 
by  reeuon  of  the  impossibility  in  such  cases  of  proving  that 
the  collision  was  caused  by  the  negligence  of  the  other  ship 
alone  (d). 

The  real  difficulty  is  that  the  common  law  recognizes  the 
possibility  of  only  one  cause  of  loss,  namely,  the  negligence 
of  the  plaintifi  or  the  negligence  of  the  defendant ;  whereas 
the  Admiralty  rule  recognizes  two  possible  causes,  namely, 
the  negligent  acts  of  both.  Although  it  has  been  stated  in 
many  cases  that  there  is  no  difPerenoe  between  negligence  at 
common  law  and  in  Admiralty,  it  appears  that  (apart  from 
the  rule  of  division  of  loss)  the  legal  consequences  of  a  negli- 
gent act  may  be  different  when  it  results  in  a  collision 
between  ships  or  from  that  which  would  follow  in  any  other 
case. 

Where  a  collision  is  caused  by  negligence  in  those  on  board  Negligence  of 
both  ships,  and  the  negligence  in  ship  A.  is  negligence  of  her  piS^tteiii^^ 
officers  or  crew  for  which  her  owners  are  liable,  while  the  ^  operation 
negligence  in  ship  B.  is  negligence  of  a  compulsory  pilot  for  diyision  of 
which  her  owners  are  not  liable,  the  question  arises  whether  o^erdSp  u^ 
the  owners  of  B.  are  prevented  by  the  doctidne  of  contribu-  *^  ^  '*^*' 
tory  negligence,  or  by  the  practice  of  the  Court  of  Admiralty, 
from  recovering  more  than  half  their  loss.     It  seems  to  be 
settled  that  they  are  entitled  to  recover  half  their  loss,  without 
deducting  anything  in  respect  to  the  loss  caused  to  the  other 


(«)  (1900)  P.  267.     Obeerve  that  the  other,  B.     If  B.  had  not  been  so 

there  was  no  appeal  by  The  Ovingdean  intent  on  cutting  out  A. ,  and  had  at 

Orange.  once  reyersed,  there  wovl^  probably 

[d)  The  effect  of  the  statutory  rule  have  been  no  collision.    Both  ships 

probably  caused  the  matter  not  to  be  were  held  in  fault,  upon  what  ground 

fully  discussed  in  The  Sandhill,  (1894)  does  not  dearly  appear.    The  statute 

App.  Cae.  646.     There  A.,  one  of  was  not  relied  on,  but  the  question 

two  steamships  proceeding   in  the  whether  the  collision  might  not  have 

same  direction  nearly  abreast,  wrongs  been  avoided  by  ordinary  care  on  B.'s 

fully  starboarded  across  the  course  of  part  was  not  discussed. 
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ship  bj  the  fault  of  the  pilot ;  but  that  they  are  entitled  to 
recover  no  more  than  half  their  loss  (e).  Thus  the  fault  of 
the  pilot  affects  the  ship  to  some  extent ;  whether  it  affects 
the  ship  in  a  case  where  she  is  not  herself  in  collision,  so  as  to 
prevent  her  owners  from  recovering  damages  against  the 
owners  of  another  ship  by  whose  negligence  she  is  injured,  is 
not  clear  (/).  Notwithstanding  a  decision  to  the  contrary  (^), 
the  better  opinion  seems  to  be  that  she  is  not  so  affected.  In 
a  recent  case  Sir  Francis  Jeune,  P.,  was  prepared  to  hold  that 
this  resulted  from  Merchant  Shipping  Act,  1894,  s.  633  (k). 
Negligence  The  question  whether  a  particular  act  of  negligence,  not 

S^or^merely  <iirectly  causing  the  collision,  but  connected  with  it,  is  negli- 
ooUateral.        gence  contributing  to  the  collision,  seldom  arises  in  collision 
cases.     It  has,  however,  occasionally  been  discussed,  and  it 
will  be  convenient  here  to  indicate  generally  the  form  in  which 
it  may  occur. 
Defective  If  a  ship  is  negligently  allowed  to  be  at  sea  in  a  defective 

equipment.  ^^  inefficient  state  as  regards  her  hull  or  equipment,  and  a 
collision  occurs,  which  probably  would  not  have  occurred  but 
for  her  defective  condition,  the  collision  will  be  held  to  have 
been  caused  by  the  negligence  of  her  owners.  Thus  a  coUision 
caused  by  the  giving  way  or  inefficiency  of  the  steering 
gear  (e),  the  clamping  of  the  reversing  gear  so  that  it  cannot 
instantly  be  worked  (A:),  the  parting  of  chain  cable  or 
moorings  (/),  the  coming  home  of  an  anchor  that  is  too  light 
to  hold  the  vessel  (m),  the  failure  to  employ  a  tug  when 
necessary  (n),  or  the  inefficiency  of  the  tug  (o),  improper  trim 
such  as  to  render  her  unmanageable  and  dangerous,  may  be 
held  to  be  caused  by  the  negUgence  of  her  owners  in  permitting 

{e)  See  The  Hector,  8  F.  D.  218,  The  Allen  Green,  60  Fed.  Bep.  459. 

222.  See   also    The  European,    10  P.   D. 

(/)  See    Spaight   y.    TedeaetU,    6  99  (steam    steering   gear    *<  taking 

App.  Gas.  217,  and  observations  of  charge"). 

Lord   Blackburn    (p.   223)   on    The  {k)  The  Mexico,  84  Fed.  Bep.  504. 

Energy,  L.  R.  3  A.  &  E.  48 ;    see  (^  See  2%<»  William  Lindsay,  L.  R. 

also    Dudman    v.    Dublin    Fort    and  5  p.  c.  338. 

J)oek8  Board,  Ir.  Rep.  7  C.  L.  618.  /  x  \p.     I  „  t>,»4*^  or  tj'^  t?^ 

{g)  The  Energy,  eupra.  ,  (*«)  ^^^  ^'  ^'  ^""^'  ^^  ^^'  ^• 

(A)  The  Adam  JF,  Spies,  70  L.  J.  ^^;\   _    ^           ^  ^        ,,  ^ 

Ad.  25.  (n)  The  Gertor,  7  Asp.  M.  0.  472. 

(t)  The  Virgo,  3  Asp.  M.  C.  285 ;  (o)  The  Ocean    Wave,  Marshall  v. 

The    Warkworth,  9  P.  D.  20;    The  Moran,   L.   R.   3  P.   C.   205;    The 

Livia,  I  Asp.  M.  C.  204 ;   The  Peru,  Belgic,  2  P.  D.  57,  note  ;    The  Julia, 

1  Pritch.  Ad.  Dig.  3rd  ed.   1412  ;  Lush.  224  ;  The  Batata,  (1898)  App. 

The  M.  M.  Caleb,  10  Blatchf.  467;  Gas.  513. 
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her  to  be  navigated  in  a  condition  dangerous  to  other  ships. 
In  saoh  cases  of  defective  equipment  it  is  open  to  the  owners 
to  show  that  the  defect  in  the  gear  was  latent  {p)y  or  that 
they  took  reasonable  care  to  send  the  ship  to  sea  in  a  safe  and 
efficient  state  (q) ;  and  if  they  satisfy  the  Court  that  such  was 
the  case  they  will  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable,  Ship  disabled 
and  a  collision  occurs  in  consequence,  the  question  arises  ^nageaUe 
whether  she  is  to  be  held  in  fault  for  the  collision;  in  other  by  he  own 
words,  whether  her  original  negligence  is  negligence  con- 
tributing to  the  collision.  The  cases  upon  the  point  are 
conflicting.  Where  a  ship  by  her  own  negligence  got  ashore, 
and  in  coming  off  unavoidably  did  damage,  it  was  held  that 
her  owners  were  liable  (r).  So  where  a  vessel  having  lost  her 
lights  in  a  collision  with  one  ship  was  afterwards  in  collision 
with  another  ship,  it  appears  to  have  been  the  opinion  of  the 
Court  that,  if  the  first  collision  was  caused  by  her  own  fault 
and  the  second  collision  was  caused  by  the  absence  of  proper 
lights,  she  must  be  held  to  be  in  fault  for  the  second  colli- 
sion («).  On  the  other  hand  where  a  vessel  was  sunk  in  the 
Thames  in  a  collision  caused  by  her  own  negligence,  and 
another  vessel  six  hours  afterwards  struck  on  the  wreck  and 
was  injured,  it  was  held  by  the  Court  of  Appeal,  in  the 
absence  of  proof  of  negligence  subsequent  to  the  first  collision, 
that  her  owners  were  not  liable  for  the  second  collision.  "  It 
seems  clear  to  me,"  said  Brett,  L.  J.,  "that  no  greater 
liability  can  exist  against  the  defendants  than  if  their  steam- 
ship had  sunk  without  negligence"  (t).  There  is  no  doubt 
that  both  in  the  case  of  a  ship  disabled,  and  a  ship  sunk, 
whether  by  her  own  previous  negligence  or  not,  special  and 
additional  care  and  precautions  are  required  on  the  part  of 
those  in  charge  to  avoid  doing  injury  to  other  ships  {u).   But 


\i 


(p)  Ths  Virgo,  3  Asp.  M.  C.  285.  (0  The  LougUu,  7  P.  D.  151,  160. 

(^  Mofait  T.   JBateman,  L.  R.  3  In  this  case  Lord*  Bailiff  Jurats  of 

P.  C.  1 16.  Romney  Marsh  v.  Corporation  of  the 

(r)  Lords  Bailiff  Jurats  of  Romney  Trinity  House  does  not  appear   to 

Marsh  Y.  Corporation  of  the   Trinity  have  been  cited. 

JEToMw,  L.  B.  5  Ex.  204 ;  ibid.  7  Ex.  (u)  See  Seceomhe  t.  Wood,  2  Moo. 

247.  &  Kob.  290;  Brotcn  v.  Mallet,  6  C.  B. 

(«)  The  Ejobenhavn,  2  Asp.  M.  0.  599  ;     White  7.  Crisp,  10  £x.  312 ; 

213.     The  facts  were  snch   as  to  Kidson  v.  M*Arthur,  6  Gt.  of  Se88. 

rsDder  a    deoision  upon  the  point  Gas.   4th    ser.    (Reonie),  936;    The 

nimeceBsary.  Douglas,  uhi  supra.    See  further  as 
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that  a  ship  sunk  or  disabled  in  a  collision  oaiised  by  her  own 
negligence  should  afterwards,  and  without  having  been  guilty 
of  any  further  negligence,  be  held  liable  for  a  subsequent 
and  distinct  collision,  would  seem  to  be  contrary  to  the 
principle  above  stated,  that  a  wrongdoer  is  liable  only  for  the 
reasonable  consequences  of  his  negligence. 

It  may  happen  that  two  or  more  collisions  are  so  imme- 
diately and  directly  the  result  of  one  negligent  act  that  the 
WTongdoer  will  be  liable  for  the  damage  done  in  each  collision, 
though  after  the  first  collision  the  others  were  inevitable,  and 
though,  but  for  the  first  collision,  the  others  would  not  have 
happened  (x).  Thus  a  ship,  by  her  own  negligence  adrift  in 
a  crowded  dock  or  harbour,  would,  it  is  submitted,  be  liable 
for  all  the  damage  done  by  her  in  successive  collisions  with 
other  craft  before  she  was  brought  up  and  secured.  In  such 
a  case  it  would  be  immaterial  that,  after  the  first  collision,  the 
others  were  inevitable,  or  that,  but  for  the  first  collision,  the 
others  would  not  have  happened.  The  reasonable  consequence 
of  sending  a  ship  adrift  under  such  circumstances  is  that  she 
will  strike  and  injure  other  craft  to  leeward. 
Three  or  If  a  collision  occurs  between  two  ships,  A.  and  B.,  by  the 

in  collision,  or  in  consequence  of  the  collision,  drive  against 
and  injure  a  third  ship,  C,  C.  can  recover  against  the  ship  in 
fault  for  the  first  collision.  But  the  ship  that  fouls  her  is  not 
liable  unless  she  was  in  fault  either  for  the  first  or  the  second 
collision  (y).  If  two  ships,  A.  and  B.,  are  both  in  fault  for  a 
collision  between  one  of  them  and  a  third  ship,  C,  C.  can 
proceed  in  Admiralty  against  either  A.  or  B.,  or  she  can  pro- 
ceed against  both  of  them.  It  seems  that  she  can  recover  the 
whole  of  her  loss  against  either  of  them  (s).  If  C.  is  in  tow 
of  A.  or  B.  the  case  is  different;  for  the  ship  in  tow  is 
genercdly  responsible  for  the  fault  of  her  tug  (a). 

to  the  duty  of  those  in  charge  of  (z)  In  The  Milan,  Lush.  388,  the 

sunken  ships,  iytfray  pp.  86  srq,  owners  of  oargo  on  board  one  of 

t  \  a  ^x.  ^   «— «  ^/.^i^,...^  ;«   TA^  *^o  ships,  both  of  whioh  were  in 

(x)  Such  a  case  oocuired  m  :Z7^  ^^^    nioVeied  only  half  their  loss 

Creadon,  5  Asp.  M.  C.  686,  which  .^       ^     other    ship.      In    Tfu, 

came  before  the  Court  on  limitation  ^^^.^^^  ^^  p  j^  ^g"    P'  ^  ^^  ^^ 

of  liability.  1^  ^.g  ^^^  ^^  j^^  ^p^    '^j^  ^ 

(y)  The  Hibemia,  4    Jur.   N.   S.       the  liability  of  joint  wrongdoers  at 
1244  ;  The  Staters,  1  P.  D.  117 ;  2%«      law,  see  p.  93. 
Moxeijy  Abbot,  73.  («)  See  below,  Ch.  VIII. 


DAMAGE  ^ylTHOUT  COLLISION.  27 

Where  by  the  negligent  navigation  of  one  ship  a  collision  Damage,  but 
occurs  between  two  others,  or  another  ship  is  damaged,  either  ^^  ^ 
by  collision  or  in  any  other  way,  the  owners  of  the  ship  in 
fault  are  liable  at  law,  and  the  ship,  it  seems,  is  liable  in 
Admiralty  (b).  Thus,  a  steamship  that  sank  another  craft  by 
the  swell  raised  by  her  excessive  speed  was  held  liable  (c). 
Where,  in  order  to  avoid  a  collision  with  A.,  made  imminent 
by  A/s  fault,  a  tug,  B.,  was  compelled  to  cast  off  her  tow,  C, 
and  C.  went  ashore,  it  was  held  that  C.  could  recover  against 
A.  ((/).  In  order  to  avoid  A.  lying  ashore  in  a  fairway  with- 
out a  light,  B.  was  obliged  to  put  herself  ashore ;  it  was  held 
that  B.  could  recover  against  A.  (e).  The  value  of  an  anchor 
and  chain  slipped  to  avoid  collision,  made  imminent  by  the 
other  sbip's  fault,  has  been  recovered  in  an  Admiralty  action 
in  rem  (/)  and  at  law  {g). 

In    T/ie  Beaton  (A)   two   steamships  were  proceeding  on  Alteration  of 
parallel  courses,  one  on  the  quarter  of  the  other  and  over-  ^^^^J^t^f*' 
taking  her.     The  stemmost  ship  altered  her  course,  when  collisioD. 
three  miles  off  the  ship  ahead,   so  as  to  make  her  course 
converge  with  that  of  the  other  and  bring  about  risk  of 
collision.     After  this  she  never  altered  her  course,  and  struck 
the  ship  ahead.   The  leading  ship  appears  either  to  have  done 
nothing  until  she  was  struck,  or  to  have  taken  a  course  which 
was  clearly  wrong.     The  overtaking  ship  was  held  solely  in 
fault  (i). 

In  common  law  actions  juries  have  sometimes  been  per-  whether 
mitted  to  take  a  so-called  "  equitable  "  view  of  the  circum-  ^^^^^^ 
stances  of  the  case ;  and,  where  there  have  been  faults  on  both  is  to  be  taken 
sides,  to  award  a  smaller  sum  for  damages  than  they  would  iS*^^!a^g 
have  awarded  had  there  been  no  fault  on  the  part  of  the  images. 


(semble)  :    The  Mount  Hope,  84  Fed. 
Bep.  910. 

g)  Mty'oribanks  t.    Boyd,   Times, 


{b)  The  WheaUheaf,  13  L.  T.  612 
The  Industrie,  L.  R.  3  A.  &  E.  303 
The  Energy,  L.  B.  3  A.  &  E.  48 

The  Sisters,  1  P.  D.  117  ;  Zuxfordv,  11th  Dec.  1823  (The  Almora's  cable 

Large,  o  G.  &  P.  421 ;  The  Ntobe,  13  fouled    The  AatelVs    when    getting 

P.  D.  55  (the  action  appears  to  have  under    way  in   the   Hooghly,  and 

been  in  rem).  The  Astell  slipped). 

[c)  The  Batavier,  9  Moo.  P.  0.  286;  (A)  9  P.  D.  I. 

Luxford  v.  Large,  i*bi  supra.  (i)  Qu.  whether  in  this  case  the 

{d)  The  Wheatsheafy  ubi  supra.  leading  ship  was  not  alao  in  fault. 

(e)  The  Industrie,  ubi  supra.  It  would  seem  that,  with  ordinary 

(/)  The  Fort    Victoria,   (1902)  P.  care,   she   could   have  avoided  the 

25;  Johannsen  v.  The  Elvina,  4  Fed.  consequences  of  the  defendants*  negli- 

Kep.  573.     So  of  a  tow  cut  adrift  gence.    See  supra,  pp.  16  seq. 
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plaintiff.    These  cases  (k)  oannot  be  treated  as  authorities  for 
the  proposition  that  negligence  of  the  plaintiff  which  did  not 
either  whoUj  or  in  part  cause  the  loss  is  material  upon  the 
question  of  damages.     It  is  whollj  immaterial,  and  the  rule 
is  so  stated  by  Pollock,  C.  B.,  in  Greenland  v.  Chaplin  (/). 
What  can  be        Gloselj  Connected  with  the  question,  whether  a  specific  act 
damages.  ^     ^^  negligence  caused  the  loss,  is  the  question  whether  a 
particular  item  of  loss  can  be  recovered  as  damages  caused  by 
the  negligent  act.  The  same  principle  applies  in  either  case — 
that  the  wrongdoer  is  liable  for  all  the  reasonable  consequences 
of  his  negligence.     The  cases  connected  with  the  question  as 
to  the  quantum  of  damages  will  be  considered  in  Chapter  Y. 
below. 
Wilful  injuij       Where,  as  has  sometimes  happened,  one  ship  is  wilfully  and 
to  a  ship.        maliciously  (m)  driven  against  another,  the  wrongdoer  would 
probably  be  held  liable  for  the  entire  loss,  notwithstanding 
negligence  in  the  other  ship  in  not  avoiding  the  collision. 
Proof  of  To  enable  the  plaintiff  in  a  collision  action  to  recover 

neg  genoe.  damages,  he  must  prove  afiirmatively  that  his  loss  was  caused 
by  the  negligence  of  the  defendant  or  of  some  person  for 
whose  acts  he  is  liable.  The  general  rule  was  thus  stated  by 
Lord  Wensleydale  (w) :  "  The  party  seeking  to  recover  com- 
pensation for  damage  must  make  out  that  the  party  against 
whom  he  complains  was  in  the  wrong.  The  burden  of  proof 
is  clearly  upon  him,  and  he  must  show  that  the  loss  is  to  be 
attributed  to  the  negligence  of  the  opposite  party.  If  at  the 
end  he  leaves  the  case  in  even  scales,  and  does  not  satisfy  the 
Court  that  it  was  occasioned  by  the  negligence  or  default  of 
the  other  party,  he  cannot  succeed."  So  in  the  case  then 
before  the  Court,  it  being  proved  that  the  plaintiff  ship  had 
no  light,  the  inference  was  that,  but  for  the  absence  of  the 

(*)  Baitin  v.  MiicheH,  9  Car.  &  P.       aee  L.  R.  1  A.  &  E.  64  ;    7%$  Ida, 

N.  R.  336;    3  Mao.  &  G.  69.    The  Rep.  671  ;    Gajfuer  Y.%nott,  116 

latter  report  does  not   ag^ee  -with  Yea.  Rep.  486. 
the  former  as  to  the  reaBons  giTen 

by  the  jury  for  their  verdict.     See  (")  S«®  Morgan  ▼.  Sim,  The  London, 

some  remarks  of  Sir  J.  Patteson  on  H  Moo.  P.  C.  307.  312.    See  Barrii 

this    case  in    Ncihmlands    Steamboat  ▼•  Anderson,  U  C.  B.  N.  S.  499,  for 

Co.  V.  Sff/les,  9   Moo.  P.   C.   286,  »  case    vhere   the   plaintiff   failed 

297.  through  absence  of  snch  proof;  and 

(0  6  Ex.  243.  op-  ^akelin  ▼.  X.  ^  8.  W.  Mail.  Co,, 

{m)  For  an  instance  of  such  a  case,  ^2  App.  Cas.  41. 
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light,  the  collision  probabl j  would  not  have  oooorred,  and  the 
plaintiff  failed  to  recover  (o). 

The  plaintiff  must  therefore  make  out  at  least  B,prim&  facie  Baiden  of 
case.    The  burden  of  proof  Ues  on  him  so  far  {p).    But  it  }^^^^^^!^ 
does  not  follow  that  it  lies  on  him  throughout  the  whole  case,  genoe. 
Having  made  out  a  pntnd  facie  case  of  negligence  on  the 
part  of  the  defendant,  the  burden  of  proof  is  shifted,  and 
the   defendant   will   be  liable   imless  he  proves   that   his 
negligence  in  no  way  contributed  to  the  lo8s(^).     "Where 
certain  inferences  of  fact  have  been  established  bj  numerous 
cases,  thej  become  to  a  great  extent  very  nearly  of  the  same 
authority  as  if  they  were  propositions  of  law"  (r).     This  is  Collision  with 
notably  the  case  in  collision  actions.     In  the  common  case  of      ^*  ^^ 
a  collision  between  a  ship  under  way  and  another  at  anchor 
in  a  proper  place,  and  (if  at  night)  with  her  light  burning, 
the  burden  {s)  is  upon  the  other  ship  to  show  that  she  was 
not  in  fault  {t).    When  a  steamship  runs  down  a  vessel  at 
her  moorings  in  broad  daylight,  that  fact  is  by  itself  primd 
facie  evidence  of  fault  (t/).    A  ship  was,  in  America,  held 
in  fault  for  unnecessarily  running  into  an  anchorage  ground 
in  a  gale  of  wind  and  damaging  a  ship  at  anchor,  although 
the  latter  had  no  riding  light  {x).     And  the  rule  seems  to  be 
the  same  in  the  case  of  a  ship  ashore  (^),  a  fishing  boat  fast 
to  her  nets  (2),  a  ship  in  stays  hove  to  (a),  lying  dead  in  the 

(o)  In  The  Fenham,  L.  B.  3  P.  C.  («)  See  The  Indus,  12  P.  D.  46,  aa 

212,  a    mmilar  presumption  arose.  to  how  this   burden    may  be  dis- 

Bee  the  remarks  of  Lord  Blackburn  charged. 

on  this  case,  Cayzer  v.   Catron  Co,^  {t)  The  Bothnia,  Lush,   52  ;    The 

9  App.  Cas  873,  882.  Telegraphy  Valentine  y.  Clough,  1  Sp. 

(p)  The  Bolina,  3  Not.  of  Cas.  208,  427  ;  The  Otter,  L.  R.  4  A.  &  E.  203 ; 

210;    The   Carron,    1   Sp.   91;    The  The  Annot  LyU,  11  P.  D.  114;  The 

London,    11   Moo.   P.   C.   307;    The  HenH  IF.,  13  Quebec  L.  R.  379; 

Marpeeia,    L.    B.    4    P.    G.    212 ;  The   Beaver,    2    Bened.    118  ;     The 

The  Benmore,  L.  B.  4  A.  &  E.  132  ;  BaUie,   2   Bened.   452 ;    The  D,   S. 

The  Abraham,  28   L.  T.  775 ;    The  Miller,    76    Fed.    Rep.    877 ;     7%e 

Albert  Edtcard,  44  L.  J.  Ad.  49.  Meanatchy,  (1897)  A.  0.  351.     And 

(q)  The  Ligo,  2  Hag.  Ad.  356,  360 ;  see  infra,  pp.  36,  37. 

The  Sisters,  1  P.  D.  H7  ;  The  City  of  (u)  Per  Lord  Watson,  The  City  of 

Antwerp,  and  The  Friedrich,  L.  B.  2  Peking,   14  App.  Cas.  40,  43.     Cp. 

P.  C.  25  ;  Cayzer  v.  Carron  Co,  {The  ,  The   Iftdus,    supra  ;     The    Merchant 

Margaret),  9    App.   Cas.   873.    See  Prinee,  (1892)  P.  179. 

Daniel    y.    Metropolitan    Bail.    Co.,  (x)  The  Drew,  35  Fed.  Rep.  789. 

L.  B.  3  C.  P.  216;  ibid,  591,  as  to  {y)  The  F.  f  P.  M,  (No.  1),   45 

what  is  sufficient  evidence  of  negli-  Fed.  Bep.  703. 

genoe;  S.  C.  ibid,  5  H.  L.  45.  (z)  The   Columbus,    1    Pritoh.  Ad. 

(r)  Per  Mellish,   L.  J.,   L.  B.    9  Dig.  ed.  1887,  239 ;   The  Two  Sisters, 

Ch.  713  (as  to  proof  of  damage  in  ibid,2iS;  The  Bottle  Imp,  2SL,T,2SQ. 

aotions  to  restrain  nuisances).  (a)  I%e  Eleanor  and  The  Alma,  2 
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water  (i),  or  otherwise  not  under  command,  and,  without 
negligence  on  her  own  part,  unable  to  keep  out  of  the  way. 
It  has  been  pointed  out  in  America  by  the  Supreme  Court 
that  a  ship  in  tow  in  collision  with  another  tow  is  in  a  wholly 
diflFerent  position,  as  regards  the  burden  of  proof  of  negli- 
gence in  one  or  both  tugs,  from  that  of  a  ship  at  anchor  suing 
another  under  way  (c). 

The  general  rule  that  a  vessel  under  way  is  pfnmd  facie  in 
fault  for  a  collision  with  a  ship  at  anchor  applies,  although 
the  latter  is  brought  up  in  an  improper  place,  or  has  no 
riding  light,  provided  the  former  could  with  ordinary  care 
have  avoided  her.  "It  is  the  bounden  duty  of  a  vessel 
under  way,  whether  the  vessel  at  anchor  be  properly  or 
improperly  anchored,  to  avoid,  if  it  be  possible  with  safety  to 
herself,  any  collision  whatever "  (rf).  Even  if  a  ship  is 
brought  up  in  the  fairway  of  a  river,  if  the  other  could  with 
ordinary  care  have  avoided  her,  the  latter  will  be  held  solely 
to  blame  {e). 

In  The  Indus  (/)  a  steamship  ran  into  a  lightship,  and  it 
was  suggested  on  behalf  of  the  steamship  that  her  steam 
steering-gear  failed  to  act  -and  that  the  collision  was  an 
inevitable  accident.  In  the  absence  of  any  evidence  that 
this  was  so,  it  was  held  that  the  primd  facie  evidence  of 
negligence  against  the  steamship  had  not  been  displaced, 
and  she  was  held  alone  in  fault. 

A  ship  that  obstinately  refuses  to  move  from  an  anchor- 
age where  she  necessarily  endangers  other  craft  will  be  held 
in  fault  for  a  collision  that  follows  (g). 

Mar.  Law  Cas.  O.  S.  240.     But  see  (e)  Mayor,  ^e.  of  CoUheaterr,  Brooke, 

The  London,  6  Not.  of  Gas.  29;  TJie  7Q.B.339.  But  ^is^Daliony,  Denton, 

Rosalie,  6  P.  D.  246,  in  both  of  which  1  C.  B.  N.  8.  672.      As  to  the  right 

cases  the  ships  hove  to  were  held  to  to  bring  np  in  a  fairway,  see  Anon, 

be  in  fault.  Case,  1  Camp.  51 R,  note.     l%e  Clara, 

{b)  The  James  T,  Boston,  27  Fed.  12  Otto,   200,  and    United  States  y. 

Bep.  464.    A  tug  lying  in  the  track  8t.  Louis^  ^e.  Transportation  Co.,  184 

of  a  ferry-boat,  that  refused  to  move  IT.  S.  247,  show  that  if  a  ship  brings 

when   whistled   to  do  so,  was,   in  up  in  a  place  where  others  cannot 

America,  held  in  fault ;  The  Roslyn,  with  ordinary  care  avoid  her,  she 

22  Fed.  Hep.  687.  "wiU  be  held  alone  in  fault.    As  to 

(c)  The  L.  P.  Dayton,  13  Day.  337.  obbtruotion  of  highways  on  land,  see 

(rf)  Per  Dr.    Lushington    in    The  Sarris   v.   Mobbs,   3    Ex.    D.    268; 

Batavier,  2  W.  Rob.  407;   Hay  v.  Wilkinsv,  Day,  12  Q.  B.  D.  110. 

Le  Ifevej  2  Shaw's  Scotch  App.  Cas.  ,  ^^.  , «  p  -n    .  ^ 

395  ;  The  Marcia  Tribou,  2  Sprague,  ^^^  ^^  ^'  ^'  *^- 

17.    And  see  infra,  pp.  166  seq,  (/j  The  Caehapool,  infira,  p.  220. 
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A  vessel's  steam  steering  gear  jammed,  and,  in  broad  Howtodls- 
daylight,  she  ran  into   a  ship  at  anchor.      There  was  no  bi^eno/ 
proof  as  to  why  it  jammed ;  and  there  was  hand  gear,  which  ?«»*• 
was  not  used.     It  was  proved  that  the  owners  had  been 
careful  to  provide  good  steering  gear.     Butt,  J.,  held  that 
the  defendants,  the  owners,  had  discharged  the  burden,  which 
was  upon  them,  of  proving  that  the  collision  was  inevitable. 
This  decision  was  reversed  upon  appeal.     Fry,  L.  J.,  saying 
that  to  sustain  the  defence  of  inevitable  accident,  the  defen- 
dants must  **  either  show  what  was  the  cause  of  the  accident, 
and  show  that  the  result  of  that  cause  was  inevitable ;  or  they 
must  show  all  the  possible  causes,  one  or  other  of  which 
produced  the  effect,  and  must  further  show  with  regard  to 
every  one  of  those  possible  causes  that  the  result  could  not 
have  been  avoided  "  (A). 

In  common  law  actions  for  negligence,  there  has  of  late  Proof  of 
been  much  discussion  whether  it  is  necessary  for  a  plaintiff  to  Soxitri^utory 
give  evidence  of  absence  of  contributory  negligence  (i).     And  negligenoe  m 
in  an  ordinary  "  day "  collision  between  a  ship  under  way 
and  a  ship  at  anchor,  it  would  seem  that  the  fact  of  the 
collision  raises  a   presumption   of  negligence   in   the    ship 
under  way,  which,  unless  rebutted  by  proof  of  negligence  in 
the  ship  at  anchor,  must  result  in  a  judgment  for  full 
damages.      The  matter  is  not,  however,  free  from  doubt,  for 
even  in  such  a  case  it  has  been  said  in  American  cases  that 
evidence  of  absence  of  negligence  in  the  plaintiff  is  necessary 
to  enable  him  to  recover  (k).     When  the  point  arises  for  final 
decision  it  will  probably  be  found  that  the  opinion  of  Kay, 
L.  J.,  in  Smith  v.  South  Eastern  Rail.  Co.  (/)  is  correct,  and 
that,  in  order  to  raise  a  presumption  of  negligence  in  the 

(A)  The  Merchant  FrincCy  (1892)  P.  Parsons  on  Ship.  I.  629,  is  to  the 

179, 189;  andsee  TiW/n^if^,  12P.D.  same  effect.     Gf.  The  Michigan,  62 

46,  as  to  diflchargiog  the  burden  of  Fed.  Rep.  501 ;    The  Mockaway,   19 

proof.  Fed.  Rep.  449   (a  fog  case);    The 

(i)  See  Smith  Y.  South  Eastern  Rail.  Florence  P.  Hall,  14  Fed.  Rep.  408, 

Cb.,  (1896)  1  Q.  S.  178  ;   Wakelin  v.  <<the  burden   is  on  the  libelant  to 

London  and  South  Western  Rail.  Co.,  prove  his  light  was   burning   and 

t^Mf.  189,  note ;  Lublin,  Wicklow  and  could  be  seen";    Middlesex  Quarry 

JFexford  Rail,  Co.  v.  Slattery,  3  App.  Co.  v.  The  Albert  Mason,  2  Fed.  Rep. 

Cas.  1165.  821.     The  R.  R.  Kirkland,  48  Fed. 

(k)  In  The  Clara,  12  Otto,  200,  it  Rep.  760,  seems  opposed  to  this, 

was  said  that  **  the  plaintiff,  in  order  (0  (1896),  1  Q.  B.  178,  189.    The 

to  recover  entil«  damages,  must  prove  cases  as  to  iJie  defence  of  compulsory 

both  care  on  his  part  and  want  of  it  pUotage,  infra^  p.  223,  are  to  tho 

on  the  part  of  the  defendant '' ;  and  same  effect. 
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defendant,  it  is  not  necessary  for  the  plaintiff,  in  the  first 
instance,  to  prove  absence  of  negligence  on  his  own  part.  In 
Admiralty  actions,  owing  to  the  procedure  by  way  of 
preliminary  act,  and  the  form  of  pleadings  in  common  use, 
the  question  seldom  arises. 

The  rule  that  the  mere  fact  of  a  daylight  collision  between 
a  craft  under  way  and  another  at  anchor  is  pHmd  facie 
evidence  of  negligence  in  the  latter,  is  not  without  exceptions. 
A  derrick  or  wreck-raising  craft  moored  in  a  strong  and 
narrow  tideway  over  or  alongside  a  wreck,  although  not  in 
an  improper  position  or  unlawfully  obstructing  the  fairway, 
nevertheless  presents  such  an  obstruction  to  other  vessels  that 
it  would  not  be  reasonable  to  presume  that  the  latter  are 
negligent  merely  because  they  foul  the  former.  The  difficul- 
ties of  the  craft  under  way  are  still  greater,  if  they  are  sailing 
vessels  and  the  weather  is  boisterous,  or  if  they  are  tugs  with 
a  heavy  train  of  barges  in  tow,  and  the  obstruction  is  come 
upon  suddenly  and  unexpectedly  {m).  In  such  cases  the 
ship  at  anchor  may  reasonably  be  required  to  do  what  she 
can  to  assist  the  other  to  clear  her,  either  by  sheering  with 
her  helm,  paying  out  chain,  or  in  any  other  way  possible ; 
and  it  might  be  held  to  be  negligence  on  her  part  not  to  do 
so  (»). 

Where  the  anchored  vessel  is  lying  in  a  fairway  or 
frequented  waters,  out  of  ordinary  anchorage  ground,  and 
the  collision  is  at  night  or  in  a  fog,  and  the  questions  whether 
she  was  in  a  proper  place  and  exhibited  proper  lights,  or 
sounded  proper  fog  signals,  and  maintained  a  watch,  are 
raised  by  the  pleadings,  the  burden  would  seem  to  be  on  her 
to  prove  that  she  was  not  in  fault  in  any  of  these  matters  (o). 

In  New  York  harbour,  a  ship  was  lying  at  a  wharf  with 
her  bowsprit  projecting  into  a  slip,  contrary  to  the  harbour 
rules,  and  a  ferry  boat  entering  the  slip  struck  the  bowsprit, 
it  was  held  that  both  were  in  fault,  the  one  for  being  moored 


(m)  In   American   cases   of    this  Fed.  Rep.  460. 

The  Chauncey  M,   Depe^,    69    Fed.  R^-216;  and  cases  m/r«,  p.  166. 
Bep.  791.    Gf.  The  J.  R,  P.  Moore^  (o)  This  opinion  has  been  expressed 

45  Fed.  Rep.  267;   The  St-idgeport,  in  American  cases ;  The  Amumia,  67 

36  Fed.  Rep.  169 ;    The  Passaic,  76  Fed.  Rep.  363. 
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in  an  improper  position,  the  other  for  not  keeping  clear  of 
her  (p).  And  bo  where  the  moored  ship  at  night  had  not 
stowed  her  boom,  which  was  left  outboard  over  the  rail  (q). 

So  where  the  loss  is  not  immediate,  and  other  possible 
causes  intervene  (as  where  the  vessel  is  lying  in  driving  ice), 
the  burden  of  proof  may  be  on  the  ship  at  anchor  to  show 
that  the  loss  was  caused  by  the  collision  (r). 

The  May  Qneen  («),  a  barquentine  running  into  Newhaven 
in  a  S.  E.  gale,  let  go  her  anchor  when  about  150  yards  ofP  a 
ketch  at  anchor.  There  was  a  spring  flood  tide  running  and 
the  gale  was  right  into  the  harbour.  The  port  cable  parted, 
and  before  the  starboard  anchor,  which  was  let  go,  brought 
her  up,  the  barquentine  fouled  the  ketch.  It  was  held  to  be 
an  inevitable  accident,  due,  either  to  a  latent  defect  in  the 
cable,  or  to  stress  of  weather.  No  latent  defect  was  visible 
in  the  broken  link  of  the  chain,  which  was  produced  in  Court; 
and  the  chain  was  sufficient  in  point  of  size. 

Where  two  ships  are  approaching  each  other  so  as  to  Where  one 
involve  risk  of  collision,  the  law(^)  usually  requires  one  of  ^^-"gj^^^ 
them  to  keep  out  of  the  way  and  the  other  to  keep  her  course,  keep  out  of 
If  a  collision  occurs  between  two  such  ships,  there  is,  it  is     ®  ^*^* 
submitted,  no  presumption  that  the  ship  required  to  keep  out 
of  the  way  is  in  fault  (m)  ;  for  the  duty  of  the  other  ship  to 
keep  her  course  is  no  less  stringent  than  that  of  the  former 
ship,  and  until  she  proves  that  she  did  keep  her  course  the 
fact  of  the  collision  is  no  evidence  of  negligence  in  the  ship 
required  to  keep  out  of  the  way.     But  upon  such  proof  being 
given,  a  presumption  of  fault  in  the  ship  required  to  keep  out 
of  the  way  arises,  and  unless  she  proves  circumstances  rebut- 
ting this  presumption  she  will  be  held  in  fault  without  proof 
of  any  specific  act  of  negligence  on  her  part  {x). 

(p)  The  Fort  Lee^   31   Fed.  Rep.  («)  See/^w-Westbury,  C,  7%/?  C«Vy 

670;    The  Margaret  J.   Sanford,  30  of  Antwerp,  L.  R.  2  P.  C.  25  ;  infra, 

Fed.  Rep.  714;  37  Fed.  Rep.  148.  p.  403;  T?^  Florence  P,  Hall,  14  Fed. 

Dist.  DalUm  y.  Benton,  1  C.  H.  N.  S.  Kep.  408. 

672  (tiinber  projectiiig  from  a  wharf  (x)  See  the   following'   American 

oyer  the  river  bed).  caaee :  The  Carroll,  8  WaU.  302,  304 ; 

(q)  The   Indutirie,   27   Fed.   Rep.  The  Scotia,  14  WaU.  170,  181  ;  New 

767.  York,  fc.  Mail,  Co.  v.  Mumball,  21 

(r)  The  Maryland,   14  Fed.  Rep.  How.   372,    385.      In    some    caaes, 

367.  however,  the  burden  has  been  thrown 


[«}  Ad.  IMv.  1  May,  1900.  in  the  first  instance  upon  the  steam- 

\t)  See  Arts.  17, 9eq,,  infra,  p.  383.      ship  to  prove  that  the  sailing  ship 
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Though  in  clear  weather  und  under  ordinaiy  circunLBtances 
the  presumption  is  that  a  steamship  is  ahle  to  keep  out  of  the 
way  of  a  sailing  ship,  it  may  happen  that  by  no  fault  of  her 
own  she  is  not  able  to  do  so.  In  such  a  case  no  presumption 
of  negligence  on  the  part  of  the  steamship  will  arise.  In  a 
fog,  for  example,  a  sailing  ship  has  no  right  to  rely  upon  an 
approaching  steamship,  which  she  cannot  see,  being  able  to 
keep  out  of  her  way.  It  is  the  duty  of  the  sailing  ship, 
under  such  circumstances,  to  be  in  readiness  to  act  herself ; 
and,  if  she  simply  stands  on  her  course  and  does  nothing 
until  the  collision  occurs,  she  may  be  held  in  fault  (y). 

AVbere  a  sailing  ship  was  lost  with  all  hands  in  a  ooUision 
with  a  steamship,  the  latter  was  held  in  fault  upon  the  facts 
stated  in  her  own  pleadings,  and  upon  evidence  from  a  third 
ship  that  her  lights  were  burning  some  time  before  the 
colKsion  (a). 
Whether  not  The  question  often  arises  whether  credible  evidence  from 
hornraiaes^a"  P^opl©  on  board  a  ship.  A.,  that  they  were  listening  but 

presuinption    heard  no  foff-hom  or  whistle  from  ship  B.,  which  was  in  fact 
of  neg^ligence.  ,  ,  , 

in  the  neighbourhood  of  A.  for  some  minutes,  and  subse- 
quently came  into  collision  with  her,  amoimts  to  proof  that 
no  horn  or  whistle  was  sounded  on  board  B.  Such  evidence 
frequently  has  to  be  weighed  against  equally  credible  evidence 
from  B.,  that  the  horn  or  whistle  was  properly  sounded  on 
board  B.  The  atmospheric  conditions  under  which  sounds 
are  readily  transmitted  are  peculiar;  the  attention  of  scientific 
men  has  been  directed  to  the  subject  only  in  recent  years, 
and  the  subject  is  at  present  imperfectly  xmderstood(a).    The 

altered  her  course:    The  Seneca,  47  Rep.   245.      Some  of    the   foreign 

Fed.  Rep.  87 ;    The  J.  I),  Peters,  42  oodes    adopt  highly   artificial   pre- 

Fed.  Rep.  269 ;  The  Gypsum  Prince,  sumptioDS  as  to  which  ship  is  in 

67  Fed.  Rep.  612 ;  per  Brown,  J.,  fault. 

The  City  of  Truro,  35  Fed.  Rep.  317:  (y)  See  The  Zadok,  9  P.  D.  114, 

I*  Where,  upon  the  whole  case,  there  118. 

is  no  decisive  evidence  of  fault  on  the  {z)   The  Aleppo,  35  L.  J.  Ad.  9. 

part  of  the  sailing  vessel,  the  steamer  (n)  Professor   TyndaU  arrived  at 

must  answer  for  the  coUision,  where  the    following    conclusions,     based 

no  circumstances  appear  to  show  that  upon  elaborate  experiments  at  sea 

the  accident  was  inevitable.*'      Cf.  and  on  shore  in  the  neighbourhood 

The  Pennlaml,    23  Fed.  Rep.   651  ;  of  the  f og-sjrren  at  the  South  Fore- 

The  Badger  State,  8  Fed.  Rep.  626;  land  :— (1)  that  the  condition  most 

Farr  v.    The  Farnley,   1  Fed.  Rep.  unfavourable  for  the  transmission  of 

631.    The  case  is  the  same  as  between  sound  is  '<  water  in  a  vaporous  form 

a  free  and   a   close-hauled   sailing  mingled  with  the  air,  so  as  to  render 

ship.     The  Erastus  Wiman,  20  Fed.  it  turbid  and  flocculent.  ThisaoouBtic 
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Courts  are.  therefore  imwilliBg  to  infer,  negligence  from  the 
fact  that  a  fog-signal,  which  is  proyed  to  have  heen  sounded 
in  the  yicinitj,  was  not  heard.  It  has  recently  heen  held 
that  in  such  a  case  the  evidence  from  hoth  ships  maj  he  true, 
and  that  whilst,  on  the  one  hand,  the  evidence  of  A.  will  not 
necessarily  prove  that  proper  signals  were  not  made  by  B., 
the  evidence  from  B.  will  not  prove  that  those  on  hoard  A. 
were  negligent  in  not  hearing  them  (b).  ^^  The  vagaries  of 
sound  in  a  fog,"  it  has  been  said  by  nautical  men  of  expe- 
rience, '^  are  of  a  most  astonishing  character."  It  has  been 
noticed  also  in  more  than  one  case  that  one  ship's  horn  or 
whistle  may  drown  that  of  the  other  ship,  where  the  blasts 
are  simultaneous. 

A  ship  is  not  one  of  those  things  dangerous  in  themselves,  BefeotiYeahip 
which  entail  upon  their  owners  the  responsibility  of  insuring  Bhi^^w^ot 
safety  (c).     But  the  law  casts  upon  the  shipowner  the  duty  of  '^^'^^^^^x- 
using  reasonable  care  to  insure  that  his  ship,  when  she  sails 
and  while  she  is  under  way,  is  in  a  condition  in  which  she 
may  be  navigated  with  safety  to  other  ships.   If  she  damages 
another  ship  in  consequence  of  the  giving  way  or  inefficiency 
of  her  gear  or  equipment,  a  primd  facie  case  of  negligence 
arises.     The  presumption  of  negligence  may,  however,  be 
rebutted  by  showing  that  the  defect  was  latent,  that  reason- 
able care  was  in  fact  used  to  put  and  keep  her  in  good 

turbidity  often    oocnrs   in  days  of  in  The  Koning  Willem  L,  (1903)  P. 

Buipriaing    optical     transparency."  114,   121,  it  is  stated  that  **  apart 

(2)  *'  The  air  associated  with  fog  is  from  the  wind,  large  areas  of  silence 

as  a  general  rule  highly  homogeneous  have  been  found  in  different  direo- 

and  favourable  to  the  transmission  tions,  and  at  different  distances  from 

of  sound.*'      (3)   Rain,  hail,  snow,  the  origin  of  the  sound,  even  in  clear 

fog,  haye  no  sensible  power  to  ob-  weather.** 

CTidraoe   before   the  oonumttee  on      ^  p'^^g     r^^   ^^^  ^  AmeriSi 

1^^^  Z^nnr^^rt^l      Senate-  D.  C.  Ch^,  46  Fed.  Kep. 

i.  W  £or  •onnd.    He  also  states-a  ^"i^''  "  ^^-  ^^-  *"' 
fact  often  doubted  in  Court — that  he  {e)  Irifra^  p.  67.    As  to  unwieldy 

can   teU    within    two    degrees    the  rafts    of    ezcessive    size,    see    The 

direction  from  which  a  fog  signal  at  Niagara^  44  Fed.  Rep.  775 ;  or  tows 

aea  comes.     In  the  Channel  PUot,  of  excessiye  leng^,  The  Mount  Hope^ 

9th  ed.  Art.  18,  cited  by  Bucknill,  J.,  and  oases  infra^  p.  168. 

d2 
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condition,  or  that  the  giving  way  of  the  gear  was  due  to 
stress  of  weather  or  other  xmayoidable  cause  (d). 

In  these  oases  the  principle  of  ScoU  y.  London  and  St. 
Katherine*8  Dock  Co.  (e)  applies.  It  was  there  held  that 
"  where  the  thing"  (goods  suspended  over  the  pavement,  which 
fell  and  injured  the  plaintifE)  "is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  wemt  of  care."  In 
Moffatt  V.  Bateman  (/),  it  was  held  that  the  principle  of  Scott 
v.  London  and  St.  Kath^rine^s  Dock  Co.  did  not  enable  a 
person,  who  was  injured  by  being  thrown  out  of  a  vehicle,  to 
recover  damages  veithout  aflSrmative  proof  of  negligence  on 
the  part  of  the  defendant.  "  There  is  nothing  more  usual 
than  for  accidents  to  happen  in  driving  without  any  want  of 
care  or  skill  on  the  part  of  the  driver " ;  and  therefore  no 
primd  facie  presumption  of  negKgence  having  been  raised 
(this  was  the  opinion  of  the  Privy  CouncU),  it  was  held  that 
afl&rmative  evidence  of  negligence  was  necessary.  In  this 
case  the  kingbolt  of  the  carriage,  being  defective,  had  broken, 
whereupon  the  horses  bolted,  and  the  plaintiff  was  thrown 
out.  It  was  proved  that  the  carriage  was  examined  by  a 
blacksmith  every  three  months ;  and  that  the  defendant,  the 
owner,  had  not  himself  examined  it  before  starting  on  the 
day  of  the  accident.  It  was  held  that  there  was  no  negligence 
on  the  part  of  the  owner  in  this  respect. 
Act  oharged  It  is  not  enough  to  prove  that  the  other  ship  omitted  to  do 
n^ligent.  something  that  would  have  prevented  the  collision,  or  that  she 
did  something  without  which  the  collision  would  not  have 

(d)  See_p.  9,  above.  Bakery  (1891)  App.  Gas.  326,  336. 

(e)  3  H.  &  C.  696;  Byrne  v.  (/)  L.  R.  3  P.  C.  116;  Mansoni 
Boodle,  2  H.  &  C.  722  ;  33  L.  J.  v.  DougUu,  6  Q.  B.  D.  145,  is  a  very 
Ex.  13.  Of  the  ease  in  the  text  similar  case.  The  question  as  to 
"Willes,  J.,  said  (L.  R.  2  0.  P.  11) :  what  is  primd  facie  proof  of  negli- 
'*  There  the  defendants  had  in  their  gence  was  mu^  discussed  in  that 
possession,  and  under  their  control,  case  and  also  in  Kearney  v.  London^ 
something  which  was  dangerous  Brighton  and  South  Coast  Bail.  Co., 
unless  reasonable  precautions  were  L.  R.  6  Q.  B.  411;  ibid.  6  Q.  B. 
taken  to  prevent  injury  to  third  769 ;  39  L.  J.  Q.  B.  200  ;  ibid.  40 
persons."  It  would  seem  that  these  Q.  B.  286 ;  Daniel  v.  Metropolitan 
remarks  apply  to  the  owners  of  ships.  Bail.  Co.,  L.  R.  3  C.  P.  216;  ibid. 
Of.  per  Lord  Halsbnry,  0.,  Smith  v.  691  ;  ibid.  6  H.  L.  46. 
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occurred.  It  must  be  proved  that  the  omission  or  act  com- 
plained of  was  negligent  (g).  If  the  plaintiff  ship  has  herself 
infringed  the  regulations,  or  has  been  guilty  of  negligence 
which  might  have  contributed  to  the  collision,  the  burden  is 
on  her  to  show  that  the  collision  was  not  caused  entirely  by 
her  own  fault. 

When  one  ship  alleges  want  of  lights  or  of  a  proper  look-  Burden  of 
out,  or  insufiBcient  moorings,  or  any  such  negligence  on  board  ^Sml/L 
the  other  as  it  is  impossible  or  difficult  for  her  to  prove  by  theknowledge 
direct  evidence,  the  burden  is  on  the  latter,  as  it  is  peculiarly  charg^T^ 
in  her  power  to  prove  that  her  lights  were  sufficient,  or  that 
there  was  no  such  negligence  (h),     "  The  burden  of  proof 
should  under  all  circumstances  be  thrown  on  those  who  have 
a  peculiar  knowledge  of  the  subject  ajid  peculiar  means  of 
proving  it  which  do  not  belong  to  the  other  party  "  (t). 

Many  of  the  innumerable  acts  and  omissions  which  cause  Speoifio  acta 
collision  have  been  the  subject  of  decision  in  the  Courts  with  °'  Jaefirlig«a<»« 
reference  to  the  question  of  negligence.  Infringement  of  the 
collision  regulations,  carelessness,  want  of  look-out,  and  dis- 
regard of  the  ordinary  rules  of  seamanship,  are  amongst  the 
most  frequent  causes  of  collision.  Gases  illustrating  specific 
acts  of  negligence,  both  infringement  of  the  regulations  for 
preventing  collisions  at  sea,  and  neglect  of  the  ordinary  prac- 
tice of  seamen,  are  considered  in  Chapter  XIY. ;  the  cases  as 
to  "  the  ordinary  practice  of  seamen  "  being  collected  under 
Art.  29,  which  expressly  refers  to  the  necessity  of  observing 
that  practice. 

(y)  The  Thames,  2  Asp.  M.  C.  612.       13  L.  T.  413 ;  The  Conoho,  24  Fed. 
(A)  The  Swanland,  2  Sp.  107 ;  The      Eep.  758. 
John  Harley  and  The  WiUiam  Telly  (i)  The  StoarUand,  2  Sp.  107,  109. 
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Statutorj 
presumption 
of  fault  in 
case  of  in- 
fringement of 
the  regula- 
tions. 


67  &  58  Viot. 
c.  60,  8.  419 


History  of 
legislation 
upon  the 
subject  of 
infringement 
of  statutory 
rules  of 
navigation. 


It  has  been  alreadj  stated  that  under  oertain  drcumstances 
an  arbitraiy  rule  of  law  requires  the  Courts  to  hold  a  ship  in 
fault  for  a  collision,  although  no  negligence  on  her  part  con- 
tributing to  the  collision  is  proved.  And  it  will  be  seen  below 
that  this  rule  applies,  not  only  where  negligence  is  not  proved, 
but  where  it  did  not  exist,  and  where  those  in  charge  of  the 
ship  were,  as  regards  negligence,  absolutely  free  from  blame. 
The  circumstances  which  bring  this  stringent  enactment  into 
operation  are  as  follows : — ^First,  where,  on  the  part  of  the 
ship  sued,  there  has  been  an  infringement  of  any  of  the  col- 
lision regulations,  which  might  by  possibility  have  contributed 
to  the  collision  ;  and,  secondly,  where  the  ship  sued  did  not 
stand  by  to  assist  the  other  with  which  she  had  been  in 
collision. 

By  57  and  58  Vict.  c.  60,  s.  419  (4),  it  is  enacted  as 
follows : — 

"  Where,  in  a  case  of  coUision,  it  is  proved  to  the  Court  before  which 
the  case  is  tried  that  any  of  the  colHsion  regulations  have  been 
infringed,  the  ship  by  which  the  regulation  has  been  infringed  shaU  be 
deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  circumstances  of  the  case  made  departure  from  the  regulation 
necessary." 

To  understand  the  effect  of  this  enactment  it  will  be  neces- 
sary to  refer  to  previous  legislation  upon  the  subject.  By 
14  &  15  Vict.  c.  79,  s.  28,  and  afterwards  by  17  &  18  Vict, 
c.  104,  s.  298,  it  was  enacted,  in  efPect,  that  if  a  collision  was 
occasioned  by  the  non-observance  of  any  of  the  rules  as  to 
lights  or  navigation  contained  in  or  made  under  those  Acts, 
the  owner  of  the  ship  by  which  the  rule  was  infringed  should 
recover  no  damages  for  injury  to  his  ship,  unless  it  was  proved 
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that  the  departure  from  the  rule  was  necessary  (<i).  The 
effect  of  these  enactments  was  to  abrogate  the  rule  of  the 
Admiralty,  that  a  wrong-doing  vessel  shall  recover  half  her 
loss  if  the  other  ship  is  also  in  fault,  in  the  case  of  a  vessel 
which  had  imnecessarily  infringed  the  statutory  rules.  In 
each  case  the  question  had  to  be  tried  whether  the  infringe- 
ment was  negligence  contributing  to  the  collision.  In  Tuffy, 
Wamzan  {b)  and  other  cases  (c)  it  was  held,  upon  the  con- 
struction of  these  enactments,  that  though  the  plaintiff  had 
infringed  the  regulations,  and  by  his  negligence  had  brought 
the  ships  into  danger,  yet  if  the  defendant  could  by  reasonable 
care  have  avoided  the  collision,  the  plaintiff  could  recover. 
Where  one  ship.  A.,  was  in  fault  for  not  keeping  a  look-out,  and 
the  other,  B.,  was  in  fault  for  infringing  the  statutory  rule, 
it  was  held  that  A.  could  recover  half  her  loss,  and  that  B. 
could  recover  nothing  (d).  But  it  was  held  that  sect.  298  did 
not  prevent  the  owner  of  cargo  on  board  a  ship  infringing  the 
statutory  rule  from  recovering  half  his  loss  {e).  The  effect  of 
these  enactments,  so  far  as  they  abrogated  the  Admiralty  rule 
of  division  of  loss,  was  probably  not  apprehended  by  the 
legislature  (/). 

The  next  alteration  in  the  law  was  made  by  25  &  26  Yict. 
0.  t)3,  8.  29  (g).    The  effect  of  this  enactment  was  to  restore 


(a)  The  Bections  ran  as  follows :  ...  the  owner  of  the  ship  hj  which 

14  «  15  Viet.  c.  79,  s.  2S :  **  If  in  snch  rule  has  been  infringed  shall 

any  case  of  collision  between  two  or  not  be  entitled  to  recover  any  recom- 

more  yessels  it  ajppear  that  such  col-  pense  whateyer  for  anj  damage  sus- 

lifiion  was  occasioned  by  the  non-  tamed  by  snch  ship  in  such  collision, 

observance  of  either  of  the  foregoing  imless  it  is  shown  to  the  satisfaction 

rules  with  respect  to  the  passing  of  of  the  Court  that  the  circunuitances 

steamers,  or'*  (the  rules  as  to  ships*  of  the  case  made  a  departure  from 

lights  made  under  the  powers  of  the  the    rule    necessary."      Under    the 

Act)   .   .   .   **  the  owner  of  the  vessel  latter  Act,  TA^  JM/ta»a,  Sw.  20,  was 

by  which  any  such  rule  has  been  decided. 

infringed,   shall  not  be  entitled  to  {b)  2  C.  B.  N.  S.  740 ;  on  app.  5 

recover  any  recompense  whatever  for  C.  B.  N.  S.  673. 

any  damage  sustained  by  such  vessel  {c)  Morrison  v.  Getieral  Steam  Navi- 

in  suc^  collision,  unless  it  appears  to  gation  Co.^  8  Ex.  733 ;  The  Vivid,  10 

the  Court  before  which  the  case  is  Moo.  P.  C.  472 ;  The  Aliual,  1  Sp. 

tried  that  the  circumstances  of  the  96  ;    The  Telegraph,  ibid.  427.     See 

case  were  such  as  to  justify  a  de-  also  The  Juliana,  Sw.  20  ;  The  Fairy, 

parture  from  the  rule,"  &c.     The  1  Sp.  298;  The  Wansfell,  1  Sp.  271. 

subsequent  Act,  17  &  18  Vict.  o.  104,  [d)  The  Aurora,  Lush.  327. 

B.  298,  was  as  follows:   "  If  in  any  (<?)  The  Milan,  Lush.  388. 

case  of  collision  it  appears  to  the  (/)  The  Swanland,  2  Sp.  110. 

Court  before  which  the  case  is  tried  Q)  <'  If  in  any  case  of  collision  it 

that  such  collision  was  occasioned  by  appears  to  the  Court  before  which 

the  non-observance  of  any  rule,  &c.  the  case  is  tried  that  such  collision 
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the  Admiralty  rule  as  to  the  division  of  damages  "where  both 
ships  are  in  fault,  and  a  vessel  guilty  of  an  infringement  of 
the  statutory  regulations  was  enabled  to  recover  in  the 
Admiralty  Court  (as  she  could  previously  to  14  &  15  Vict. 
c.  79)  half  her  loss  against  a  defendant  vessel  "which  was  also 
in  fault.  The  question  whether  a  ship  which  had  infringed 
a  regulation  applicable  to  the  case  was  guilty  of  negligence 
contributing  to  the  collision  had  still  to  be  tried  in  eveiy 
case  (A). 

The  application  of  the  doctrine  in  Tuffy,  Warman  pre- 
vented the  above  statutes  from  having  the  effect  desired  by 
those  who  framed  them.  Attention  appears  to  have  been 
called  to  the  subject  by  the  decision  in  The  Fenham  (t) ;  and 
36  &  37  Vict.  c.  85,  s.  17,  which,  in  effect,  is  identical  with 
57  &  58  Vict.  c.  60,  s.  419  (4),  the  enactment  now  in  force, 
was  passed  in  consequence.  The  change  in  the  language  of 
this  enactment  was  made  with  the  followiug  objects : — ^First, 
to  take  away  the  ratio  decidendi m  Tuffy,  Warman;  secondly, 
to  render  it  unnecessary  to  have  resort  to  an  artificial  rule  as 
to  the  inference  to  be  drawn  from  evidence  {k) ;  thirdly,  to 
enable  the  Courts  to  adjudicate  upon  collision  cases  without 
the  necessity  of  determining  upon  conflicting  evidence  the 
question  of  fact,  (often  a  nice  one,)  whether  or  no  an  infringe- 
ment of  a  regulation,  applicable  to  the  case,  and  that  might 
by  possibility  have  contributed  to  the  collision,  did,  in  fact, 
contribute  to  the  collision  (/)  ;   and,  lastly,  to  increase  the 

was  occasioned  by  the  non-observ-  Khedwe,  6  App.  Cas.  876,  892 ;  and 

ance  of  any  regulation  made  by  or  perhaps  by  ^  Bougainville  and  The 

in  pursuance  of  this  Act,  the  ship  by  /.  C,  Stevenaon,  L.  B.  5  P.  C.  316 

which  such  regulation  has  been  in-  (1872,  1873). 

fringed  shall   be  deemed  to  be  in  (k)  As  in  The  Fenham^  L.  R.   3 

fault,  unless  it  is  shown  to  the  satis-  P.  G.  212.    These  two  reasons  for 

faction  of  the  Court  that  the  ciroum-  the  alteration  in  the  law  are  given 

stances  of  the  case  made  a  departure  by  Lord  Blackburn  in  The  Khedive, 

from    the    rule    necoHsary.'*      The  5  App.  Gas.  893. 

wording  of  this  section  seems  to  have  (/)  The  Fanny  Jf.  Carvitt^  13  App. 

been  sugf^ested  by  a  passage  in  the  Gas.  455,  note  ;  2  Asp.  M.  G.  565 ; 

judgment  of    Cockbum,   G.  J.,   in  in  Gourt  below,  ibid,  478 ;  L.  R.  4 

Tufy,  Warman,  uH  aupra,  A.  &  E.  417,  422;    cited  by  Lord 

(h)  UDder  this  Act  the  following  Blackburn  in  The  Khedive^  5  App. 

cases   were   decided :     The    Fenham,  Gas.   876,   893 ;    approved  and  lol- 

L.  R   3  P.  G.  212;  The  Bougainville,  lowed  by  the  Privy  GouncQ  in  The 

L.  R.  5  P.  G.  316  ;   The  Palestine,  13  Lapwing,    7    App.   Cas.    512  ;     The 

W.R.I  11;  The  Pennsylvania,  infra,  Hibemia,    2   Asp.   M.  G.  454;    The 

23  L.  T.  55.  Rondane,  9  Asp.  M.  G.  106  (a  steam- 

(t)  See  per  Lord  Blackburn  in  The  ship  held  in  fault  for  not  stopping 
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stringencj  of  the  regalatioiiB  (m).  The  statute,  therefore, 
imposes  on  a  vessel  that  has  infringed  a  regulation  which  is 
primd  facie  appKcable  to  the  case,  the  burden  of  proving,  not 
only  that  such  infringement  did  not,  but  that  it  could  not,  bj 
possibility,  have  contributed  to  the  collision  (n).  It  is  there- 
fore the  duty  of  the  Court  to  inquire  into  the  facts,  in  order 
to  ascertain  whether  the  infringement  could  possibly  have 
contributed  to  the  collision;  and  it  is  evident  that  this  question 
may  be  as  nice,  and  not  less  difficult  to  answer,  than  whether 
the  infringement  did,  in  fact,  contribute  to  the  collision. 

The  VandaliUy  a  full-rigged  ship,  close  hauled  upon  the 
starboard  tack,  and  heading  E.  J  S.,  was  run  into  on  her  port 
side  by  The  Duke  of  Buccleugh  steamship,  outward  bound,  in 
the  English  Channel.  The  port  light  of  The  Vandalm  was 
so  fixed  as  to  be  partially  obscured  by  her  foresail  to  an 
observer  right  ahead,  but  not  to  an  observer  one-and-a-half 
points  on  her  port  bow.  Butt,  J.,  considering  that  The 
Fanny  M,  Carvill  precluded  him  from  going  into  nice 
questions  of  fact,  held,  without  deciding  anything  as  to 
the  relative  positions  of  the  two  ships  before  the  collision, 
that  The  Vandalia  was  in  fault  under  the  statute.  The 
Court  of  Appeal  reversed  this  decision,  holding  that  the 
Court  must  decide  whether  the  proved  infringement  could 
possibly  have  contributed  to  the  collision;  it  held  further 
that  the  facts  showed  that  The  Duke  of  Buccleugh  never  was 
directly  ahead  of  The  Vandalia^  or  in  such  a  position  that  The 
Vandalia^s  port  light  could  have  been  in  any  way  obscured 
to  her ;  and  that  therefore  the  statute  had  no  operation  (o). 

and  reyening,  though  whether  the  of.  The  Milan,  Loah.  388.  See  also 
ooUisioii  would  have  been  avoided  by      the    foUowing    Canadian 


her  doing  so  was  conjectural).  The  Aurora,  2  Stuart's  V.  Ad.  Rep. 

(m)  Fer  Lord  WAtaon,  The  Khedive,  62;    The   Arabian,    ibid.    73;     The 

5  App.  Gas.  876,  901.  Germany,  ibid.  158;   The  Quebec  and 

(n)  In  Canada  the  course  of  legia-  The  Charles  Chaioner,  19  Low.  Canada 

lation  npon  this  subject  has  followed  Jurist,  201.    The  subsequent  Cana- 

that  of  England.     31  Vict.  c.  68,  s.  6  dian  statute,  43  Vict.  c.  29  f  folio  wing 

(Canada)  was  to  the  same  effect  as  the  English  Act,  25  &  26  Vict.  o.  63), 

17  &  18  Vict.  c.  104,  s.  298,  and  in  restores   the  Admiralty  rule  as  to 

The  Eliza  Keith  and  The  Langahaw,  division  of  loss  where  the  statutory 

3  Quebec,  L.  R.  143,  it  was  held  that  rules  are  infringed, 

a  ship  that  had  infnnged  the  Cana-  (o)  The  Duke  of  Bueeleugh,  16  P.  D. 

dian  statutory  rules  could  recover  86  ;    on  appeal,   (1891)  App.  Cas. 

nothing,  though  the  other  ship  was  310,  the  House  of  Lords  was  equally 

also  in  fault;   but  that  the  oarg^-  divided  upon  the  question  of  fact, 

owner  could  recover  half  his  loss ;  but  were  agreed  aa  to  tiie  deoiflion 
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Before  the  statute  can  operate,  it  must  be  proved  that  one 
of  the  regulations  has  been  infringed ;  it  is  not  sufficient  to 
prove  that  it  may  possibly  have  been  infringed  (p). 
Oaaes  as  to  The  following  are  cases  in  which  the  effect  of  an  infringe- 

of  the^^B^     ment  of  the  regulations  has  been  discussed : — 
latioM.  In  Xhe  Englishman  (^),  a  fishing  boat  had  a  light  at  the 

masthead,  but  no  side  lights,  as  she  ought  to  have  had.  No 
one  on  board  the  other  ship  saw  her  before  the  collision.  The 
fishing  boat  was  held  alone  in  fault;  apparently  upon  the 
ground  that  there  was  no  look-out,  and  that  therefore  the 
absence  of  the  side  lights  could  not  have  contributed  to  the 
collision.  In  The  Argo^  a  similar  case,  there  was  a  look-out 
on  board  the  defendant  ship,  but  she  was  held  alone  in  fault, 
on  the  ground  that  her  look-out  was  so  bad  that  if  there  had 
been  a  light  on  the  plaintiff  ship  it  would  not  have  been  seen 
in  time  to  avoid  the  collision  (r). 

In  The  Lapwing  («),  a  steamship  under  way  was  held  in 
fault  under  the  statute  for  having,  some  four  minutes  or  more 
before  the  collision,  haided  down  her  masthead  light,  although 
her  side  light  was  seen  by  the  other  vessel  for  some  time 
before  the  collision.  So  in  The  Talbot  {t)^  a  ship  in  the 
Mersey  was  held  in  fault  for  having  a  wrong  light  at  her 
masthead,  although  the  Court  was  uncertain  whether  it  misled 
the  other  ship. 

In  The  Imbro  (u),  a  sailing  ship  lying  becalmed,  and  nearly 
broadside  on  to  a  steamship  coming  up  channel,  was  held  in 
fault,  under  the  statute,  because  she  had  a  white  light  lashed 
to  her  taffrail,  and  visible  to  an  approaching  steamship. 

In  The  Main  {x)  a  sailing  ship  was  held  in  fault  under  the 
statute  for  not  exhibiting  a  stem  light  to  an  overtaking 
steamship.  In  The  Tolka  (p)  a  schooner  was  held  in  fault 
because,  being  at  anchor  with  her  mainsail  scandalized  (half 
lowered),  her  riding  light  might  possibly  have  been  hidden 
from  the  steamship  that  fouled  her. 

of  the  Ck>urt  of  Appeal  upon  the  case,  both  ships  were  held  in  fault, 

question  of  law.     Of.  The  Jfermod,  See  also  The  Chuzany  6  Ajsp.  M.  C.  476. 

6  Asp.  M.  C.  609.  (r)  9  Asp.  M.  C.  74. 

(/?)  See  per  Lord  Hobhouse,  The  (*)  7  App.  Gas.  612. 

Glamorganshire,    12   App.   Gas.  464,  (t)  (1891)  P.  184. 

462.  


(g)  3  P.  D.  18.     In  The  Viola,  69 
Fed.  -       —         


Fed.  Bep.  632,  a  similar  American  (y)  Ad.  Div.  14  Bee.  1886 


(m)  14  P.  D.  73. 
{x)  IIP.  D.  132. 
(y)  Ad.  Div.  14  Dec. 


INSTANCES  OP  ITS  APPLICATION. 

In  The  Oannet  (2)  a  steamship  had  a  riding  light  forward, 
and  another  light  in  her  main  rigging  120  feet  from  her 
stem.  It  was  held  that  the  second  light  was  not  '^  at  or  near 
the  stem  "  (Art.  11),  and  that  its  wrong  position  might  have 
oansed  the  collision.     She  was  therefore  held  in  fault. 

Where  a  regulation  which  is  material  to  the  case  is  proved 
to  have  heen  infringed,  as,  for  example,  where  one  of  the 
lights  of  the  ship  sued,  which  was  open  to  the  other  ship, 
is  proved  to  have  been  insufficient  to  satisfy  the  statute  (a), 
the  onus  is  on  the  ship  carrying  the  improper  light  to  show, 
if  she  can,  that  the  departure  from  the  regulations  was 
necessary  (ft).  In  the  absence  of  such  proof  she  will  be 
held  to  be  within  the  penalty  of  sect.  17  (c).  If  she  alleges 
the  other  ship  to  be  also  in  fault,  it  lies  on  her  to  prove, 
if  she  can,  that  it  was  not  her  fault  alone  that  caused  the 
collision  {d). 

A  vessel  sailing  from  Dieppe  some  days  before  the  Regu- 
lations of  1880  came  into  force  was  held  in  fault  for  a 
collision,  because  she  was  not  sounding  and  was  not  provided 
with  a  mechanical  fog-hom.  There  was  no  proof  that  a 
mechanical  horn  could  not  have  been  procured  at  the  port 
from  which  she  sailed  {e).  But  where  a  foreign  ship  came 
into  the  Mersey  without  having  on  board  a  second  riding 
light,  as  required  by  the  Mersey  Bules,  and  a  collision 
occurred  before  the  master,  who  had  gone  ashore  to  get  one, 
had  returned  to  the  ship,  it  was  held  that  the  circumstances 
made  a  departure  from  the  regulations  necessary  within  the 
meaning  of  36  &  37  Vict,  a  85,  s.  17  (/). 

In  The  Breadnlbane  {g)  a  brig  was  being  overtaken  by  a 
fuU-rigged  ship.  The  brig  did  not  show  astern  either  a  white 
light,  or  a  flare,  in  compliance  with  the  regulations,  but  her 

(«)  (1899)  P.  230.  id)  The  Arklow,  9  App.  Cas.  136. 

J-\^a^(f^'  Cf.  The  MarteUo,  46  Day.  64  ;   The 

Ax  T'^'^^'     .,T    m    o.  -^'••W,    42    Fed.    Rep.    301;     The 

(A)  I%*ir«n«ofl  62  L.  T.  84;  Bee  Catalonia,  43    Fed.   Rep.   396;    The 

per  Lord  Herdchell,  at  p.  85,  xnfra,  LouUhurg,  75  Fed.  Rep.  424. 

P-  *^'  (/)  The  Calypeo  and  The  Mieeie- 

(e)  Sm  The  Sibemia,  2  Asp.  M.  C.  sippi,  Ad.   Gt.    7th,   8th,  and    9th 

454 ;  The  Arklow,  Emery  v.  Cichero,  March,    1878.      Of.    The  Chilian,   4 

9  App.  Ca8.   136 ;  The  Vera  Gnu,  9  Asp.  M.  0.  473 ;   The  Trave,  68  Fed. 

P.  D.  88,  infra,  p.  44.     The  Fenham,  Rep.  390,  where  the  nfie  of  a  mouth 

L.  R.  3  P.  0.  212,  is  a  mmilar  case  fog-hom  was  excused. 

under  25  &  26  Viot.  o.  68,  s.  29.  {g)  7  P.  D.  186. 
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The  refla- 
tion which  is 
infriDg^ 
moBt  be  one 
material  to 
the  case. 


binnacle  light  was  visible  over  her  stem.  It  was  held  by  Sir 
B.  Phillimore  that  the  infringement  of  the  regulations  could 
not  by  possibility  have  contributed  to  the  collision,  and  that 
the  brig  was  not  therefore  to  be  deemed  to  be  in  fault  under 
the  statute.  There  is  some  diiSoulty  in  reconciling  this 
decision  with  the  cases  above  cited.  The  collision  appears  to 
have  been  partly  caused  by  the  crippled  condition  of  the  ship 
owing  to  some  of  her  canvas  being  carried  away ;  perhaps  for 
that  reason  the  absence  of  the  stem  light  may  have  been 
considered  immaterial. 

Begulations  in  force  in  the  Mersey  sea  channels  (h)  required 
two  riding  lights  to  be  exhibited,  the  forward,  or  bow  light, 
not  more  than  20  feet  above  the  ship's  hull,  and  the  after  one 
at  double  the  height  of  the  former.  A  vessel  was  held  in 
fault  under  the  statute  because  her  after  light  was,  at  most, 
18  feet  above  the  deck,  whilst  the  forward  light  was  12  feet 
above  the  deck,  and  another  vessel  because  both  her  lights 
were  nearly  the  same  height,  about  20  to  22  feet  above  the 
deck  (i). 

Where  a  tug  A.,  lashed  alongside  a  ship  B.  at  anchor, 
which  she  was  about  to  assist  into  dock  and  ready  to  hold  if 
her  anchor  came  home,  had  not  up  the  second  towing  lights 
required  by  the  Mersey  Rules,  B.  was  held  liable  for  a 
collision  between  herself  and  a  third  ship  {k). 

The  cases  above  cited  show  that  the  words  of  sect.  419  (4), 
''  any  of  the  regulations,"  are  not  to  be  construed  literally ; 
that  it  is  not  an  infringement  of  any  regulation  that  will 
bring  the  section  into  operation,  but  only  an  infringement  of 
a  regulation  ^*  which  was  in  the  circumstances  applicable"  (/). 
In  The  Fanny  M.  Carvill  it  was  held  that  The  Peru  was  not 
in  fault  because  her  screens  were  seven  inches  short  of  the 
statutory  length  (three  feet),  it  being  clear  that  her  lights 
were  not  in  fact  seen  across  her  bow. 

A  regulation  such  as  Art.  23,  of  which  the  object  is  not 
only  to  prevent  collision  but  to  minimise  its  effects  (m),  may, 


(h)  Under  87  &  38  Viot.  o.  52. 

{%)  The  Vera  Crm  (No.  1),  9  P.  D. 
88.  This  case  was  revened  upon 
another  point,  9  P.  D.  96.  7^ 
Sermodf  6  A«p.  H.  C.  509  ;  The 
Talbot,  (1891)  P.  184,  are  similar 
Mersey  cases. 


(k)  The  Devonian^  (1901)  P.  221. 

(0  Per  Lord  Watson,  The  Voer- 
waarU  and  The  Khedive.  6  App.  Gas. 
876,  901. 

(m)  See  per  Lord  Watson,  5  App. 
Gas.  903,  904. 
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it  seems,  be  infringed  after  the  collision  becomes  inevitable, 
or  where  it  is  from  the  first  inevitable.  For  such  an  infringe- 
ment the  ship  would  probably  be  "  deemed  to  be  in  fault " 
under  the  statute,  though  ex  hypothesi  it  could  not  have 
contributed  to  the  collision. 

The  question  remains   whether   an  infringement  of  the  Infringement, 
regulations,  even  to  the  smallest   extent,  will  bring  a  ship  willl»inga 
within  the  penalty  of  the  statute.     In  a  case  under  17  &  18  ^^P  ^^^^  . 

_."'■•'  ,  the  penalty  of 

Vict.  c.  104,  it  was  doubted  whether  the  penal  section  (sect.  sect.  419  (4). 

298)  of  that  Act  applied  where  the  helm  was  ported  a  little, 
but  not  sufficiently  to  avert  collision  (n).  Under  the  present 
enactment  it  could  scarcely  be  contended  that  an  insufficient 
alteration  of  the  helm,  or  an  infringement,  even  to  the 
smallest  extent,  of  one  of  the  steering  rules  which  was 
applicable  to  the  case,  could  not,  by  possibility,  have  contri- 
buted to  the  collision  (o).  In  such  a  case  the  statute  would, 
as  pointed  out  by  Lord  Blackburn  in  The  Voortoaarts  and  T?ie 
Khedive  (p),  exclude  the  application  of  the  doctrine  of  Davies 
V.  Mann  (^),  which  was  applied  in  Tuff  v.  Warman. 

But  a  regulation  is  not  infringed,  within  the  meaning  of  A  regulation 
the  statute,  if  those  in  charge  of  the  vessel  did  not  in  fact  frfn^^^til 
know,  and  could  not,  with  ordinary  care,  have  known,  that  ^^^^  "  ap 
the  regulation  had  come  into  operation.      If  by  a  wrong  of  complying 
manoeuvre  one  vessel  suddenly   causes  risk  of  collision  to  ^^i*- 
another,  the  latter  will  not  be  held  in  fault  unless  there  is 
time  for  those  in  charge  of  her,  being  seamen  of  ordinary 
care,  skill,  and  nerve,  to  appreciate  the  situation,  and  unless 
also  there  is  opportunity  for  them  to  comply  with  the  regula- 
tion.    "  When  a  sudden  change  of  circumstances  takes  place, 
which  brings  a  regulation  into  operation,  though  the  thing  pre- 
scribed by  the  regulation  is  not  done  by  the  person  in  charge, 
yet  the  regulation  can  hardly  be  said  to  be  infringed  by  him, 
till  he  knows,  or  ought  to  have  known,  and  but  for  his  negli- 
gence wotdd  have  known,  of  the  change  of  circumstances"  (r). 

Although  the  literal  interpretation  of  the  statute  has  been 


(h)  The  Bothnia,  Lmh,  52.  App.    Cas.    876,   894  ;    Ths  Emmy 

(o)  See    The   Arraloon  Apear,    15  ffaase,  9  P.  D.  81.     Cf.  per  Brett, 

App.  Cas.  37,  41.     See  infra,  p.  61.  M.  R.,  in  The  Bert/I,  9  P.  D.  137  ; 

(p)  6  App.  Gas.  876,  892.  The  Ngapoota,  (1897)  App.  Gas.  391; 

(q)  10  M.  &  W'.  546.  The    Meanatehy,    (1897)    App.   Gas. 

(r)  Per     Lozd     Blackbom,     The  351 ;    The  Grenadier  v.  Ihe  Auguet 

VoorwaarU    and     The    Khediife,     5  ZbrJT,  74  Fed.  Rep.  974. 
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d^ait^  from  in  determining  ^what  is  an  infrkigement  of  the 
regulations  within  its  meaning,  the  penalty  is  strictly  enforced 
when  infringement  is  proved.  In  the  same  case  in  which  the 
above  dictum  of  Lord  Blackburn  occurs,  the  House  of  Lords 
held  that  there  may  be  an  infringement  of  the  regulations, 
although  those  in  charge  of  the  ship  do  all  that  could  be 
expected  of  seamen  of  ordinEtry  skill  and  nerve,  and  although 
they  have  been  guilty  of  no  act  which  at  common  law,  and 
apart  from  the  statute,  would  amount  to  negligence. 
The  Voor-  The  circumstances  in  this  case,  The   VooncaarU  and  The 

Icht^K^ive.  Khedive  («),  were  as  follows: — The  two  vessels,  ocean  steam- 
ships of  3,000  and  3,740  tons  respectively,  were  approaching 
each  other  at  night  without  risk  of  collision  on  nearly  opposite 
and  parallel  courses,  the  green  light  of  each  being  visible  to 
the  other  on  her  starboard  bow.  At  this  time  both  vessels 
were  going  at  full  speed.  When  the  vessels  were  somewhat 
less  than  a  mile  apart  The  Voancaarts  ported  and  showed  her 
red  light  to  The  Khedive.  This  was  a  wrong  manoeuvre,  and 
caused  risk  of  collision.  Thereupon  the  captain  of  The  Khedive, 
without  easing  his  engines,  put  his  helm  hard-a-starboard, 
and  at  the  same  moment  gave  the  order  to  stand  by  the 
engines.  One  minute  and  a  half  afterwards  he  put  his 
engines  full  speed  astern.  The  collision  occurred  a  minute  and 
a  half  after  this.  The  engines  at  the  moment  of  the  collision 
were  going  full  speed  astern.  They  ought  to  have  been  stopped 
and  reversed  as  soon  as  the  red  light  of  The  VoorwaarU 
appeared,  at  the  moment  when  the  order  to  put  The  Khedive^ s 
helm  hard-a-starboard  was  given.  The  absolutely  right 
manoeuvre  was  therefore  not  adopted  by  The  Khedive,  and  it 
was  held  by  the  House  of  Lords  that,  the  "  crossing  "  rule 
having  been  infringed  without  necessity.  The  Khedive  was  in 
fault  under  the  statute.  In  the  Court  of  Appeal  it  had  been 
held  that  though  the  captain  of  Th£  Khedive  was  wrong  in  not 
stopping  and  reversing  at  the  moment  when  The  Vooncaarts* 
red  light  was  seen,  yet  that  his  error  did  not  prove  him  to  be 
deficient  in  ordinary  care,  skill,  or  nei-ve,  and  that,  therefore, 
the  collision  not  having  been  caused  by  negligence  of  those 
on  board  The  Khedive,  the  owners  of  The   VoortmarU  were 

(«)  6  App.  OaB.  876.    Of.  The  Jay  Gould,  19  Fed.  Bap.  766. 
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done*  liable.  In  the  House  of  Lords  it  was  held  that,  The  The  r«w- 
Khedive  having  been  within  the  operation  of  the  crossing  rule,  ^'joSiw. 
and  there  being  no  special  circumstances  to  justify  a  departure 
from  the  regulations,  she  was  by  the  words  of  the  statute  to 
be  deemed  to  be  in  fault,  and  that  the  question  whether  or  no 
her  captain  had  been  in  fact  guilty  of  negligence  was  imma- 
terial. The  VooricaartSy  which  by  porting  had  brought  about 
risk  of  collision  in  the  first  instance,  and  had  kept  her  engines 
going  at  full  speed  up  to  the  moment  of  collision,  was  held  in 
&ult  both  in  the  Court  of  Appeal  and  in  the  House  of  Lords. 

From  this  case  it  would  appear  that  the  House  of  Lords 
considered  that  the  purpose  of  the  legislature  was  to  substitute 
a  rigid  adherence  to  the  regulations  for  the  discretion  which 
a  seaman  was,  under  the  previous  law,  at  Hberty  to  exercise ; 
and  that  a  justification  for  the  harshness  of  the  new  enact- 
ment was  to  be  found  in  the  number  of  collisions  which 
would  be  avoided  if  a  rigid  and  almost  mechanical  adherence 
to  the  regulations  was  substituted  for  the  uncertainty  which 
is  inseparable  from  an  application  depending  upon  the  dis- 
cretion of  seamen  {t). 

The  facts  of  The  Khedive  did  not  call  for  a  decision  as  to 
the  effect  of  the  statute,  where  the  infringement  of  the  regu- 
lations was,  though  unsuccessful  as  regards  averting  collision, 
not  only  not  negligent,  but  the  only  or  the  best  chance  of 
escaping  collision.  In  The  Benares  {ti)  the  Court  of  Appeal  The  Benaree. 
was  called  upon  to  decide  this  point.  It  was  held  that  in 
such  a  case,  The  Voorwaarfs  and  The  Khedive  did  not  apply, 
and  that  a  ship  will  not  be  held  in  fault  under  the  statute 
beoause  her  captain  does  not  comply  with  the  letter  of  the 
regulations,  if  such  non-compliance  is  the  only  chance  of 
escaping  collision.  In  such  a  case  the  Court  held  that 
departure  from  the  rules  is  "necessary  in  order  to  avoid 
immediate  danger  "  within  the  meaning  of  Art.  23  of  1880 
(the  present  Art.  27),  and  that  therefore  the  penal  clause  of 
the  statute  did  not  apply.  The  facts  in  The  Benares  were 
peculiar,  the  collision  having  been  caused  mainly  by  The 

(t)  Whether    it    is    desirable,    or  L.  J.,  in  The  Memnony  69  L.  T.  at 

possible,  bj  Act  of  Parliament  to  p.  291  ;  6  Asp.  M.  G.  488. 

tetter  the  exercise  of    a   seaman's  (m)  9  P.  D.   16,  followed  in  The 

discretion  in  the  throes  of  a  collision  Sapphire  and  The  Oirdlenestf  Ad.  Gt. 

aeems  doabtfol.     See  per  lindley,  Feb.  27th,  1884. 
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The  Benaret,  Benares  not  having  a  red  light  exhibited  on  her  port  side,  and 
having  very  shortly  before  the  collision  exhibited  a  green 
light  on  that  side.  The  following  passage  is  from  the 
judgment  of  Brett,  M.  E. :— "  When  The  Benares'  green 
light,  and  the  green  light  alone,  viras  seen.  The  Oerarda  did 
no  wrong  by  starboarding,  for  it  was  impossible,  as  it  was 
then  disclosed,  for  her  to  see  how  immediate  was  the  then 
danger  of  collision.  The  vessels,  however,  eventually  came 
so  close  to  each  other  that  the  actual  position  of  things  was 
discovered,  the  port  side  of  The  Benares  without  a  red  light 
becoming  visible  to  those  on  The  Oerarda.  Under  these 
circumstances  what  was  the  master  of  The  Oerarda  to  do  P 
By  Art.  18  (2;),  if  there  was  nothing  else  in  the  circum- 
stances, he  ought  to  have  stopped  and  reversed.  But  the 
rules  of  navigation  are  contained,  not  in  one  article,  but  in 
all  the  articles,  and  Art.  23  is  as  much  to  be  observed  as 
Art.  18.  The  navigation  of  vessels  is  to  be  conducted  with 
a  regard  to  both  of  them.  As  I  understand  one  pcut  of  The 
Khedive^  if  The  Benares  had  put  The  Gerarda*s  officer  in  such 
a  position  that  every  reasonable  man  would  have  done  what 
the  officer  of  The  Oerardu  did,  yet  if  the  Court  could  not 
come  to  the  conclusion  that  the  case  was  brought  within 
Art.  23,  The  Oerarda  w^ould  be  held  likewise  to  blame.  But 
in  this  case  the  question  is  whether  it  is  brought  within 
Art.  23  and  taken  out  of  Art.  18  P  Was  the  necessity  of  the 
case  such,  and  were  the  circumstances  so  special,  that  they 
rendered  a  departure  from  Art.  18  necessary?  We  are 
advised  that  these  vessels  were  so  placed  that  at  the  time 
when,  under  ordinary  circumstances.  Art.  18  would  have 
been  applicable,  the  position  was  such  that  the  only  chance  of 
escape  was  for  The  Oerarda  to  starboard  and  continue  full 
speed  ahead.  There  was,  therefore,  a  necessity  within  the 
meaning  of  Art.  23  for  a  departure  from  the  rule  laid  down 
in  Art.  18,  and  the  facts  take  the  case  out  of  Art.  18.  But 
then  it  has  been  argued  that  the  danger  referred  to  in  Art.  23 
is  not  the  danger  to  either  of  the  vessels  approaching  each 
other,  but  [to]  some  outside  danger.  The  decision  of  the 
House  of  Lords  in  The  Khedive  gives  no  countenance  to  any 

{x)  Of  the  Begolations  of  1880. 
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such  contention  as  this,  and  there  is  nothing  in  that  case  to  The  Benara, 

show  that  the  present  case  is  not  within  the  meaning  of 

Art.  23."     Bowen,   L.  J.,   says:   "In  truth,  unless  some 

reasonable  (y)  force  is  given  to  Art.  23,  and  to  the  exception 

it  contains,  a  captain  will  have  to  sail  with  his  eyes  open  into 

the  jaws  of  death.    If  he  obeys  Art.  18,  let  us  assume  that  it 

is  certain  death  for  his  passengers  and  crew,  that  he  has  only 

one  chance  still  open  to  him,  and  that  by  disobeying  the 

particular  rule.      Such  a  case  would  surely  be  one  in  which 

a  departure  from  the  rules  becomes  necessary ;   otherwise  a 

captain's  duty  would  be  to  obey  Art.  18,  and  go  cheerfully 

to  the  bottom  of  the  sea  with  his  ship  and  all  on  board, 

sooner  than  take  the  one  chance  of  safety  still  remaining  to 

him.     Such  an  interpretation  of  the  regulations  was  never,  in 

my  opinion,  intended  by  the  House  of  Lords.      I  am  of 

opinion  that  a  departure  from  Art.  18  is  justified  when  such 

departure  is  the  one  chance  still  left  of  avoiding  danger 

which  otherwise  was  inevitable." 

In  The  Memnon  (s),  on  the  other  hand,  it  was  held  that  Th$  Memnon. 
necessity  for  departure  from  the  rules  had  not  been  established ; 
and  the  principle  which  should  guide  the  Court  in  deter- 
mining whether  in  any  case  the  evidence  establishes  such 
necessity  is  clearly  stated.  In  that  case,  the  steamships  San 
Salvador  and  Memnon  were  approaching  one  another  on 
nearly  crossing  courses,  and  The  San  Salvador  having  The 
Meninon  on  her  starboard  bow,  it  was  the  duty  of  the  former 
to  keep  out  of  the  way  of  the  latter,  and  of  the  latter  to  keep 
her  course.  The  San  Salvador  took  no  step  to  avoid  collision 
until  within  three  ship's  lengths  of  The  MemnoHy  when  she 
starboarded,  and  thereby  rendered  collision  imminent,  and  she 
was,  accordingly,  without  diflSculty  found  to  blame.  The 
Memnon  kept  her  course  and  speed  until  The  San  Salvador 
starboarded,  when  she  stopped  her  engines.  At  the  trial,  the 
Trinity  Brethren  advised  Butt,  J.,  "That  the  officer  in 
charge  of  The  Memnon  was  not  justified,  as  a  sailor,  in 
supposing,  until  he  was  within  three  ship's  lengths  of  The 
San  Salvador^  that  The   San  Salvador  would  keep  out  of 

(y)  ThUi  refers  to  the  argroment      than  that  o!  ooUision  alone, 
of  counsel  that  the  risk  referred  to 
in  Art.  23  (of  1880)  was  a  risk  other  W  6  Asp.  M.  C.  488. 

M.  B 
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The  Jiemnony  the  way,  and  could  do  so  without  difficulty."  In  the  Court 
of  Appeal  the  assessors  agreed  with  this  opinion,  but  in 
answer  to  a  further  question  advised  the  Court,  "  that  if  I'he 
San  Salvador  had  kept  the  course  which  she  was  keeping, 
without  porting  or  starboarding,  she  would  have  gone  a 
length  and  a  half  astern  of  The  Memrum"  Notwithstanding 
this,  the  Court  of  Appeal,  affirming  the  judgment  of  Butt,  J., 
held  that  The  Memnon  was  to  blame  for  not  stopping  sooner 
in  compliance  with  the  regulations,  on  the  ground  that  the 
officer  in  charge  of  her  was  not  justified  in  assuming,  under 
the  circumstances,  that  "  The  San  Salvador  would  do  what 
was  right,"  and  this  decision  was,  in  turn,  affirmed  by  the 
House  of  Lords.  Lord  Herschell,  in  addressing  the  House, 
said :  "  When  once  it  is  shown  that  it  was  brought  home,  or 
ought  to  have  been  brought  home,  to  the  mind  of  the  master 
of  a  vessel,  that  the  courses  upon  which  the  ships  were 
approaching,  and  the  circumstances,  involved  risk  of  collision, 
the  onus  is  thrown  upon  him  of  justifying  his  not  doing  that 
which  the  rule  prescribes.  .  .  .  The  question  whether  a 
departure  was  necessary  or  not  must,  no  doubt,  be  determined 
by  the  Court;  but  it  must  be  determined  upon  the  point 
being  raised,  and  upon  some  evidence  being  tendered  to  the 
Court,  to  show  that  to  have  followed  the  rule  would  have 
either  created  that  very  risk  of  collision,  which  it  was  the 
purpose  of  the  rule  to  avoid,  or  have  increased  instead  of 
diminished  the  risk  of  collision."  This  case  must  be  distin- 
guished from  The  Otto  and  The  Thorm  (a),  where  it  was  held 
that  the  one  ship  was  justified  in  expecting  the  other  to  do 
the  right  thing  (porting  or  ceasing  to  starboard),  and  there- 
fore in  not  stopping  and  reversing,  until  the  collision  became 
inevitable. 

The  breaking  down  of  a  mechanical  fog-horn  has  been  held 
to  make  a  departure  from  the  regulations  necessary,  and  a 
ship  sounding  a  mouth-horn  under  such  circumstances  was 
held  not  to  be  in  fault  under  the  statute  (6). 

It  appears  that  what  the  law  requires  in  respect  of  the 
fixing  and  mechanical  details  of  ships'  lights  is  a  reasonable 


BrAaking^ 
down  of  fog- 
horn. 


Ships'  Ughts 
a  reasonable 
compliance 


(a)   WxUon  r.  CIronV,  The  Otto  and 
The  Thorsa,  (1894)  App.Ca*.  116. 


{b)  TJie  Chilian,  4  Asp.  M.  C.  473; 
The  Trave,  68  Fed.  Bep.  390. 
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oomplianoe  "with  the  regulations.  A  very  small  departure  with  the 
from  the  letter  of  the  regulations  on  these  points  is  not  an  JelSred^^* 
infringement  within  the  meaning,  of  the  statute.  This  was 
the  view  taken  by  the  Court  in  The  Fire  Queen  {c).  There  an 
obscuration  by  the  starboard  cathead  of  the  green  light  to 
the  extent  at  the  distance  in  question  of  an  arc  of  2^  or  3 
degrees,  was  held  not  to  be  an  infringement :  ^'  What  we 
must  look  to,"  said  Butt,  J.,  "is  whether  there  is  a  reasonable 
compliance  with  the  regulations."  The  learned  judge  held 
also  that  the  obscuration  did  not  and  could  not  have  con- 
tributed to  the  collision ;  but  the  value  of  the  decision  upon 
the  first  point  is  not,  it  is  submitted,  thereby  lessened.  Having 
regard  to  the  class  of  people  for  whose  guidance  the  regula- 
tions are  framed,  and  by  whom  they  are  worked,  and  also  to 
the  circumstances  under  which  they  are  worked,  it  is  difficult 
to  suppose  that  the  legislatmre  could  have  intended  anything 
more  than  a  reasonable  compliance  with  the  regulations  as  to 
lights  and  sound  signals.  In  The  Olamorgamhire  (d),  it  was 
held  that  carrying  the  side  lights  in  the  rigging,  where  it  is 
impossible  for  them  to  be  fixed  with  mathematical  accuracy, 
does  not  bring  the  ship  within  the  penalty  of  the  statute.  So 
where  lights  have  to  be  shifted  from  riding,  towing,  or 
fishing  to  under- way  lights  or  vice  versd^  a  ship  would,  pro- 
bably, not  be  held  in  fault  imder  the  statute  because  the 
change  of  lights  was  not  instantaneous.  As  regards  the 
steering  and  sailing  rules,  the  decision  in  The  Kliedive  {e) 
shows  diat  a  stricter  view  is  taken. 

The  regulations  are  "  for  preventing  collisions  at  sea,"  and  Whether 
it  would  seem  that,  if  that  were  their  only  object,  where  a  appU^*where 
collision  is  from  the  first  inevitable,  the  regulations  do  not  ^^^^2°^ 
apply,  and  therefore  cannot  be  in&inged.     The  point  arose  ineyitable ; 
in  The  Buckhurat  {/),  but  the  facts  of  that  case  made  a 
decision  of  the  point  unnecessary.    It  seems,  however,  to  have 
been  the  opinion  of  Sir  R.  PhQlimore  that  the  statute  may 
apply,  though  the  collision  is  inevitable.     In  The  Vooncaarts 
and  The  Khedive  the  opinions  of  the  majority  of  the  learned 

(r)  12  P.  D.  U7.     Cf.  The  General  and  I7ie  PMladelphian,  infra,  p.  363, 

Sirchf  6  Quebec  L.  R.  300,  as  to  are  decisions  as  to  the  position  of 

shape  of  lantern ;    The  Sans  Pareil,  lights. 

(1900)  P.  267,  270.  (e)  Supra,  p,  46. 

(i)  13  Aipp.  Can.  464.    The  Qannet  (/)  6  P.  D.  162. 
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or  where  the 
iDfring^ment 
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or  where 
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from  the 

regulations 

necessary. 


lords,  and  the  judgments  of  the  Court  of  Appeal  and  Ad« 
miraltj  Division  assume  that  the  collision  was  not  inevitable 
v^hen  The  Voorwaarts  first  showed  her  red  light.  But  Lord 
Blackburn  (^)  appears  to  have  been  of  opinion  that  the 
collision  was  then  inevitable,  and  that  the  manoeuvre  of  The 
Khedivey  though  well  adapted  to  lessen  the  force  of  the  colli- 
sion, being  contrary  to  the  regulations,  placed  her  in  the 
wrong  under  the  statute.  As  pointed  out  above,  there  is 
some  diflEioultj  in  supporting  this  view  of  the  effect  of  the 
statute,  if  the  only  object  of  the  regulations  is  the  prevention 
of  collisions.  But  in  The  Khedive  Lord  Watson  stated  that 
the  object  of  the  "  stop  and  reverse  "  rule  is  "  to  obviate  the 
risk  and  minimize  the  results  of  collision  "  {h).  A  regulation 
having  this  object  may  well  be  infringed,  where  the  collision, 
but  not  the  damage,  is  from  the  first  inevitable. 

It  is  submitted  that  The  Khedive  does  not  decide  that  a 
ship  will  be  held  in  fault  for  a  step  taken  in  the  agony  of  a 
collision  and  due  entirely  to  the  imminence  of  the  danger  (t). 
In  the  case,  for  example,  of  a  sailing  ship  going  about — 
"  altering  her  course  " — under  the  bows  of  a  steamship,  where 
the  latter  has  approached  her  so  close  as  to  frighten  her  into 
doing  something,  the  question  arises,  whether  the  sailing  ship 
will  be  held  in  fault  imder  the  statute  P  If  she  does  not  alter 
her  course  imtil  the  collision  is  inevitable  it  would  seem  that 
the  statute  does  not  apply  at  all  (A).  If  she  stands  on  tmtil 
the  risk  is  so  great  that  human  nature  can  go  no  further,  and 
then  bears  up  or  goes  about,  it  would  seem  reasonable  to  hold 
that  her  change  of  course  at  such  a  moment  is  not  an  infringe- 
ment of  the  regulations,  but  rather  an  act  caused  by  thd 
imminence  of  the  peril  and  the  fault  of  the  other  ship. 

It  seems  that  the  statute  would  be  held  not  to  apply  where 
a  ship  is  unable  to  comply  vrith  the  regulations,  although  such 
inability  is  consequent  upon,  though  not  catised  by,  previous 
negligence  on  her  part.  If,  for  example,  a  ship  loses  one  of 
her  side  lights  in  a  collision  caused  by  her  own  fault,  and 
before  she  can  replace  it  a  second  collision  is  caused  by  the 


[ff)  6  App.  Cas.  895, 

(A)  6  App.  Cas.  903,  d04.  And 
see  9  App.  Cas.  651,  652.  As  to 
whether  57  &  58  Vict.  c.  60,  autho« 
rises  regulations  to  be  made  with 


this  object,  see  below,  p.  317* 

(0  The    captain  of    The  Khedin 

deliberately  elected  to  depart  from 

the  reflations. 

{k)  See  tupruy  pp.  45,  51. 
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absence  of  her  side  light,  it  seems  that  she  would  not  be  held 
in  fault  under  the  statute.  Her  inability  to  comply  with  the 
regulations  could  hardly  be  said  to  be  caused  by  the  negligence 
which  caused  the  first  collision  (/),  and  tmless  she  has  an 
opportunity  of  complying  with  the  regulations,  she  cannot  be 
said  to  have  infringed  them  (iw).  But  a  vessel  will  not  escape 
the  consequences  of  an  infringement  of  the  regulations,  though 
she  was  in  fact  unable  to  comply  with  them,  if  such  inability 
was  caused  by  want  of  a  proper  look-out,  or  other  immediate 
negligence  (/i). 

A  tug  with  a  ship  in  tow  has,  under  the  statute,  been  held  Whether  a 
in  fault  for  a  collision  between  herself  and  a  third  ship,  where  ^^fd^f^t 
the  infringement  was  by  the  tow  alone.    A  sailing  ship  with  for  an  in- 
her  side  lights  burning  had  in  tow  a  pilot  boat  from  which  by'^OTt^. 
she  had  taken  a  pilot.     The  latter  had  her  masthead  light 
burning.     The  scdling  ship  was  held  in  fault  for  a  collision 
with  a  third  ship  (o).     So,  in  The  Devonian  {p)j  a  ship  at 
anchor  was  held  in  fault  because  her  tug,  fast  alongside  and 
ready  to  tow,  had  not  up  her  towing  lights.     These  decisions 
appear  to  rest  upon  the  doctrine  that  a  tug  and  her  tow  are 
in  law  for  some  purposes  treated  as  one  ship  (q).    The  same 
question  as  to  the  efiFect  of  the  statute  arises  where  it  is  sought 
to  make  a  ship  in  tow  liable  for  an  infringement  of  the  regu- 
lations by  her  tug  (r). 

The  object  of  sect.  419  (4)  is  to  enforce  the  observance  of  Mere  negli- 
the  regulations,  and  not  the  rules  of  seamanship  generally,  ft^th^^^*^ 
Neglect  to  keep  a  look-out,  or  to  observe  any  precaution  regulations, 
required  by  the  ordinary  practice  of  seamen,  as  mentioned  in  the  penalty  of 
Art.  29,  would  not,  it  is  submitted,  bring  a  ship  within  the  *^  statute. 
penalty  of  the  statute  («).     Nor,  it  is  submitted,  would  failure 
to  depart  from  the  regulations,  where  such  departure  is  neces- 
sary within  the  meaning  of  Art.  27.    In  the  rare  case  of  the 

(Q  See  The  Douglas,  7  P.  D.  161.  (r)  See  further  as  to  thia,  iftfrot 

(»)  Supra,  p.  46.  pp.  166  aeq. 

(«)  See  The  Emmy  ffaase,  9  P.  D.  («)  Though  in    The   Satis  Pareil, 

81.  eupra,    this   was    questioned.      Bv 

(«)  Jfarjf  fffrnfisellt  4  Asp.  H.  C.  American  Courts,  neglect  of    such 

101 ;   4  P.  D.  204.      And  see  The  precautions  has  been  called  an  in- 

Girafe,   1    Pr.  Ad.   Dig.  (3rd  ed.)  fringement  of  the  Act  of  Congress 

234,  236.  embodying    the    regulations :     The 

(p)  (1901)  P.  221.    And  see  The  Farra^ut,  10  Wall.  334 ;    TA#  AiUe, 

Sane  Fmvil,  (1900)  P.  267,  270.  10  Blatohf.  469,  466.    But  see  The 

{g)  Infra,  p.  166.  Hatanna,  64  Fed.  Bep.  411. 
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Begnlations 
of  which  an 
infiingement 
brings  the 
ship  within 
the  statute. 


Effect  of  an 
infringement 
of  local  rules. 


Local  rules 
made  under 
sect.  421. 


regulations  applying  to  one  ship  and  not  to  the  other,  it  is 
doubtful  whether  sect.  419  (4)  could  be  applied  {t).  Whether 
the  infringement  of  a  regulation  which  could  not  by  possi- 
bility have  contributed  to  the  collision,  although  it  may  have 
augmented  the  damage,  would  bring  the  ship  within  the 
penalty  of  the  statute  has  not  been  decided. 

The  sanction  of  sect.  419  (4)  extends  to  other  regulations 
besides  those  made  under  sect.  418  of  M.  8.  Act,  1894, 
Collision  regulations  for  particular  localities  have  been  made 
by  certain  Acts  which  either  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts  or  contain  themselves  a  similar 
clause.  Thus  it  was  also  held  that  under  37  &  38  Yiot.  o.  52, 
an  infringement  of  the  statutory  rules  in  force  in  the  sea 
channels  and  approaches  to  the  Biver  Mersey  had  the  same 
effect  as  an  infringement  of  the  sea  regulations  (u).  And  a 
ship  infringing  rules  made  under  28  &  29  Yict.  c.  125,  s.  7 
(Dockyard  Ports  Regulation  Act,  1865),  would,  it  seems,  be 
deemed  to  be  in  fault  under  the  statute.  The  Solent  Naviga- 
tion Act,  1881  (44  &  45  Vict.  c.  219)  (local),  contains 
(sect.  8)  a  provision  to  the  effect  that  a  ship  infringing  any 
regulation  made  under  that  Act  shall  be  deemed  to  be  in 
default,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  infringement  was  necessary. 

But  the  statute  does  not  apply  to  an  infringement  of 
rules,  such,  for  example,  as  the  Thames  rules  (a:),  made  under 
a  local  Act,  which  does  not  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts.  A  ship  infringing  these  rules 
wiU  not  be  held  in  fault  unless  the  infringement  did,  in  fact, 
contribute  to  the  collision.  \ 

Whether  an  infringement  of  rules  of  navigation  made 
under  57  &  58  Vict.  c.  60,  s.  421  (I),  will  bring  the  ship 
within  the  penalty  of  sect.  419  (4)  is  not  altogether  clear. 
Under  the  previous  Merchant  Shipping  Acts,  a  ship  in  the 
Humber  (y),and  two  in  the  Mersey  (2),  were  held  in  fault  for 


{t)  These  questions  were  di^Kiussed 
in  The  Sans  Paretic  supra. 
.  (m)  The  Lady  Uoicmhire,  4  P.  D. 
2fi^  The  Vera  Cruz,  9  P.  D.  88.  The 
Devonian^  (1901)  P.  221 «  is  a  similar 
decision  under  the*  Mtfrsejr  Channels 
Act  now  in  foEOe,  60  £  61  Vict, 
c.  21. 


(x)  The  Harton,  9  P.  D.  44 ;  Th$ 
Monte  Roea,  (1893)  P.  23,  30.  In 
The  Svcamea  and  The  dmdwr,  ^  P.  D. 
115,  this  question  was  oonsidered  but 
not  decided. 

(y)  The  Itip<m,  16  P.  D.  65.       » 
(z)  The  Fire  Queeti,  12  P.  D.  147 ; 
The  Talbot,  (1891)  P.  184. 
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breaches  of  local  rules.  In  those  cases  the  rules  in  question 
were  clearly  **made  under"  the  Merchant  Shipping  Acts, 
and  so  were  within  the  express  words  of  36  &  37  Vict.  o.  85, 
8.  17.  The  words  of  57  &  58  Vict.  o.  60,  s.  419  (4),  are 
different ;  "  the  collision  regulations,"  of  which  an  infringe- 
ment is  there  spoken,  are  regulations  made  by  his  Majesty 
under  the  power  given  to  him  by  sect.  418  of  the  same  Act. 
It  would  seem,  therefore,  that  the  penal  section  (sect.  419 
(4)  )  does  not  refer  to  regulations  made  under  the  power  of 
sect.  421.  By  that  section,  however,  it  is  enacted  that  such 
local  regulations  are  to  "  be  of  the  same  force  as  if  they  were 
part  of  the  collision  regulations."  Whether  these  words 
incorporate  the  penal  provisions  of  sect.  419  is  doubtful.  In 
the  case  of  so  highly  penal  an  enactment,  it  seems  that 
express  words  are  necessary  to  bring  it  into  operation.  The 
question  is  further  complicated  by  the  opening  words  of  the 
collision  regulations :  "  These  rules  shall  be  followed  by  all 
vessels  upon  the  high  seas,  and  in  all  waters  connected 
therewith,  navigable  by  sea-going  vessels."  Where,  as  in 
the  case  of  the  Humber  and  the  Mersey,  the  local  Act  or 
rules  expressly  incorporate  some  or  all  of  the  collision 
regulations  of  the  Merchant  Shipping  Act,  1894,  it  would 
seem  that  an  infringement  of  any  one  of  them  so  incorporated 
is  an  infringement  of  "  the  collision  regulations  "  within  the 
meaning  of  sect.-  419  (4). 

The  further  question  will  probably  be  raised  as  to  whether.  Quaere,  as  to 
by  the  power  of  sect.  418  (1)  "  to  make  regulations  for  the  ^.^41*^^' 
prevention  of  collisions  at  sea,"  his  Majesty  i»  enabled  to  make  the  sea 
make  those  regulations  applicable  elsewhere  than  at  sea,  so  I^y%i^! 
that  an  infringement  of  them  would  bring  sect.  419  (4)  into  ^^^'^  ^^^ 
operation  {a). 

The  other  case  where  damages  may  be  recovered  without  67  &  68  Vict, 
proof  or  existence  of  negligence  on  the  part  of  the  ship  sued,  2:  ^^'  **  ^^^" 
is  when  she  fails  to  stand  by  and  assist  the  ship  with  which  of  fault  where 
she  has  been  in  collision.     By  57  &  58  Vict.  c.  60,  s.  422,  it  ^^8^  by^* 
is  enacted  os  follows : —  and  assist. 

"  (1.)  In  every  case  of  collision  between  two  vessels  it  shall  be  the 
daty  of  the  master  or  person  in  eharge  of  each  vessel,  if  and  so  far  as 

(a)  See  iitfra,  pp.  317  teq. ;  and  The  Ariadne,  The  Carlotta,  infra,  pp.  31S,  319. 
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he  can  do  so  without  danger  to  his  own  vessel,  crew,  and  passengers 
(if  any) — 

(a)  To  render  to  the  other  vessel,  her  master,  crew,  and  passengers 

(if  any),  such  assistance  as  may  be  practicable  and  as  may  be 
necessary  to  save  them  from  any  danger  caused  by  the 
collision ;  and  to  stay  by  the  other  vessel  until  he  has  ascer- 
tained that  she  has  no  need  of  further  assistance ;  and  also 

(b)  To  give  to  the  master  or  person  in  charge  of  the  other  vessel  the 
name  of  his  own  vessel,  and  of  the  port  to  which  she  belongs, 
and  also  the  names  of  the  ports  and  places  from  which  she 
comes  and  to  which  she  is  bound. 

**  (2.)  If  the  master  or  person  in  charge  of  the  other  vessel  fails  to 
comply  with  this  section,  and  no  reasonable  cause  for  such  failure  is 
shown,  the  collision  shall,  in  the  absence  of  proof  to  the  contrary, 
be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect  or 
default. 

*'  (3.)  If  the  master  or  person  in  charge  fails  without  reasonable 
cause  to  comply  with  this  section  he  shall  be  deemed  guilty  of  a 
misdemeanor  (6),  and  if  he  is  a  certificated  officer  an  inquiry  into  his 
conduct  may  be  held  and  his  certificate  cancelled  or  suspended." 

The  temptation  for  a  ship  to  run  away  from  another 
with  which  she  has  been  in  collision  by  her  own  fault,  in 
the  hope  of  escaping  detection,  has  been  found  in  some 
cases  stronger  than  the  dictates  of  humanity.  **  Standing 
by  "  was  first  made  a  statutory  duty  by  25  &  26  Vict.  c.  63, 
8.  33  (c).  Previous  to  that  Act,  however,  the  duty  of  each 
ship  to  render  assistance  to  the  other  was  distinctly  recog- 
nised by  the  Admiralty  Court,  and  failure  to  stand  by  a 
ship  injured  in  a  collision  was  punished  by  compelling  the 
defaulting  ship  to  pay  the  costs  of  the  suit,  although  she  was 
free  from  blame  in  other  respects,  and  successful  in  the 
suit(rf). 

However  free  from  blame  a  ship  may  be  in  other  respects, 
and  however  wanton  the  collision  on  the  part  of  the  other 
ship,  the  law  requires  each  to  stand  by  the  other.  If 
either  ship  fails  to  do  so,  in  the  absence  of  proof  to  the 
contrary  (&),  she  will  be  held  to  be  in  fault  for  the  collision. 

{b)  Punishable  by  fine  of  100/.  or  Pari.  Deb.  281. 

imprisomnent for aix months:  57  &  58  {d)  The  Celt,  3  Hag.  Ad.  321. 

Vict.  c.  60,  8.  680  (n.  {e)  In  The  BriiUh  Frineeu  and  The 

(e)  It   was   introauced    into    the  Sedmi I)ubrovacHy  AA,Ot,'MAJxAi\\ — 

statute  by  Lord  Kingsdown.     See  14th,  1879,  there  was  such  **  proof  to 

The  Hannibal  and  The  Queen,  L.  R.  the  contrary,"  and  a  ship  which  left 

2  A.  &  £.  53,  56 ;   168  Hansard's  the  other,  with  which  she  had  been 
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The  "  person  in  charge "  mentioned  in  sect.  422  is  the  On  whom  the 
master,  although  at  the  time  of  the  collision  the  ship  is  in  the  duty  to 
charge  of  a  pilot  (/).      If   the  master  is  below,  the  duty  »**»<^  ^T- 
to  stand  by  lies  on  the  mate  or  other  person  in  charge  of 
the  deck,  imtil  the  master  comes  on  deck  ;  if  life  or  property 
is  still  in  danger,  it  is  then  transferred  to  the  master  (g). 
Where  a  collision  occurred  between  a  ship  in  tow  and  a  third 
ship,  it  was  said  by  Sir  B.  Phillimore  that  the  law  required 
the  tug  to  stand  by  the  ships  in  collision  (h). 

The  penalty  for  not  "  standing  by  "  is  strictly  enforced.  What  b  rea- 
A  ship  must  obey  the  law  although  there  is  some  risk  to  for  faihue^ 
herself,  and  the  other  appears  to  be  in  no  danger.     A  steam-  8***^^  by. 
ship  was  held  in  fault  for  not  standing  by,  or  sending  a  boat 
to,  another  with  which  she  had  been  in  collision,  although, 
being  in  narrow  waters,  and  herself  of  great  length  (450  feet), 
she  could  not  do  so  without  risk  of  going  ashore,  and  although 
she  had  hailed  another  ship,  better  able  to  assist,  to  do  so  (t). 

A  barque  was  held  in  fault  for  not  standing  by,  though 
her  fore  compartment  to  the  collision  bulkhead  was  full  of 
water,  and  she  was  five  or  six  feet  by  the  head.  The  collision 
was  in  the  channel,  four  or  five  nules  from  land,  and  the 
weather  was  bad  {k). 

Where  the  ship  is  unable  literally  to  comply  with  the  law, 
and,  without  fault  on  her  own  part,  parts  company  with  the 
vessel  with  which  she  has  been  in  collision,  those  on  board 
her  must  do  their  best  to  render  assistance.  In  such  a  case, 
if  the  collision  is  at  night,  and  she  sees  rockets  or  other 
signals  of  distress  from  the  other  vessel,  it  is  her  duty  to 
return  them  by  similar  signals,  or  in  any  way  within  her 
power.  In  The  Emmy  House  {I)  a  vessel  so  neglecting  to 
return  signab  of  distress  was  held  in  fault  for  the  collision. 

in  oolliidoii,  reoovered  damages  for  than  former  Acts  (25  &  26  Vict.  o.  63, 

ihecoUision.  b.  33;   34  &  35  Vict.  o.  110,  8.  9). 

(/)  The  Queen,  L.  B.  2  A.  &  E.  354.  Other  oases  under  the  Act  of  1862  are 

(^)  Ex  parte  Fergueon  and  Rutehin^  The  Lueia  Jantina  and  The  Mexican^ 

mn,  L.  R.  6  Q.  B.  280.  Holt,  130  ;  The  Queen  of  the  Orwell, 

(A)  See    The    Hannibal   and    The  7  L.  T.   839;    The  Eliza  and   Hie 

Queen,  L.  B.  2  A.  &  £.  53 ;    the  Orinoco,  Holt»  98.    For  the  law  in 

throe    last-mentioned     oases    were  America,  see  Boston  Towboat  Cb,  y. 

decided  under  25  &  26  Viot.  o.  63,  Wimlow,  76  Fed.  Bep.  695. 
s.  33.  (k)  The   Valley,   Ad.  Bi?.    27th 

(t)  The  Adrudie,  8  Asp.  H.  C.  16.  April,  1887. 
The  preaant  Act  ia  more  stringent  (Q  9  P.  D.  81. 
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Failure  to  It  would  seem  that  the  right  of  a  ship  to  salvage  remune- 

noTa^t^^^  ration,  where  she  renders  assistance  to  another  with  which 
rifrhtto  Bhe  has  been  in  collision  by  no  fault  of  her  own,  is  not 

^*^'  aflFected  by  the  statute.     It  was  so  held  in  the  case  of  a  tug, 

whose  tow  was  damaged  in  a  collision  with  a  third  ship,  for 
which  the  latter  was  in  fault  {m). 
Collision  with      The  "standing  by"  section  of  25  &  26  Vict.  o.  63,  was 
^^*'  held  to  apply  in  the  case  of  a  collision  with  an  open  fishing- 

boat  («). 
<^Proof  to  the      It  seems  that  where  a  collision  is  caused  by  the  fault  of  a 
fT^af  thT    compulsory  pilot,  the  shipowners  are  not  liable,  under  the 
colliaioii  was    statute,  by  reason  of  the  subsequent  neglect  by  the  master  to 
faultof  ship^  stand  by  (o).    In  such  a  cflse  there  would  seem  to  be  " proof 

failing  to        to  the  contrary." 

stand  by.  *^ 

AppUcation         These  enactments  raising  a  statutory  presumption  of  fault 

^^Tf  V ^  ^•*''  against  (1)  a  ship  which  infringes  the  regulations,  and  (2)  a 

ships.  ship  which  fails  to  render  assistance,  apply  to  all  ships, 

whether  British  or  foreign,  and  whether  the  collision  occurs 

in  British  or  foreign  waters  or  on  the  high  seas  {p).     There 

is  no  express  decision  on  the  point;  but  it  was  in  several  cases 

assumed  that  36  &  37  Yict.  c.  85,  s.  17,  applied  to  a  British 

ship  in  collision  with  a  foreign  ship,  whether  in  British 

waters  {q)  or  on  the  high  seas  (r) ;  and  to  a  foreign  ship  («) 

under  the  same  circumstances.   Both  sect.  419  (4)  and  sect.  4*^2 

would  probably  be  held  to  be  rules  of  evidence  or  procedure, 

applicable  to  foreign  ships  as  part  of  the  lex  fori  {t).    A 

(m)  The  Hannibal  and  The  Queen,  1878  ;  The  Englithman,  8  P.  B.  18 ; 

L.  B.  2  A.  &  E.  63.  The  VoorwaarU  and  The  Khedive,  5 

(n)  Ex  parte  Fergiuon  and  Hutehin-  App.    Cas.    876  j     and    see    infra, 

eon,  L.  B.  6  Q.  B.  280.  P-  206.                              ,  ^    _ 

(0)  The  Queen,  L.  B.  2  A.  &  E.  ^L^^^^Si^'i^^^^^^ 


364. 


WUlard  (an   American    ship),   Ad. 
Diy.  16th  Jan.  1886,  where  the  col- 


(p)  The  Magnet,  L.  B.  4  A.  &  E.  Usion  was  on  the  high  seas ;    The 

417.    See  /w  Sir  B.  Philhmope  in  Xow  Bird,  6  P.  D.  80,  where,  from 

Beg,  V.  Kegn,  2  Ex.  D.  63,  86.    The  the  name  of  the  ship  deemed  to  be 

donbt  expressed  by  the  PnvyConncil  in  fault  {The  Faneewitz),  it  would 

in   The  Fanny  M.   Carvill,   2    Asp.  geem  that  she  was  foreign.      The 

M.  C.  666,  669,  appears  to  be  not  collision  was  at  the  entrance  to  the 

well   founded.      The  question  was  Skager  Back. 

raised  in    The   Kening    JFiUem    /.,  u)  See  as  to  this,  pp.  198,  205, 

(I903)P.  114  ;  but  the  facts  rendered  in/ra.     In  Dowell  v.  Oeneral  Steam 

a  decision  unnecessary.  j^av.  Co.,  6  E.  &  B.  195,  sect.  28  of 

{q)  The  Vera  Cruz  (No.  1),  9  P.  D.  14  &  16  Vict.  c.  79,  was  held  to  be 

88.  a  .  r^le .  of   eyidenoe.      See  .  further 

(r)  The  JSritith  Frineeee  and  The 


%  JOubrovaeki,  Ad.  Ct.  March, 


infra,  p.  206,  as  to  the  application 
of  these  sections  to  fofeign  AipB. 
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Queen's  ship  was  held  in  fault  under  36  &  37  Yiot.  o.  85, 
8. 17  {u) ;  but  the  question  whether  the  seotion  applied  to  a 
Sing's  ship  does  not  appear  to  have  been  raised.  It  is 
submitted  that  it  does  not  so  apply  (^). 

Enactments  similar  to  these  provisions  of  the  Merchant 
Shipping  Aot  are  in  foroe  in  several  of  the  British  colonies  (^). 
In  America  there  is  no  such  law  as  sect.  419  (4)  (z) ;  but  a 
reoent  Act  of  Congress  (4th  Sept.  1890)  has  enacted  a 
"  standing  by  "  law  similar  to  sect,  422. 

Where  a  ship  is  deemed  to  be  in  fault  under  the  statute,  Liability 
the  owner  will  usually  be  liable  at  law,  and  the  ship  herself  dwmed  to  be 
in  Admiralty  proceedings  in  rem.    But  where  the  infringe-  » *•«!*  '"^d*' 
ment  is  proved  to  have  been  the  act  of  persons  who  are  not 
the  owner's  servants,  the  liability  is  not  so  clear.     In  such  a 
case,  if  the  ship  is  under  chaiter  or  demise,  it  seems  that  the 
ship  may  be  liable  in  proceedings  in  rem  (a),  while  the  owner 
is  not  liable  at  law.     If  the  infringement  is  the  act  of  a 
compulsory  pilot,  it  would  probably  be  held  that  neither  the 
ship  nor  her  owners  are  liable  (6).     In  The  Milan  (c)  it  was 
held,  that  fault  presumed  by  law  did  not  affect  owners  of 
cargo,  so  as  to  prevent  them  from  recovering  from  the  owners 
of  the  other  ship  {d). 

(ii)  The  Hoehung  and  The  Lapwing ,  buted  to  the  collision  :    The  Penti' 

7  App.  Gas.  512.  st/lvania,  19  Wall.  125;  The  Ariadne, 

(ar)  See  57  &  58  Viot.  c.  60,  s.  741.  4  Bened.  472 ;  The  lee  King,  52  Fed. 

In  The  Hone  JPareil,  the  majority  of  Rep.  b94  ;  The  Bolivia,  49  Fed.  Rep. 

the  Court  of  Appeal  were  of  this  169 ;  The  Jeuie  W.  Knight,  45  Fed. 

opinion.  Rep.   590;    The    Whisper,   37  Fed. 

(y)  Canada,  43  Vict.  c.  29 ;    see  Rep.    494 ;     The    Pennsylvania,    12 

The  Clara  Killam,  2  Qaebeo  L.  R.  Fed.  Rep.  914 ;    The  Providence,  98 

66  ;  2%tf  Oovifw,  5  Qaebeo  L.  R.  57  ;  Fed.  Rep.  133.     If,  however,  such 

Qaeenabftud,  46  Vict.  No.  12 ;  South  proof    is  forthcoming,  a  ship  will 

Australia,  44  &  45  Vict.  No.  237 ;  recover  full  damages  although  she 

Victoria,   28  Vict.  No.  255  ;    New  did  not  comply  with  the  regulations : 

South  Wales,  25  Vict.  No.  7 ;  New  Chamberlain  v.  IFard,  21  How.  548, 

Zealand,  41  Vict.  No.   54;    Prince  567;  The  Grey  Eagle,  9  Wall.  505; 

Edward's   Island,    30  Vict.   c.   13,  The  Continental,  14  Wall.  345;  The 

s.  2.  Sunnyside,  1  Otto,  208  ;  The  City  of 

(z)  The  Supeme  Court  has  de-  Washington,  2  Otto,  81.    There  are 

dared    that   it    will   not    *'  accept  several  decisions  of  the  State  of  New 

blindly  an  aitiflcial  rule  which  is  to  York  Courts  to  the  same  ^ect. 

determine  in  all  cases  whether  the  (a)  See    The   Lemington,    2    Asp. 

navigator  is  liable  to  the  charge  of  M.  C.  475 ;  The  Tasmania,  13  P.  D. 

negligence  in  causing  any  damag^e  110;  infra,  pp.  ^0  seq, 

that  may  happen"  :    The  Farragut,  ib)  The  Heetor,  8  P.  D.  218. 

10  Wall.  334.     But  the  burden  is  {e)  Lush.    388  ;     decided    under 

on  a  vessel  which  has  infringed  the  17  &  18  Vict.  o.  104,  s.  298. 

regnlations   to  proye  that  the  in-  (d)  This  was  so  held  before  Thoro' 

frmgement  couid  not  have  oontri-  goody.  Bryan,  8  0.  B.  115,  had  been 
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But  the  statute  affects  with  the  usual  oonsequenoee  of 

negligence  persons  on  board  the  ship  deemed  to  be  in  fault, 

whose  duty  it  was  personally,  or  by  their  agents,  to  comply 

with  the  regulation  which  has  been  infringed.     Thus,  it  was 

held  that  the  master  of  a  schooner  brought  up  in  the  Mersey 

with  one  of  her  riding  lights  in  an  improper  position  was, 

under  the  statute,  guilty  of  negligence  contributing  to  the 

collision ;  and  that  his  widow,  suing  under  Lord  Campbell's 

Act,  could  not  recorer  damages  for  his  death  (e). 

Bole  of  divi-        Where  a  ship  is  deemed  to  be  in  fault  under  the  statute, 

where  Jbdp      although  there  is  no  proof  of  negligence  causing  the  collision, 

deraied  to  be    the  rule  of  division  of  loss  applies  (/). 
m  fault.  '^'^        ^  ' 

oyerruled  by  Th^  JBernina,  13  App.  anotherpoint,  10  App.  Gas.  69. 

Gas.  1 ;  see  tM/ra,  p.  98.  (/)  2%e   Lapwing^   7    App.   Gas. 

{e)  The  F«vi  Cruz  (No.  1),  9  P.  D.  612 ;  The  Khedive,  7  App.  Gas.  795  ; 

88.    This  case  was  revened  upon  and  see  iit/ro,  p.  131. 
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CHAPTER  III. 


LIABILITY. 


The  person  primarily  liable  in  damages  to  the  sufferer  by  Fenons 
collision  is  he  by  whose  negligent  act  the  loss  was  occasioned.  JjJ^al^mmff- 
The  shipowner  navigating  his  own  vessel,  the  master,  mate,  doer, 
pilot  or  other  person  in  charge  of  the  ship,  who  gave  a 
wrong  order  to  the  helm  (a),  the  helmsman  who  directed 
the  ship's  course  wrongly,  the  seaman  on  the  look-out  who 
negligently  failed  to  see  and  report  the  approach  of  the  other 
vessel,  may  all  be  sued  as  wrong-doers,  and  are  liable  for 
damages  (b). 

An  action  was  brought  against  a  pilot  on  board  a  King's 
ship  for  injury  to  the  plaintiff's  ship  by  the  King's  ship.  It 
was  held  by  Lord  Kenyon  that,  though  the  pilot  might  be 
obliged  to  act  in  obedience  to  the  order  of  the  lieutenant  in 
command  of  the  King's  ship,  yet  the  pilot  would  be  liable,  if 
the  collision  happened  by  his  personal  misconduct.  Upon 
proof  that  the  collision  occurred  by  reason  of  an  alteration  of 
the  helm  ordered  by  the  lieutenant,  the  plaintiff  was  non- 
suited (c). 

It  has  been  said  that  the  master  is  liable  for  the  negligent  liability  of 
and  wrongful  acts  of  his  crew  as  well  as  for  his  own  acts  (rf).  "^»«*®'- 
His  liability  as  carrier,  unless  specially  limited,  may  extend 
so  far ;  but  in  no  reported  case  has  he  been  held  liable  in  tort 


(a)  See  Siort  ▼.  Clemmti,  1  Peake,  (^)  stort  ▼.  Clements,  1  Peake,  107. 
107. 

lb)  Stort  Y.   Clements,  uH  supra;  W  Story  on  Agency,  §§  314— 817; 

Smith  Y.  Foss,  2  H.  &  N.  97  ;  Law-  MoUoy,  1.  2.  o.  3,  a.  13.    Of.  Fiik  v. 

son  ▼.  Dumlin,   9  C.   B.   64,   were  Venore,  1  Molloy,  359  (ed.  1769),  as 

actions  against  pilots.     As  to  the  *»  *^®  liabUity  of  the  master  for 

piBctaoe  of  the  Admiralty  Division  embezzlement  by  the  crew.    And  in 

in    personal    actions,    see    below,  Americait  has  been  so  held;  Denison 

p.  295.  ^'  Seymour^  9  Wend.  9. 
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for  wrongful  acts  of  the  crew(^).     For  wilful  in  jury  to 
another  ship  hy  pilot  or  crew  he  clearly  is  not  liable  (/). 

As  regards  the  responsibility  of  the  master  when  a  pilot  is 

on  board,  whether  by  compulsion  of  law  or  by  the  master's 

or  owner's  choice,  it  seems  clear  that  for  a  collision  caus^  by 

the  fault  of  the  pilot  the  master  is  not  answerable,  if  the  pilot 

has  been  placed  in  charge  of  the  ship  properly  and  in  the 

ordinary  course  of  navigation  {g). 

No  limitation       The  statutory  limitation  of  liability  (A)  does  not  apply  to 

the 'actuaf  ^*  protect  an  owner,  or  a  part  owner,  by  whose  actual  fault  or 

wrong-doer,    with  whose  privity  the  collision  occurred.     Such  an  owner  is 

liable  for  full  damages ;  and  if  the  proceeds  of  the  sale  of  the 

ship  arrested,  or   if  the  statutory  amount  of    the  owner's 

liability,  is  insufficient  to  recompense  the  sufferer  by  the 

collision,  the  owner  by  whose  actual  fault  or  privity  the  loss 

was  occasioned  is  liable  for  the  deficiency  (t). 

In  the  case  of  a  collision  with  one  of  his  Majesty's  ships, 
by  the  fault  of  those  on  board  her,  the  actual  wrong-doer  is 
the  only  person  against  whom  there  is  a  right  of  action  (k). 
Liability  of  The  actual  wrong-doer,  being  commonly  a  seafaring  man  of 
omer.^*  small  means,  can  seldom  give  adequate  redress,  and  may  be 
not  worth  suing.  In  such  cases  the  substantial  remedy  is  to 
be  sought,  either  in  Admiralty  against  the  ship,  or  in  a  com- 
mon law  court  against  the  employer  of  the  actual  wrong-doer. 
It  will  be  convenient  to  consider  his  liability  first  (/). 

{e)  See   Aldrieh   r,   Simmondi^    1  statute  limiting  owner's  liability. 

Stark.  214;  Oakley  y.  Speedy,  4  Asp.  (t)  See  The  Driune,  3   Hag.  114. 

M.  0.  134  ;   Blackie  v.  8tembridge^  6  In  tiiis  case  (deoided  under  63  Geo.  3, 

C.  B.  N.  S.  894.    The  contrary  has  o.  159),  after  decree  condemning  the 

been  hdd  in    a    Victorian    dourt:  owner  (who  intervened  in  the  suit) 

Claney  v.  Harrison^  4  Victoria  L.  B.  and  his  ship  and  freight,  the  ship 

437   (L.)  ;    Stuepoole  v.  Betridge^   5  was  sold,  and  the  pro^eds  were  in- 

Victoria  L.  R.  802  (L.).     During  sufficient  to  pay  the  fuU   amount 

the  sixteenth  and  seventeenth  cen-  of  damages  and  costs.    A  monition 

turies,  the  master  was  ahnost  always  was  decroed  against  the  owner,  who 

defendant  in   Admiralty  suits    for  was  in  charge  of  the  ship  at  the 

collision  and  other  matters  for  which  time  of   the  collision,  to   ^y  the 

the  ship  was  arrested ;  and  on  proof  deficiency,  and,  upon  his  failing  to 

of    negligence   the   sentence   went  do  so,  he  was  attached, 

against  him  personally.  (k)  In/ray  p.  93. 

(/)  Bou-cherY.NoidetromflT&xuit.  (/)  Whether  by  the  civil  law  the 

669  ;    McMamtt  y.  Crickett,  I  East,  shipowner  was  liable  for  a  oolliaion 

106.  caused  by  the  fault  of  the  master 

(g)  Kent's  Gomm.  vol.  3,  §  176.  or    crew    seems   to   be  a  disputed 

As  to  the  respective  duties  of  master  pou^t.     Bynkershoek,   Quaest.  Jur. 

and  pilot,  see  below,  p.  228.  Ciy.  1.  4,  o.  23,  contends,  that  he  is 

(A)  See  below,  p.  151,  aa  tp  the  not  liable:  ei  (magietro)  auUm  mfffi* 
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In  most  oases  the  owner  of  the  ship  is  the  employer  of  those 
on  board  and  in  charge  of  her,  and  is  liable  for  their  negli- 
gent acts.  So  generally  is  this  the  case  that  it  has  been  held 
thaty  in  the  absence  of  proof  to  the  contrary,  those  in  charge 
of  a  ship  will  be  presumed  to  be  in  the  employment  of  her 
owners  (m).  And  primA  facie  the  owners  are  the  persons  so 
described  upon  her  register.  But  the  register  is  not  con-^ 
clusiye  evidence  of  ownership ;  and  if  it  is  shown  either  that 
the  actual  owner  is  a  different  person  from  the  registered 
owner,  or  that  the  registered  owner  is  not  the  employer  of  the 
person  causing  the  collision,  the  presumption  as  to  the  liability 
of  the  registered  owner  is  rebutted. 

The  liability  for  damage  by  a  ship  does  not  attach  to  her  The  ship- 
owner  qud  owner.     It  is  only  as  master  or  employer  of  the  5J[ble[  not 
persons  whose  negligent  act  caused  the  damage  that  he  incurs  ^^  oiniiier, 
any  liability.      '*  The  owner  would  not  be  liable  merely  employer  of 
because  he  was  owner,  or  without  showing  that  those  navi-  ^^^!!^^ 
gating  the  vessel  were  his  servants  "  (n). 

It  is  further  necessary,  in  order  to  fix  the  shipowner  with  The  act  com- 
liability,  that  the  negligent  act  complained  of  was  an  act  of  nmift  be^an 
the  servant  acting  within  the   scope  of   his  employment.  *c'o'tl*« 
In  the  ordinary  case  of  a  collision  occurring  in  the  course  of  within  the 
the  employment  of  the  ship  for  the  owner's  benefit  no  diffi-  ^^oymOTt. 
culty  arises  upon  this  point.    But  when  the  ship  is  employed 
in  a  manner  not  authorized  by  the  owner  the  question  arises 
whether  those  on  board  are  acting  within  the  scope  of  their 
employment  by  the  owner.     In  an  American  case  (o)  where 
the  defendant's  servants,  acting  as  volunteers,  in  shifting  a 

datum  mm  eat  aliorum  naves  dolo  vel  the  ship  was  worked),  and  not  the 

eulpd  obntere ;   quod  ti  fecitaet,  ipte^  dominus  (general  owner),  was  gener- 

qucd  dedit  luat,  non  ezereUor  ;  so  also  ally  liable  for  the  acts  of  the  master. 
Bjnk.     Observationes   Jur.     Rom.  (m)  See  Joyce  v.  Capely  8  0.  &  P. 

1.  4,   c.    16.      On  the  other  hand,  370  ;    Mibbt  v.  -Bw»,  L.  R.  1  Q.  B. 

Yoet,  ad  Pandect.  14,  1,  7,  makes  634,  and  cases  there  cited ;  FrazerY, 

the  shipowner  liable :    quod  »i  deli'  Cutkbertwn^   6    Q.    B.    D.   93,   98 ; 

querit  {magister)  si   quidem    in    ipso  Ckasieaufteu/Y,  Lelange,  7  App.  Gas. 

officio  cHi  erat  propositus,  dum  forte  127 ;  Smith  v.  Bailey ^  (1891)  2  Q.  B. 

datd  operd  vel  eulpd  atque  imprudentid  403. 

tnani/estd  in  namyium  aliennm  impegit  {n)  Per   Lord    Cairns,    C,    River 

suum  ....  exereitores  ex  quasi  delicto  Wear   Commissioners  y.   Adamson,   2 

teneri  constat,    Huberi  Pz^lect.  Jur.  App.  Cas.  743,  751 ;   and  per  Ix>rd 

Qy.  14,  1,  8;  3  Kenfs  Comm.  161;  Blaokbnm,   Simpson  y.   Thompson,  3 

to  the  same   effect.      Of.  also  per  App.  Cas.  279,  293 ;  Hib^  y.  Jtoss^ 

Ware,  J.,  The  Rebecca,  Ware,  188;  ubi supra. 

The  Fhebe,    ibid.    263,    268.     The  (o)  Morrel  y.  Rheinfrank,  24  Fed. 

exereitor  (the  person  for  whose  boaefit  Bep.  94. 
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LIABILITY. 


SalvBgfe 
•enrioe. 


Owners  not 
liable  for 
wilful,  ma- 
lioionB,  and 
criminal  aoto 
of  their 
servants. 


800W,  caused  her  to  damage  a  canal  boat,  it  was  held  that  ihe 
defendants  (who  were  dock  owners  coaling  a  steamer)  were 
not  liable. 

Where  a  master,  without  any  instructions  from  his  owner 
as  to  towing  disabled  ships,  undertook  to  assist  a  disabled  ship 
into  port,  and  whilst  attempting  to  get  her  in  tow  negligently 
ran  into  and  injured  her,  it  was  contended  that  the  owner 
was  not  liable,  because  the  master  in  assisting  the  disabled 
ship  was  not  acting  within  the  scope  of  his  employment.  It 
was  held  that  he  was  so  acting,  and  that  his  owner  was 
liable  (p). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  crew 
can  seldom  be  within  the  scope  of  their  employment  so  as  to 
make  the  shipowner  liable.  Thus,  for  a  collision  caused  by 
the  master  and  crew  maliciously  driving  their  ship  against 
another,  the  owner  will  not  be  liable  (q).  So  where  those  on 
board  a  ship  wilfully  cut  another  ship  adrift,  and  the  latter 
suffered  damage  in  consequence,  it  was  held  that  the  owners 
of  the  former  were  not  liable  at  law,  and  that  their  ship  could 
not  be  sued  in  Admiralty  (r). 

The  followiog  case  shows  that  the  decisions  in  .these  cases 
depend  entirely  upon  the  wrongful  character  of  the  act,  and 
that  easting  adrift  a  craft  alongside  is  not  necessarily  always 
wrongful.  A  flat  alongside  a  steamship  for  coaling  purposes 
was  holed  by  a  floating  log,  and  reasonably  expected  to  sink 
immediately.  The  mate  of  the  steamship,  for  the  safety  of 
his  own  vessel,  set  the  flat  adrift,  and  the  flat  drove  against  a 


{p)  The  ThetUy  L.  R.  2  A.  &  E. 
866. 

(q)  The  Druid,  1  W.  Rob.  391; 
MeManua  v.  Crickett^  1  East,  406; 
Coft  y.  Alitimt  4  B.  &  Aid.  590. 
In  The  Seine,  8w.  411,  thin  defence 
was  pleadisd.  There  is  some  diffi- 
culty in  reooDoiling  these  with  later 
cases  (carriage  accidents) :  Limpue 
V.  General  Omnibue  Co»,  1  H.  &  C. 
626 ;  Page  v.  J)efriet,  7  B.  &  8. 1 87 ;  but 
the  character  of  the  acts  in  the  car- 
riage cases  is  substantially  different 
from  that  in  the  ship  cases.  In 
Beard  ▼.  London  General  Omnibus  Co., 
nOOl)  2  Q.  B.  5:{0,  where  the  con- 
aoctor  was  driving,  it  was  held  that 
he  was  not  about  his  owners*  bnsi- 


Fnr  an  instance  of  a  wilful 
attack  upon  another  ship  by  a  tug, 
see  L.  R.  1  A.  &  E.  64. 

(r)  The  Ida,  Lush.  6;  the  ship 
was  foreign,  and  the  collision  was  in 
a  foreign  river;  and  see  as  to  this 
case,  per  Sir  R.  Phillimore,  L.  R. 
3  A.  &  E.  47.  Cf.  The  Lunlouit, 
(1897)  App.  Cas.  97;  Campbell  v. 
Penneyhania  Hail,  Co.,  85  Fed.  Rep. 
462;  The  Chickasaw,  41  Fed.  Rep. 
627.  In  Waltham  v.  Mulgar,  Hoore, 
776,  the  Admiralty  Court  was  pro- 
hibited where  it  proposed  to  exercise 
jurisdiction  in  the  case  of  a  ship 
whose  crew,  against  the  ownerr 
orders,  had  piratically  seized  another 
ship. 


or  SHIP  UNDEE  CHARTEE.  *5 

ship  at  anohor.     The  steamship  owners  were  held  in  America 
not  to  be  liable  for  damage  to  the  anchored  ship  (a). 

But  owners  are  liable  for  the  acts  of  their  servants  done  in 
the  oonrse  of  their  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  be 
proved  {t).  And  owners  are  answerable  for  the  manner  in 
which  their  servants  navigate  their  ship,  though  the  wrongful 
act  of  the  servant  is  one  against  which  the  owners  have  given 
express  orders  (w). 

Infringement  of  the  regulations  is  a  misdemeanour,  and 
damage  caused  thereby  is  deemed  to  have  been  caused  by  the 
wilful  default  of  the  person  in  charge  of  the  deck  (x).  But 
owners  are  not  relieved  from  liability  for  the  acts  of  their 
servants  in  such  cases  (y) ;  nor  are  they  the  less  liable  because 
the  negligence  of  their  servants  is  criminal,  and  amounts  to 
manslaughter  (z). 

Where  a  ship  is  being  worked  by  a  charterer  or  hirer,  who  Owner's  lia- 
appoints  and  pays  the  oflScers  and  crew  under  a  charter-party  ^^^^ij  if^ 
or  agreement  which  is  in  effect  a  demise  of  the  vessel,  the  under  dbarter. 
owner  is  not  liable  at  law  for  damage  she  may  do  while  in 
the  possession  of  the  charterer.     But  if  the  owner  remains  in 
possession,   either  by  himself  or  his  agents,  he  is  liable, 
though  the  ship  is  under  charter  to  anotiier.    Where  a  ship 
was  chartered  for  six  months  at  201.  a  week  for  the  carriage 
of  passengers  and  goods  as  the  charterer  should  direct,  he 
paying  all  disbursements  and  the  wages  of  officers  and  crew, 
and  the  owners  keeping  the  ship  in  repair,  it  was  held  that 
the  owners  were  liable  for  a  collision  caused  by  the  fault  of 
those  on  board  {a). 

In  DalyeU  v.  Tyrer  (6),  H.,  the  lessee  of  a  ferry,  hired 
a  tug  with  her  master  and  crew  to  assist  in  working  the  ferry 

(«)  The  Chiekataw,  41   Fed.  Bep.  L.  R.  2  Q.  B.  634 ;  Orill  v.  General 

627.  Iron  Screw  Collier  Co,,  L.  R.  3  0.  P. 

(t)  See  per  Willes,  J.,  Barwiek  y.  476. 
English  Joint- Stock  Bank,  L.  R.  2  (z)  See  The  Franconia,  2  P.  D.  8, 

Ex.  259,  266.  163 ;  Beg.  v.  Keyn,  2  Ex.  D.  63. 

(u)  Limpua  ▼.  London  General  Omni-  (a)  Ftnton  v.  Dublin  Steam  Backet 

bua  Co.,  L.  R.  1  H.  &  G.  526;  Betts  Co.,  8  Ad.  &  Ell.  835.     The  decision 

V.  Be  Vitre^  L.  R.  3  Gh.  441.  went  npou  the  words  of  the  charter- 

(x)    25  &  26  Viot.  o.  63,  ss.  27,  28.  party ;  but  it  was  proved  that  the 

(y)  It  was  so  held  under  the  pro-  owners    had    appointed    and    had 

Tisions  of  a  former  Act :  The  Seine,  power    to    dismiss    the    crew    and 

Swab.    411.      See    also    BouUon  t.  officers. 
London  and  SotUh  Western  Bail.  Co.,  (b)  Ell.  Bl.  &  EU.  899. 
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for  a  day.  A  person  .who  had  oontraoted  with  H.  for  a 
season  ticket  was  injured,  whilst  on  board  the  tug,  by  the 
negligence  of  her  crew,  who  were  the  owners'  servants.  It 
was  held  that  he  could  recover  against  the  owners,  and  that 
his  right  against  them  for  the  negligence  of  their  crew  was 
independent  of  his  right  against  H.  upon  the  contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which  is 
manned  by  a  master  and  crew  who  are  the  owners'  servants, 
but  who  by  the  charter-party  are  bound  to  obey  the  orders  of 
a  third  person  who  is  not  the  owners'  servant,  are  liable  at 
law  for  damage  done  by  the  ship  while  acting  under  the 
immediate  orders  of  such  third  person.  Upon  principle  it  is 
difficult  to  see  why  the  owners,  by  placing  their  servants 
under  the  control  and  orders  of  a  third  person,  should  escape 
liability  for  their  wrongful  acts.  And  in  Fletcher  v.  Brad- 
dick  {c)  Sir  J.  Mansfield  held  the  owners  liable  in  such  a 
case. 

But  where  a  vessel  was  one  of  a  fleet  of  transports  engaged 
in  the  service  of  the  Q-ovemment  upon  an  expedition  of  war, 
it  was  held  by  Cockbum,  0.  J.,  that  it  was  an  incident  to 
such  an  employment  that  all  the  vessels  should  obey  the 
orders  of  those  in  command  of  the  expedition ;  and  that  if 
one  of  them  damaged  another  of  the  fleet,  whilst  acting  in 
strict  obedience  to  such  orders,  her  owners  would  not  be 
liable  (rf). 

In  The  Batata  (e)  a  harbour  corporation  chartered  a  tug  to 
tow  ships  to  their  dock.  It  was  held  that  they  were  liable 
for  its  default  whilst  doing  "  corporation  work." 

Where  a  Thames  barge  was  lent  by  her  owner  to  a  person, 

who  navigated  her  with   his  own   men,  it  was  considered 

clear  by  Best,  J.,  that  the  owners  were  not  liable  for  damage 

done  by  her(/). 

Owner  can  The  shipowners,  or  employers  of  the  master  or  actual 

Teoover  oyer 

against  actual 

wrong-doer.          ^^.^  ^  j^  ^  ^g^     rjr^^^  ^^^^  .^  ^^^  Tasmania,  13  P.  D.  110, 117. 

aatisfaotory.      The     decision     went  (rf)  Hodgkimofi  v.  Femie,  2  C.  B. 

partly  upon   the    ground  that  the  n.  S.  486.    ThU  statement  of  the 

duty  of  the  officer  did  not  extend  to  i^w  was  approved  by  the  Court. 

seeing  to  the  working  of  the  ship. 

The  officer  was  in  the  seryice  of  the  W  (18^9)  App.  Cas.  613. 

Gk>yemment  who  were  the  charterers.  (/)  Scott  y.  Scott ,  2  Stark.  438; 

The  case  was,  howeyer,  cited  without  but  it  seems  that  in  Admiralty  she 

comment  by  Sir  J.  Hannen  in  The  would  be  subject  to  arrest. 
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wrong-doer,  by  whose  fault  a  collifiion  occurs,  can  recover 
against  him  any  damages  which  they  have  been  compelled 
to  pay,  or  any  loss  which  they  have  suffered  by  his 
negligence  {g). 

It  has  never  been  held  that  the  duty  to  use  due  care  and  Owner  not 
skill  which  is  incumbent  upon  every  person  in  the  conduct  negligence  of 
of  that  which,  if  misconducted  (^),  may  be  harmful  to  others,  ^^^j^^**™ 
attaches  to  a  shipowner  whose  ship  is  being  navigated  by  a  demiaed. 
person  who  pays  the  owner  for  the  use  of  her,  but  navigates 
her  himself  or  by  his  servants  (»).     On  the  contrary,  it  seems 
dear  that  in  such  a  case  the  shipowner  is  under  no  such  duty, 
though  his  ship  is   chartered  or  hired  for  the  purpose  of 
navigation,  and  is  in   the   course   of  employment  for  the 
owner's  benefit.     The  duty  above  referred  to  attaches  only  to 
those  who  have  the  actual  conduct  of  the  ship  and  to  their 
employers ;  if  it  attached  to  the  owner  qud  owner,  it  is  clear 
that  he  could  not  free  himself  from  it  by  contract  (k) ;  but, 
as  stated  above,   mere  ownership   creates  no    liability  for 
damage  done  by  the  ship  (/). 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Vict.  Owner  liable 
0.  27),  8.  74,  the  owner  of  a  ship  which  damages  the  harbour,  ^^^^  ^'^ 
dock,  pier,  quays,  or  works  is  answerable  to  the  undertakers  pier,  &o.,  by 
tor   the   damage   done   by   such   ship,  or   by    any   person  Sin  his 
employed  about  her.     This  statutory  liability  is  larger  than  »ervant8. 
the  common  law  liability  of  the  shipowner;   for  it  exists 
whether  the  actual  wrong-doer  is  his  servant  or  not.     The 
ship  herself  is  also  liable  in  Admiralty,  and  a  maritime  lien 
is,  it  seems,  created  by  the  statute  for  the  amount  of  the 
damage  (m).     It  has  been  held  that,  notwithstanding  the 
words  of  the  statute,  the  shipowner  is  not  liable  for  injury  to 
a  pier  by  his  ship  in  case  of  violent  tempest  or  act  of  Qtod  (n), 

(/j  Green  v.  New  River  Co.y  4  T.  R.  and  Piers  Act,  1847,  mentioned  in 

589  ;  BUvntt  y.  KUl^  13  East,  13.  the  next  paragraph  of  the  text,  and 

(A)  As  to  this  duty,  see  per  Den-  in  some  local  Bocks  Acts. 

man,   G.  J.,  Mayor  of  Colchester  y.  {k)  Hole  y.  Sittinghoume  Rail,  Co,, 

Brooke,  7  Q.  B.  339,  377  ;   per  Lord  6  H.  &  N.  488  ;  per  Lord  Blackburn, 

Stowell  in  The  Dundee,  1  Hag.  Ad.  Dalton  y.  Angue,  6  App.  Gas.  740, 

120  ;    per  Lord  Blackburn  in    The  820 ;  Bower  v.  Peate,  1  Q.  B.  D.  321 ; 

VoorwaarU  and  The  Khedive,  7  App.  Htighes  v.  Pereival,  8  App.  Gas.  443. 

Cas.  795,  812  ;  and  River  Wear  Com-  [t)  Supra,  p.  63. 

mieeionere  v.  Adnmson,  2  App.  Cas.  (m)  See  The  Merle,  2  Asp.  M.  G. 

743,  767.     See  also  infra,  p.  201.  402. 

(i)  But    the    principle   has   been  («)  River    Wear    Commissionere    y. 

adopted    in    the  Harbours,   Dockn,  Adamson,   2   App.   Gas.   743,  oyer- 

f2 
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And  the  statate  provides  (sect.  74)  that  the  shipowner  shall 
not  be  liable  where  the  damage  was  caused  entirely  by  the 
faalt  of  a  oompnisory  pilot  in  charge  of  his  ship. 

The  liability  for  damage  done  by  a  ship  springing,  as  we 
have  seen,  not  from  ownership,  but  from  the  rule  of  law  by 
which  a  man  is  liable  for  the  wrongful  acts  of  his  agent 
acting  within  the  scope  of  his  employment,  it  is  evident 
that,  on  the  one  hand,  an  owner  may  be  liable,  though  the 
relation  of  master  and  servant  does  not  exist  between  him  and 
the  person  who  does  the  mischief,  and,  on  the  other  hand, 
that  the  principal  or  employer  of  the  wrong-doer  will  be 
liable,  whether  he  is  also  owner  of  the  ship  or  not.  A 
of  partners ;  ship  worked  by  a  partnership  is  an  instance  of  the  latter  case. 
Each  member  of  the  partnership  is  liable  for  the  negligent 
acts  of  the  other  partners,  and  for  the  acts  of  agents  of  the 
partnership  done  in  the  course  of  the  business  of  the  partner- 
ship. In  this  case,  unless  the  partner  sued  is  an  owner  of 
the  ship,  it  seems  that  his  liability  is  unlimited  (o). 

In  Sieel  v.  Lester  (p)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (^),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him,  the 
owner  having  no  control  over  her,  the  crew  to  be  engaged 
and  the  voyages  to  be  determined  at  the  absolute  discretion 
of  the  skipper.  The  owner  was  to  receive  one-third  of  the 
net  profits  earned  by  the  ship.  It  was  held  that,  whether 
the  skipper  was  the  owner's  servant,  or  his  partner  (r)  in  the 
adventure,  navigating  ship  for  the  joint  benefit  of  himself 
and  the  owner,  the  owner's  liability  for  the  ooUision  was  the 
same. 

Where  the  person  whose  negligence  causes  the  collision 
is  the  servant  or  agent  of  a  charterer  of  the  ship,  the  liability 
for  damages  falls  on  the  charterer.  But,  except  in  the  rare 
case  of  an  actual  demise  of  the  ship,  it  seldom  happens  that 
the  officers  and  crew  are  in  the  employment  of  the  charterer 


of  charterer. 


ruling  The  MerUy  uhi  supra^  and 
DennU  v.  Tovfll,  L.  R.  8  Q.  B.  10. 

(o)  See  fw/Vfl,  p.  166. 

{p)  3  C.  P.  D.  121. 

Iq)  Under  38  &  39  Vict.  o.  88. 

(r)  As  to  such  an  agreement  not 
constitating  a  partnershipi  see  ^Mr- 


nard  v.  Aar(m,  31  L.  J.  C.  P.  334. 
In  Webster  V.  Dieharoon,  64  Fed.  Rep. 
143,  a  Terj  similar  American  case,  it 
was  held  that  the  ship  was  liable  in 
rem,  but  not  the  owner  in  personam. 
See  also  2%e  Phehe,  Ware's  Reports, 
263. 
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and  not  of  the  owner.  Whether  in  the  case  of  a  ship  being 
demised  to  a  charterer,  the  charterer  would  take  the 
benefit  of  the  statute  limiting  shipowners'  liability,  seems 
doubtful  («). 

A  person  who  contracts  with  a  shipowner  for  the  use  of 
his  ship,  with  her  officers  and  crew,  for  a  specified  time  or 
purpose,  does  not  thereby  become  liable  for  the  negligence  of 
those  on  board  her.  Thus,  where  harbour  commissioners 
contracted  with  a  tug-owner  that  his  tug  should  tow  vessels 
into  the  harbour  at  a  specified  price,  it  was  held  that  they 
were  not  liable  for  the  negligence  of  the  crew  of  the  tug  (t). 
As  between  charterer  and  owner,  the  former  may  be  liable 
for  damage  to  the  ship  by  the  negligence  of  those  on  board, 
whether  they  are  his  servants  or  not,  by  reason  of  the  obliga- 
tion arising  out  of  the  contract  to  return  the  ship  in  the 
condition  in  which  he  received  her,  wear  and  tear  and 
accidents  excepted  (u). 

Thus  far  we  have  considered  the  liability  at  common  law  of  Liabilitj  of 
the  actual  wrong-doer  and  of  persons  answerable  for  his  acts,  ^(^^iljty. 
The  injured  person,  we  have  seen,  has  at  common  law  no  lien 
upon  the  wrong-doing  ship,  but  only  a  right  of  action  against 
the  person  in  fault,  and,  if  he  was  the  servant  or  agent  of 
another,  against  his  employer  {x).  We  now  proceed  to 
discuss  the  liability  in  Admiralty  of  the  ship  by  the  negligent 
navigation  of  which  the  damage  was  occasioned.  In  dealing 
with  this  branch  of  the  subject  it  is  almost  impossible  to 
avoid  personifying  the  ship  and  speaking  of  her  as  the  actual 
wrong-doer.  The  habit  is  in  some  respects  convenient  and  is 
inveterate,  and  it  would  be  useless  to  struggle  against  it. 
But  it  must  not  be  forgotten  that  in  speaking  of  a  ship  as  a 
wrong-doer  or  "  in  fault "  for  a  collision,  we  are  using  a 
figure  of  speech  which  is  apt  to  be  misleading  (y).     There 

(«)  See  infra,  p.  156.  App.  Gas.  743,  768. 

(/)  CuihberUon  v.  Farsona,  12  C.  B.  (y)  The  judpient  in  The  Sisters, 

304.    And  see  the  ohserrations  of  1  P.  D.  117,  is  an  instance  of  tiie 

Tenterden,    G.   J.,    in    Langhir    y.  confusion  arising  from  the  practice 

Bnnter,   6  B.   &  G.   647,   cited  by  of  personif  jing  the  ship.    A  collision 

Bntt,  J.,  in  The  Quickstep,  15  P.  D.  occurred  by  the  fault  of  those  on 

196,  200.  board  ship  A.  in  driving  another,  B., 

(«)  See  Coupe  Co,  v.  Maddiek,  (1891)  to  alter  her  course,  so  as  to  strike 

2  Q.  B.  D.  413.  and  injure  a  third  ship,  G.     G.  sued 

{x)  See  per  Lord  Blackburn,  River  A.,  and  in  the  judgment  the  action 

Wear  Commissioners  v.  Adamson,   2  is  thus  described : — **  Tlie  suit  is  not 
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axe,  indeed,  to  be  found  in  the  books  oases  which  give  some 
oountenanoe  to  the  doctrine  that  in  Admiralty  the  ship  is  the 
real  defendant ;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense.  But 
it  is  submitted  that  this  view  of  the  liability  of  the  ship  in 
Admiralty  is  not  well  founded,  and  that  at  the  present  day  it 
woidd  not  be  followed.  It  probably  would  never  have  been 
put  forward  but  for  the  loose  language  frequently  used  with 
reference  to  negligence  in  the  (x^nduct  of  ships,  which 
attributes  the  negligence  not  to  the  persons  who  navigate, 
but  to  the  ships  themselves.  The  process  of  Admiralty 
Courts  against  the  ship  seems  clearly  to  have  originated,  not 
in  any  such  idea  as  that  involved  in  the  law  of  deodand  (s) 
or  in  the  noxal  action  of  the  civil  law,  but  simply  as  a  ready 
and  efFectual  means  of  compelling  the  wrong-doer  to  appear 
and  defend  the  action,  or  to  make  recompense  (a). 

Some  countenance  is  lent  to  the  doctrine  that  the  ship  is 
liable  without  regard  to  her  ownership  by  cases  (b)  in  which 
the  shipowner  has,  by  seizure  and  sale  of  his  vessel  in 
Admiralty,  been  held  liable  in  damages  for  a  collision  caused 
by  the  fault  neither  of  himself  nor  of  his  servants,  but  of 
persons  in  charge  of  his  ship  who  were  not  his  servants. 
Some  of  these  cases  have  been  reversed  on  appeal ;  but  there 
is  at  least  one  (c)  recent  decision  of  the  Court  of  Admiralty 
giving  effect,  at  the  expense  of  the  innocent  owner,  to  the 
principle  that  it  is  the  ship  that  does  the  wrong.  Whatever 
ground  there  may  be  for  the  opinion  that  by  the  maritime 

brought  against  the  actual  wrong-  where   there   is   mere   negligence : 

doer,  but  it  is  brought  against  the  Law  Magazine,  toI.  3,  p.  188. 
vessel  which  caused  the  actual  wrong-  («)  gee  per  Dr.  Luahington  in  Ths 

doer  to  do  the  wrong.'*  Meilona,   3  W.  Rob.    16;    and  the 

(a)  In    Hohnes*    Common    Law,  judgment  of  GoreU  Barnes,  J.,  in 

pp.  26  8fq.,  and  an  article,  10  Amen-  xh^  jUpon  City,  (1897)  P.  226,  240. 
can  Law  Review  (p.  432),  the  writer  ,..1,      rJ    \ 

suggests  a  connection  between  the  (*)   ^^    Ticonderoga,   Swab.   216; 

liability  of  the  ship  in  Admiralty  ^^  Lemington,  2  Asp.  M.  C.  476, 

and  the  kw  of  deodand;   and  he  ^^^  <»««»  «l/"''*»   PP-  ^^  *^-     The 

refers   to    the  noxm  deditio  of    the  opposite  views  as  to  the  position  of 

Roman  law  as  embodying  the  same  *^®  owner  of  a  ship  proceeded  against 

idea.    For  a  curious  case  upon  the  ^  ^®  Admiralty  Court  will  be  found 

law  of  deodand  in  connection  with  discussed  in  The  MuUingar,  26  L.  T. 

collision,  see  5"^.  v.  Polwart,  1  Q.  B.  326,  and  The  Parletnent  Beige,  6  P.  D. 

818,  where  it  was  held  that  the  jury  1^7,  217 ;  The  Longford,  14  P.  D.  34. 
have  no  power  to  levy  deodand  where  {c)  The  Lemington,  2  Asp.  H.  C. 

the  collision  is  by  fault  amounting  476.    See  this  and  other  oases  bebw, 

to  manslaughteri  though  they  have  pp.  82  eeq. 
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law  it  was  the  ship  that  did  the  wrong  (^,  and  the  ship  that 
paid  the  recompense,  the  principles  of  the  common  law  have 
so  far  prevailed  in  the  Admiralty  of  this  country,  that  it  is  at 
least  doubtfiil  whether  at  the  present  day,  notwithstanding 
the  ease  above  mentioned,  damages  could  be  recovered  in 
Admiralty  against  an  innocent  shipowner,  where  his  liability 
depended  only  upon  the  supposed  principle  of  the  maritime 
law  which  fixes  the  fault  upon  the  ship. 

Upon  this  subject  the  language  of  Selwyn,  L.  J.,  in  The 
Halley  may  here  be  quoted.  "In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 
such  as  a  ship  or  carriage,  may  be,  and  frequently  is,  spoken 
of  as  the  vnx)ng.doer ;  but  it  is  obvious  that  although  redress 
may  be  sometimes  obtained  by  means  of  the  seizure  and  sale 
of  the  ship  or  carriage,  the  chattel  itself  is  only  the  instru- 
ment by  the  improper  use  of  which  the  injury  is  inflicted  by 
the  real  wrong-doer  (e). 

Again,  in  The  Parlanent  Beige  (/),  Brett,  L.  J.,  delivering 
the  judgment  of  the  Court  of  Appeal,  said : — "  In  a  claim 
made  in  respect  of  a  collision  the  property  is  not  treated  as 
the  delinquent  per  se.  Though  the  ship  has  been  in  collision 
and  has  caused  injury  by  reason  of  the  negligence  or  want  of 
skill  of  those  in  charge  of  her,  yet  she  cannot  be  made  the 
means  of  compensation  if  those  in  charge  of  her  were  not  the 
servants  of  he^  then  owner,  as  if  she  was  in  charge  of  a 
compulsory  pilot.  This  is  conclusive  to  show  that  the 
liability  to  compensate  must  be  fixed  not  merely  on  the 
property,  but  also  on  the  owner  through  the  property." 

From  the  expressions  used  in  these  judgments,  it  would 
appear  that  the  liability  of  the  ship  in  Admiralty,  and  of  the 
owner  at  common  law,  should  always  be  concurrent.  And 
in  The  Druid  (</),  Dr.  Lushington  said,  that  the  liability  of 
the  ship  and  the  responsibility  of  the  owner  were  convertible 
terms.     But  unless  we  are  to  understand  "  owner  "  to  mean 


(d)  Cf.  Anon.,  1  Keb.  44,  where  107,  111 ;  Simpson  ▼.  Thompson,  3 
tlie  <<  misdemeanoar  of  boat''  is  App.  Gas.  279,  as  to  the  necessity 
spoken  of.  Cf.  Hopton  c.  a  pink,  of  determining  who  is  "the  actual 
Seld.  Ser.  Adm.  ii.  79.  wrong-doer.'* 

(e)  Fer  Selwyn,  L.  J.,  in  The  //-x  ^p  t>  iq7  oift 
Salley,  L.  B.  2  P.  0.  193,  201.  ^i  6  l*.  1^.  197,  218. 
And  Bee  7^  Jf.  Moxham,  1  P.  D.  (ff)  1  W.  Bob.  391. 
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pro  h&c  vice  ownoTy  or  in  some  sense  other  than  that  of  general 
owner,  the  dictum  of  Dr.  Lushington  is  not  consistent  with 
subsequent  oases.  It  is  clear  that  the  ship  may  be  liable  in 
Admiralty  where  no  damages  could  be  recoTered  at  law 

ICaiitime  lien  against  the  general  owner  {h), 

i^mxmT*  Before  discussing  further  the  cases  in  which  the  ship,  as 
distinguished  from  her  owners,  is  liable  for  collision,  it  will 
be  convenient  to  consider  the  nature  of  the  liability  of  the 
ship  in  Admiralty.  This  liability  exists  in  the  form  of  a 
lien  or  charge  upon  the  ship,  which  arises  in  consequence 
of  the  collision  in  favour  of  the  injured  party.  As  a 
general  rule,  where  a  ship  in  the  course  of  her  employment 
for  the  owner's  benefit,  by  the  fault  of  those  in  charge, 
strikes  or  causes  injury  to  (i)  another  ship,  a  charge  for  the 
amount  of  the  loss  attaches  to  her  in  favour  of  the  sufferer. 
This  charge  or  privilege,  called  a  maritime  lien,  is  enforced 
against  the  ship  by  an  action  in  rem  in  Admiralty. 

The  proceedings  in  an  action  in  rem  commence  with  the 
issue  of  a  writ  of  summons  addressed  to  the  owners  and 
persons  interested  in  the  ship ;  this  is  followed  by  arrest  {k) 
of  the  ship  by  the  marshal  of  the  Court.  Thereupon  the 
ship,  with  her  gear  and  tackle,  and  the  freight  she  is  earning 
at  the  time  of  the  collision,  become  security  to  the  plaintiff 
for  any  damages  he  may  recover  in  the  action  (/). 

(A)  Infra,  pp.  80  seq,  Huberi  Positioned  juris,  ii.  4 ;  Hab. 

(t)  See  infra,  p.  76.  Preelectiones  jur.  civ.,  vol.  2,  88  teq,; 

(k)  The  Valentinian  Begalations,  and  see  Maine's  Early  History  of 

issaed  eireiter  ▲.n.   1336—1313,  for  Institutions,  pp.  261  seq, 
the  guidance  of  the  Courts  of  the  (J)    Subject     to     the     marshal's 

Sea  at  Valencia,  contain  provisions  charges  :    The    Europa,   Br.    &    L. 

as  to  the  execution  of  the  sentence  210.      The   nature    of   proceedings 

of  the  Court  by  arrest  and  sale  of  in    rem    is   fully  discussed    in    the 

the  moveable  property  of  the  de-  following  oases:  The  Bold  Bweleugh, 

fendant,  includhig  his  ships.     These  7   Moo.   P.   C.   267  ;    The  Aline,   1 

provisions  are  in  some  respects  simi-  W.    Bob.     Ill;     The    Melhna,     3 

lar  to  the  existing  process  of  the  W.  Rob.    16 ;    The  Nymphs    Swab. 

Admiralty ;  but  there  is  no  trace  in  Ad.    86  ;     The    Parlement    Beige,    5 

them  of  a  lien  existing  before  arrest.  P.  D.  197 ;  The  Orient,  L.  R.  3  P.  C. 

See  Black  Book,  Rolls' series,  Vol.  IV.  696  ;  The  Two  Ellens,  L.  R.  4  P.  C. 

pp.  475  seq.    These  Regulations  are  161  ;    The  Heinrieh  Bjom,  10  P.  D. 

referred  to  by  Mr.  Justice  Story  in  44,  at  pp.  63,  64;  The  Celh,  13  P.  D. 

De  Lovio  v.  Boit,  2   Gall.   398,   as  S2;   The  Bipon  City,  (1897)  P.  226 ; 

authority  for  the  extent  and  character  Taylor  v.  Carryl,  20  How.  684.      It 

of  Admiraltr^-  jurisdiction.    Arrest  of  is  doubtful  whether  the  doctrine  that 

a  defendant  B  property  or  person,  to  collision  g^vesriseto  alien  is  older  than 

compel  him  to  appear,  licet  in  jure  The  Bold  Bwclntgh.   In  no  earlier  case 

dvili  nullum  habet  fundamentum,  was  is  the  doctrine  explicitly  stated.     In 

a  practioe  which  formerly  extensively  Brown's   Admiralty   Law,    vol.  2, 

prevailed  on  the  continent  of  Europe:  p.  143,  it  is  stated  that  ''the  torts 
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The  priyilege  or  right  of  the  injured  party  against  the  ship 
is  inchoate  from  the  moment  of  oolli^ion  (m),  and  is  carried 
into  effect  hj  proceedings  in  the  Admiralty  Division  of  the 
High  Court  or  other  Court  having  Admiralty  jurisdiction. 
It  is  not  limited  to  the  owner's  interest  in  the  ship  (n) ;  nor 
is  it  displaced  hy  a  sale  to  a  bond  fide  purchaser  without 
notice  (o),  hy  the  owner's  death  (/?),  or  bankruptcy  {q)^  or,  if 
the  ship  is  owned  by  a  company,  by  a  winding-up  order 
against  the  company  (r),  or  by  a  sale  under  the  order  of 
a  foreign  Court  in  which  the  proceedings  are  not  in  rem  («). 
The  lien  is  not  barred  by,  or  in  analogy  to,  the  Statute  of 
Limitations  (^).  The  injured  party  must,  however,  take 
proceedings  to  enforce  his  right  within  a  reasonable  time, 
or  he  will  lose  the  benefit  of  his  lien  {u)y  at  any  rate  where 
there  are  circumstances  which  render  its  enforcement  in- 
equitable. Where  the  defendant  ship  was  owned  by  a 
company,  and  many  of  the  shares  in  the  company  had 
changed  hands  since  collision,  this  was  held  not  to  constitute 
a  sufficient  change  of  interest  to  render  the  enforcement  of 
the  lien  inequitable  {x).  The  Bold  Buccleughy  which  is  the 
first  reported  case  in  which  the  damage  lien  was  declared, 
though  often  questioned,  has  never  been  expressly  dissented 


of  the  maater  cannot  be  sapposed  to 
hypoUiecate  the  8hip»  nor  in  my 
humble  judg^nent,  in  striotness  of 
speech,  to  produce  any  lien  on  it'* ; 
eren  for  salvage  the  writer  thought 
that  there  is  no  lien :  ibid,  p.  52. 
From  Gierke's  Praxis,  tit.  24,  28,  it 
appears  that  arrest  of  the  defendaot's 
ship  (or  other  goodn)  was  an  alter- 
native to  arrost  of  the  defendant's 
person,  and  was  merely  a  means  of 
compelling'  appearance.  The  early 
records  of  the  Court  show  that  it 
was  not  always  the  ship  that  did  the 
damage  that  was  arrested ;  any  ship 
or  goods  belonging  to  her  owner 
were  equaUy  liable  to  arrest;  and 
also,  as  it  seems,  cargo  on  board  the 
dhip     arrested.      See    next    page, 


note  {d). 
P.'C.  267. 


(m) 


Bold  Bueeleughj   7  Moo. 


[n)  See  per  Lord  Watson,  The 
Bunlomt,  (1897)  App.  Gas.  97,  106 ; 
ne  Tuw  ElUnt,  L.  E.  4  P.  G.  161. 

(o)  The  Bold  Bueeleugh,  7  Moo. 
P.  C.  267 ;  The  Nymph,  Swab.  86 ; 
The  Melkma,  2  W.  Rob.  16. 


(p)  See  PhiUipt  v.  Homfray,  24 
Gh.  D.  439,  and  oases  there  cited,  as 
to  an  action  at  law  in  this  case. 

(q)  The  Young  MeehaniCy  2  Gurtis, 
404  (Amer.  case). 

(r)  In  re  Australian  Direct  Steam 
Navigation  Co.,  L.  R.  20  Eq.  326; 
In  re  Rio  Grande  do  Snl  Steamship  Co., 
6  Gh.  D.  282;   The  Cella,  13  P.  D.  82. 

{»)  The  Charles  Amelia,  L.  R.  2 
A.  &  E.  330. 

{t)  The  Kong  Magnus,  infra.  In 
America,  aliter ;  The  Amboy,  36 
Fed.  Rep.  925 ;  and  see  The  Alaska, 
33  Fed.  Rep.  107;  n^ithcofftky  v. 
Wier,  32  Fed.  Rep.  301  ;  Scull  v. 
Raymofid,  18  Fed.  Rep.  547. 

(m)  In  The  Europa,  2  Moo.  P.  G. 
N.  S.  1,  the  lien  was  held  to  be 
subsisting  three  years,  and  in  The 
Kong  Magnus,  (1891)  P.  223,  eleven 
years,  after  the  collision.  In  the 
latter  case  the  shi^  had  been  in 
ports  of  the  United  Kingdom 
47  times,  in  all  176  days,  during  the 
eleven  years.  See  also  The  Fairport, 
8  P.  D.  48. 

(x)  The  Kong  Magnus,  supra. 


freight. 
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from,  and  has  reoently  been  approved  by  the  House  of  Lords. 
The  Admiralty  law  of  Scotland  was,  in  the  same   ease, 
declared  to  be  the  same  as  that  of  England  upon  the  question 
of  the  damage  lien  (y). 
To  what  the        The  lien  attaches  to  the  hull  of  the  ship,  and  also  to  her 
*'   tackle,  apparel,  and  furniture.   Thus  her  sails  and  rigging  (s), 
and  her  equipment  for  a  fishing  voyage  (a),  have  been  held 
subject  to  it.     But  it  does  not  attach  to  the  wearing  apparel 
of  passengers  on  board  her  {h).    The  lien  exists  after  the  ship 
has  been  wrecked  and  broken  in  pieces,  and  it  may  be  enforced 
against  the  fragments  (e). 
Cargo  may  be      Cargo  on  board  the  ship  arrested  forms  no  part  of  the  re9 
o^apSiw-     ^  which  the  lien  attaches  {d) ;  but  it  is  subject  to  arrest  in 
ment  of  order  to  compel  the  payment  into  Court  of  freight  due  to  the 

shipowner  {e) ;  and  if  part  has  been  discharged,  the  remainder 
will  be  released  only  upon  payment  of  the  whole  of  the 
freight  (/) ;  and  when  the  ship  is  ordered  to  be  sold,  the 
Court  will  order  the  marshal  to  retain  the  cargo  as  security 
for  the  freight  and  charges,  and,  if  no  application  be  made,  to 
sell  such  part  as  may  be  necessary  to  pay  them  {g).  Such 
freight  is  part  of  the  res^  although  the  cargo  in  respect  of 
which  it  is  payable  was  not  on  board  at  the  time  of  the 
collision,  if  the  vessel  aiTcsted  was  in  fact  then  engaged  in 
earning  it.  Thus,  where  a  ship  was  in  collision  on  her  out- 
ward voyage  with  a  cargo  on  board  for  the  owner's  benefit,  it 
was  held  that  the  cargo  which  she  was  then  under  charter  to 
bring  home  from  the  foreign  port  was  liable  to  arrest  (A). 
But  where  the  freight  has  been  paid,  and  the  ship  was  sub- 

ijf)  The  Dunlossit,  (1896)  App.  Gas.  {e\  The  Victor,  Lush.  72 ;  The  Leo, 

97.  Luah.  444  ;  Nixon  v.  Roberts,  IJ.  & 

\z)  The  Alexander,  \  "DoAa.  21%.  H.  739.    As  to  arrest  of  cargo  where 

(a)  The  Duttdee,  I  Hagg.  109.  no  freight  is  due,   see    TA*    Flora, 

(b)  The  Wittiam  III.,  L.  R.  3  A.  L.  R.  1  A.  &  E.  46.    Art.  736  of  the 
&  E.  487.  German  Commercial  Code  provides 

(e)  The  Neptune,  1  Hagg.  227,  238  for  arrest  of  cargo   for   the   same 

(where  the  lien  was  for  wages) ;   The  purpose. 

£old  BueeUugh,  7  Mpo.  P.  C.  267.  (/)  The  Roecliff,  L.  R.  2  A.  &  E. 

Blst.  The  Annie,  12  P.  D.  60  (a  case  363. 

°'«  tS^^I-  «»ne  eTidenoe  ttat      .^'^  ^  ^^^^'^  »  ^^-  C- 
erJLl^\^  ^»«,wv  ,•«  ♦»»-»  ...w^....  ^^;«.»      347.      In  that  case  the  cargo  was 


ship.    See  Vognel  c.  Tomlitmn,  infra,       ^o^^o  sale, 
p.  146;   and  Bynke  ■     ■     ^ 
Jnr.  Priv.  1.  iv.  o.  20 


p.  14^ ;   and  Bynkenshoek,   Qunst.  (A)  The  Orpheus,  L.  R.  3  A.  ft  £. 


DAMAGE  LIEN  :    TO  WHAT  IT  ATTACHES.  76 

seqnently,  and  before  arrest,  sold,  it  was  held  that  the  new 
owner  was  not  liable  beyond  the  value  of  the  ship  (t). 

There  has  been  much  discussion  as  to  whether  the  damage  In  what 
lien  attaches  where  the  Admiralty  Court  has  jurisdiction  only  "^"®'^ 
by  statute ;  whether  in  a  particular  case  the  right  to  proceed 
against  a  ship  m  rem  under  3  &  4  Yict.  c.  65,  or  under 
24  Yict.  c.  10,  involves  a  maritime  lien.  It  is  clear  that 
where  no  action  lies  in  rem  (A)  there  can  be  no  lien.  But 
there  may  be  a  proceeding  in  rem  where  no  lien  exists ;  as  in 
the  case  of  an  owner  or  consignee  of  cargo  carried  into  an 
English  or  Welsh  port  suing  the  ship  for  damage  to  the 
goods  or  for  breach  of  contract  (/),  or  other  proceedings 
against  the  ship  authorised  by  one  of  the  above  statutes  (m). 

Whether  or  no  the  lien  attaches  to  a  ship  that,  without 
being  in  collision  herself,  by  her  negligent  navigation  causes 
a  collision  between  two  other  ships  (n),  has  not  been  expressly 
decided.  So,  with  regard  to  collisions  within  the  body  of  a 
coimty,  since  the  High  Court  of  Admiralty  had  no  jurisdic- 
tion in  such  cases,  it  has  been  doubted  whether  the  damage 
lien  attached,  after  the  extension  of  the  Admiralty  jurisdiction 
to  these  localities  by  statute.  It  was  pointed  out  by 
Mellish,  L.  J.,  in  The  Two  Ellens  (o),  that  there  are  strong 
grounds  for  holding  that,  since  collision  gave  a  maritime  lien 
when  it  occurred  upon  the  high  sea,  it  was  intended  by  the 
Acts  which  extended  the  jurisdiction  that  collision  should  also 
give  a  lien  when  it  occurred  within  a  county.  In  a  recent 
case,  where  the  collision  was  within  the  body  of  a  county 
between  a  ship  and  the  Liverpool  landing-stage,  Gorell 
Barnes,  J.,  held  that  the  lien  attached  (/?).     Probably,  there- 


(•)  The  Mellona,  3  W.  Bob.  16,  25.  (n)  As  in  The  Sistera,  1  P.  D.  117 ; 

(*)  E.g.,  for  loas  of  life :  The  Vera  The  Port  Vietoria,  (1902)  P.  25  ;  and 

Crusj  10  App.  Gas.  59 ;  for  oargo  lost  other  oases  «upra,  p.  27.    In  America 

in  a  collision  for  which  the  carrying  the  Uen  has  been  held  to  arise  in  the 

ship  was  alone  in  fault :  The  Victoria,  case  of  a  tug  by  whose  fault  her  tow 

12  P.  D.  105.  was  forced  into  collision  with  a  third 

{I)  The  Heinrich   Bjortif    11   App.  ship:   The  John  G.  Stevens,  170  U.S. 

Gas.    276    (necessaries);     The     Two  Rep.  113. 

Ettem,   L.  B.  4  P.  0.    161   (mort-  (o)  L.  R.  4  P.  G.  161,  167 ;  and 

gage).  per  Ijord  Halsbury,  G.,  in  The  Sara, 

(m)  The  Pieve  Superiore,  L.  R.  6  14  App.  Gas.  209,  216.    Cf.  The  Zeta, 

P.  G.  4S2.     In  The  Patria,  L.  R.  3  (1893)  App.  Gas.  468. 

A.  k  E.  436,  459,  Sir  R.  Phillimore  (/>)  The    Veritas,    (1901)   P.    304. 

appears  to  have  assumed  that  there  The  learned  judge  doubted  whether 

was  a  lien.     Sed  qu.  it  was  necessary  to  decide  the  point ; 
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fore,  it  attaohes  in  aU  damage  eases  {q)y  whether  the  jurisdio- 
tion  is  that  of  the  old  High  Court  of  Admiralty  or  statutory. 
That  collision  between  ships  is  not  a  necessary  condition  of 
the  lien  follows  from  The  Veritas  {mpra)  and  The  Zeta  (r).  In 
the  latter  case  the  damage  was  to  a  ship  by  collision  with  a 
pier  head ;  and  it  was  contended  that  the  case  would  not  have 
been  within  the  jurisdiction  of  the  Admiralty  before  its 
extension  by  statute  in  1840.  Lord  Herschell,  C,  says :  "  I 
cannot  regard  it  as  established  that  in  the  year  1840  its  juris- 
diction {i.e,  of  the  High  Court  of  Admiralty)  in  the  case  of 
damage  received  by  a  ship  was  limited  to  damage  received  by 
collision  with  another  vessel.  I  can  find  no  ground,  either  in 
principle  or  authority,  for  such  a  limitation."  Conversely, 
damage  done  by  a  ship  to  objects  other  than  ships  may  be 
sued  for  in  Admiralty  in  reni  («),  and  will,  it  is  conceived,  give 
rise  to  a  maritime  lien  {t). 

There  is  a  question  whether,  in  the  case  of  a  collision  in  a 

county  between  two  non-seagoing  lighters,  there  can  be  a 

damage  lien  (m). 

Id  jury  to  pier      The  liability  created  by  10  &  11  Vict.  c.  27  upon  a  ship 

works^'*'      that  injures  a  pier  or  harbour  works  involves  a  maritime 

lien  {x). 

but  it  appears  to  have  been  material ;  ii.    p.    Ixxzii.      In   the   foUowing 

and  there  is  an  express  decision  **if  American  cases  the  jurisdiction  was 

it  be  material"  :  i^«<;.  p.  314.  allowed:     Atlee    v.   Packet    Co.,   21 

{q)  Including    cases    where    the  Wall.  389  (damage  to  a  ship  by  a 

wrong-doing  diip  is  not  herself  in  pier  improperly  built  in  a  fairway) ; 

oollision.    The  DunloatU,  (1897)  App.  MeCord  ▼.  Steamboat  Tiber ^  5  Bissel, 

Cas.  97,  does  not  contradict  this.  295  (by  a  warp  stretched  across  a 

(r)  (1893)  App.  Cas.  468.   The  gist  river).      Gf.  also   1  Pars,  on  Ship, 

of  the  matter  seems  to  be  tort  done  by  ed.  1869,  p.  632  (damagpe  to  a  ship 

a  ship.     See  The  Sarah,  Lush.  649.  by  a  bridge)  ;  The  Plymouth,  3  Wall. 

(«)  In   The  Swiftf  (1901)  P.   168,  20  (fire   communicated  from  a  ship 

the    damage    was    to    an     oyster  to  a  warehouse  (jurisdiction  denied)). 

"bed;  va  The  Veritas,  ubi  eupra,  to  a  See  also  The  W.  T,  Cletrk,  6  Bissei, 

landing-stage ;  in  The  Clara  Killam,  295  (collision  with  a  raft).     In  The 

L.  R.  3  A.  &  E.  161,  and  The  Czar,  Cygnus,  2  L.  T.  196,  the  Royal  Court 

19  Lower  Canada  Jurist,  197,  to  a  of  Jersey  held  that  personal  injury 

telegraph  cable:    in    The    Vhla,    19  caused  ashore  by  the  parting  of  a 

L.  T.  89,  and  The  Exeehior,  L.  R.  2  ship's  warp  was  not  within  its  Ad- 

A.  &  E.   168,  to  a  breakwater;   in  minilty  jurisdiction.     In   The  Ted' 

The  Albert  Edward,  44  L.  J.  Ad.  49,  dington,    Stockton's    V.    Ad.    Dig. 

to  a  mooring  dolphin;  in  The  Chase,  (Canada)  45,  54,  the  jurisdiction  was 

Stuart's  v.  Ad.  Rep.  361,  to  a  wharf.  exercised  where  the  damage  was  by 


The  records  of  the  High  Court  of  a  ship's  warp  to  a  truck  asnore. 

Admiralty  show  that  suits  have  been  it)  The  Veritas,  t4bi  supra. 

entertained  for  collisions  with  a  wear,  (m)  See  PUrkis  v.  Flower,  Everard 

a  house,  a  wharf,  a  bridge,  and  a  ▼.  Kendall,  infra,  pp.  3U2,  303. 

dredger :    Selden,    Ser.    Admiralty,  (x)  The  Merle,  2  ABp.  M.  C.  402. 


damaqelien:  fbiobtty. 
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If  a  foreign  ship  injures  a  British  ship,  or  property  of  a  Formgn  ahip 
British  subject,  in  any  part  of  the  world,  she  may  be  detained  inj^^  to  ^ 
if  found  within  three  miles  of  the  shore  of  the  United  Bang-  BritdBh  ship, 
dom  (y).     A  ship  which  has  been  so  detained  was,  after  an 
absolute  appearance  by  her  owners  in  Admiralty,  held  liable 
in  rem  for  injury  to  a  barge  within  the  body  of  a  county  (s). 

A  plaintifF  who  obtains  judgment  in  a  damage  action  is  Priority  of 
entitled  to  enforce  his  lien  to  the  exclusion  of  another  damage  ^  ^' 
claimant  who  institutes  his  action  after  judgment  even  on  the 
same  day  (a).  And  the  damage  lien  takes  precedence  of 
charges  upon  the  ship  arising  out  of  contract,  such  as  mort- 
gages (b)  and  bottomry  bonds,  whether  prior  or  subsequent 
to  the  collision  in  date  (^),  liens  for  wages,  whether  earned 
before  or  after  the  collision  {d)^  liens  for  pilotage  (e),  salvage 
liens  attaching  before  the  collision  (/),  and  probably  the 
possessory  lien  of  a  shipwright  for  repairs  (g).  But  it  ranks 
after  the  claim  of  a  bondholder  who,  after  the  collision  and 
before  arrest,  without  notice  of  the  damage  lien,  advances 
upon  bottomry  money  which  is  afterwards  expended  in  repairs 
— so  far,  at  least,  as  such  claim  relates  to  the  increased  value 
of  the  ship  by  reason  of  such  repairs  (h) ;  and  it  probably 
ranks  after  a  salvage  lien  attaching  after  the  collision  (t). 

Where  several  claimants  for  damages  in  several  actions  in  Oider  of 

claimantB  in 


Tliis  case  was  ovemiled  upon  another 
point  bj  £wer  Wear  Commissioners  v. 
Adamsofi,  2  App.  Gas.  743. 

{y)  57  Ae  58  Vict.  o.  60,  s.  688. 

Iz)  The  Bilbao,  Lush.  149. 

(a)  The  Saracen,  6  Moo.  P.  C.  56 ; 
The  Detdemona,  Swab.  158  ;  and  see 
The  Markland,  L.  R.  3  A.  &  E.  340 ; 
The  Alne  Hohne  (first  action),  4  Asp. 
M..G.  593. 

ijb)  See  The  Chieftain,  Br.  &  Lush. 
104,  111;  The  Ruby,  (1898)  P.  52, 
as  to  the  mortgagee's  position. 

{e)  The  Aline,  1  W.  Kob.  HI.  It 
has  been  held  in  America  that  the 
damage  lien  takes  precedence  of  the 
lien  for  necessaries  supplied  prior  to 
the  collision :  The  John  O,  Stevens, 
170ir.  8.  Rep.  113. 

(<q  The  Benares,  7  Not.  of  Gas. 
Suppl.  p.  50  ;  The  Linda  Flor, 
Swab.  309  ;  The  Duna,  5  L.  T.  217  ; 
The  Elin,  8  P.  D.  39,  129  ;  The 
Chinutra,  cited  8  P.  D.  46,  131,  in 
all  which  cases,  however,  the  ship 
was  foreign. 


(e)  The  Benares,  supra.  Quare^ 
whether  any  such  lien  exists. 

(/)   The  Veritas,  (1901)  P.  304. 

Ql)  Precedence  is  given  to  a  salvage 
lien  over  the  shipwright's  lien :  The 
Oustaf,  Lush.  506 ;  The  Tergeste, 
(1903)  P.  304  ;  but  see  The  Aline, 
1  W.  Rob.  111.  The  shipwright's 
lien  is  not  determined  by  arrest  of 
the  ship  in  a  necessaries  action : 
The  Aeaeia,  4  Asp.  M.  G.  254 ;  and 
takes  precedence  of  wages  earned 
after  the  ship  is  in  a  ^pwright's 
possession  for  repair :  The  Tergeste, 
supra. 

(A)  The  Aline,  1  W.  Rob.  111. 
As  to  the  ground  of  this  decision,  see 
per  Parke,  B.,  in  The  Bold  Bueeleugh, 
7  Moo.  P.  G.  267,  285.  And  see 
The  St.  Olaf,  L.  R.  2  A.  &  E.  360, 
as  to  repairs  without  consent  after 
arrest. 

(i)  See  The  Selina,  2  Not.  of  Gas. 
18  ;  Cargo  ex  Ga/am,  Br.  &  Lush. 
181 ;  Att.-Gen.  v.  Norstedt,  8  Price, 
97. 
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place  of  sliip 
arrested. 


rem  in  respect  of  the  same  oolliflion  obtain  sucoessive  judg- 
ments against  the  ship,  their  respeotive  liens  are  enforceable 
against  the  ship  in  the  order  of  the  judgments  {k).  A  plain- 
tiff who  institutes  his  action  after  another  has  been  insti- 
tuted, but  before  judgment,  is  entitled  to  damages  rateably 
with  the  plaintiff  in  the  earlier  action  (/). 

In  the  case  of  a  ship  owned  by  a  company  in  liquidation 
the  damage  lien  will  be  enforced  in  priority  to  the  claims  of 
the  general  creditors.  If  all  parties  are  before  the  Court,  an 
order  will  be  made  in  the  liquidation  for  payment  of  the 
amount  of  the  lien.  But  if  parties  interested  in  the  ship,  as 
mortgagees  in  possession,  are  not  before  the  Court  and  cannot 
be  brought  before  it,  leave  must  be  obtained  in  the  winding- 
up  to  proceed  in  Admiralty.  An  arrest  of  the  ship  by  the 
Admiralty  Court  after  a  winding-up  order  has  been  made 
is  void,  unless  leave  to  proceed  in  Admiralty  has  been 
obtained  in  the  winding-up  (m). 

In  Ireland  an  injimotion  to  restrain  an  Admiralty  action 
in  rem  was  refused  by  a  Court  of  Bankruptcy,  except  upon 
payment  into  Court  of  the  amount  of  the  claim  and  an 
undertaking  being  given  as  to  costs  (n). 

A  ship  will  be  released  after  arrest  upon  money  being  paid 
into  Court  or  bail  being  given  to  an  amount  sufficient  to 
satisfy  the  plaintiff's  claim  or  equal  to  the  defendant's 
liability  (o).  In  such  a  c€Lse  the  money  in  Court,  or  the 
amount  of  the  bail,  takes  the  place  of  the  ship,  as  a  security 
for  what  may  be  recovered  in  the  action,  and,  if  the  bail  is 
sufficient,  the  ship  herself  is  free  (jt>).  It  hfis  been  held  that, 
where  the  amount  for  which  bail  was  given  was  insufficient 


(A)  The  Saracen,  6  Moo.  P.  C.  66. 
As  to  a  stay  of  proceedings  in  such 
a  case  to  enable  the  defendant  to 
limit  liability,  see  The  Alne  Holme 
(first  action),  4  Asp.  M.  C.  693. 

(/)  The  Clara,  Swab.  1.  See  The 
Union,  Lush.  128,  infra,  p.  203,  as 
to  this  being  a  lex  fori. 

(m)  In  re  Australian  Direct  Steam 
Navigation  Co.,  L.  R.  20  Eq.  326; 
In  re  Rxo  Grande  do  Sul  Steamship 
Co.,  6  Ch.  D.  282.  See  also  In  re 
Traders*  North  Staffordshire  Carrying 
Co,,  L.  R.  19  Eq.  60,  as  to  the  riRht, 
after  -winding-up  order,  to  sell  a 
barge  for  tolls  due  before  winding- 


up;  and  see  also  as  to  enforoing  a 
necessaries  lien  in  case  of  bank- 
ruptcy, HaUiday  v.  Harris,  L.  B.  9 
0.  P.  668. 

(n)  In  re  T.  C,  Ir.  Rep.  11  Eq. 
161.  And  see  The  John  and  Mary, 
Swab.  471. 

(o)  As  to  the  practice  touching 
bail,  see  Williams  and  Bruce,  Ad. 
Pr.  2nd  ed.  pp.  282,  seq, 

(p)  As  to  security  to  answer  a 
counterclaim  where  the  defendant's 
ship  b  not  arrested,  see  The  Alne 
Holme  (second  action),  4  Asp.  M.  G. 
691 ;  24  Vict.  c.  10,  s.  34. 
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to  provide  for  damages  and  costs,  the  ship  may  be  re-arrested 
to  satisfy  the  damages  (q)  or  costs  (r).  Where  bail  is  given 
in  an  amount  beyond  the  owner's  statutory  liability,  the 
sum  recoverable  is,  nevertheless,  limited  to  the  statutory 
amount  (9).  Where  excessive  bail  is  required  the  amount 
will  be 'moderated  upon  an  application  to  the  Court  {t)j  and 
in  recent  years  the  additional  expense  of  procuring  excessive 
bail  has  been  ordered  to  be  paid  by  the  party  requiring  it  (w). 

Where  after  judgment  in  a  damage  action,  in  which  bail  Insnffioieiit 
for  an  insufficient  amount  had  been   given  and  the  ship  rem^y      ^' 
released,  judgment  was  given  against  the  same  ship  in  an  ^^)^^ 
action  for  necessaries,  and  the  ship  was  sold  in  the  necessaries  of  ship, 
action  and  the  money  paid  into  Court,  it  wfis  held  that  tho 
plaintiffs  in  the  damage  action  could  not  be  paid  out  of  the 
proceeds  of  the  sale  of  the  ship  to  the  prejudice  of  the  claim- 
ants in  the  necessaries  action  {ai). 

The  assignee  of  a  right  to  proceed  in  rem  for  repairs  is 
entitled  to  enforce  his  right  against  the  ship,  notwithstanding  ^^^' 
a  composition  deed  executed  by  the  assignor  after  the  arrest 
of  the  ship ;  and  although  at  the  date  of  the  assignment  the 
ship  was  not  under  arrest,  and  the  right  of  the  assignor  was 
inchoate  only  (y).  It  seems  that  the  right  of  an  assignee  of 
a  lien  for  damage  would  be  the  same. 

The  lien  for   damage   which  attaches    at  the   instant  of  Dudharge  of 
collision  (z)  adheres  to  the  ship  until  it  is  discharged  by  being  ***®  ^^• 
satisfied,  by  laches  (a)  or  in  any  other  way  in  which  by  law 
it  may  be  discharged  (b).    It  seems  that  it  may  be  enforced 

{q)  The  Dictator,   (1892)   P.   304,  bail,  see  injra,  p.  313. 
where  the  following  oaaes  were  oon-  {x)  The  Falk,  4  Asp.  M.  0.  592. 

aidered  :     TA^    Kalamazoo,    15    Jur.  {y)  The   Wasp,  L.  R.  1  A.  &  E. 

885;    The  Volant,  1  W.  Rob.  383;  367.     The  principle  of  this  decision 

The    Temiseouata,   2    Sp.   208;    The  does  not  appear  to  be  affected  by 

Falk,  infra.      The  Dictator  was  fol-  The  Heinrieh  Bjom,   11   App.  Gas. 

lowed  in  The  Gemma,  (1899)  P.  285.  270.  ^^]^  to  assignment  of  the  Uen, 

(r)  The  Freedom,  L.  R.  3  A.  &  E.  see  The  Merle,  2  Asp.  M.  C.  402 ; 

496 ;  and  see  The  Flora,  L.  R.  1  A.  The  New  Eagle,  4  Not.  of  Coa.  426  ; 

&E.  46.  The  Janet   mieon.  Swab.  261;    The 

($)  The  Ducheue  de  Brabant,  Sw.  Louisa,  6  Not.  of  Cas.  531. 
264 ;    The  Chieftain,  Br.  &  L.  104 ;  {z)  The  Bold   Bucelettgh,   7    Moo. 

The    Stafordehire,   L.    R.   4    P.   0.  P.  0.  267  ;    The  Mary  Ann,  L.  R.  1 

194.  A.  &E.  8,  11. 

{t)  Otoen  Y.  ITie  Frovidenee,  Ad,  Ct,  {a)  See  per  Melliah,   L.   J.,    The 

1766;    Marsden's  Ad.  Ga.  13.    See  Two  Ellens,  L.  R.  4  P.  G.  161,  169. 
also  Th4  Chieftain,  Br.  &  L.   104 ;  {b)  It  is  discharged  by  sale  of  the 

The  Victor,  Lash.  72.  res  under  process  of  the  Gourt :   The 

(w)  As  to  commission  on  procuring  Saracen,  2  W.  Rob.  451 ;  by  payment 
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after  the  death  or  bankruptcy  of  the  wrong-doer,  or  of  the 
person  liable  at  law  for  the  aots  of  the  wrong-doer,  and,  in  the 
absence  of  laches,  it  is  not  barred  by  the  Statute  of  Lunita- 
tions  or  by  lapse  of  time  (c). 

From  the  above  statement  as  to  the  nature  of  the  mari- 
time lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  sufferer  by 
collision  with  a  remedy  in  many  oases  where  he  would  other- 
wise be  without  redress ;  as  where  the  owners  of  the  wrong- 
doing ship  are  resident  abroad,  dead,  or  bankrupt,  or  for 
other  reasons  cannot  be  sued  personally. 

The  question  referred  to  above,  namely,  whether  the  ship 
may  be  liable  in  proceedings  in  reni  where  the  collision  is  not 
caused  by  the  fault  of  the  owner  or  his  agents,  and  where, 
consequently,  he  could  not  be  made  liable  at  law,  has  arisen 
in  several  cases.  In  The  Druid  ((/),  Dr.  Lushington  said, 
that  the  liability  of  the  ship  and  the  responsibility  of  the 
owner  were  convertible  terms.  And  in  some  later  cases 
the  liability  of  the  ship  and  the  responsibility  of  the  owners 
have  been  spoken  of  by  the  Privy  Council  as  if  they  were 
always  concurrent  {e).  In  a  case  before  the  Court  of  Appeal 
it  was  expressly  said  that  "  the  liability  to  compensate  must 
be  fixed  not  merely  on  the  property  but  on  the  owner  through 
the  property  "  (/).  On  the  other  hand  there  are  decisions 
in  Admiralty  holding  the  ship  liable  where  the  owner  could 
not  be  sued  at  law  {g). 

Thus  where  a  yacht  was  placed  by  her  owners  in  the 
hands  of  an  agent  for  sale,  and   whilst   in  his   possession, 


and  aooeptance  of  the  amount  of  the 
claim:  The  William  Money,  2  Hag. 
136.  As  to  whether  acceptance  of 
bail,  where  the  amount  of  bail  is 
insufficient  to  reoompcD  se  the  sufferer, 
discharges  the  lien,  The  Kalamazoo ^ 
16  Jur.  885,  and  2A«  Dictator,  (1892) 
P.  304,  seem  in  conflict. 

{e)  See  per  Mellish,  L.  J.,  L.  R.  4 
P.  C.  170 ;  The  Kong  Magnus,  (1891) 
P.  223 ;  7  Ai^p.  M.  C.  64. 

(rf)  1  W.  Rob.  391.  It  appears 
from  The  Tasmania,  13  P.  D.  110, 
116,  that  in  the  opinion  of  Sir  J. 
Hannen,  by  "owners"  Dr.  Lush- 
ington meant  to  include  charterers. 

(e)  The  Diana,  Stuart  v.  Ise/nonger, 
4  Moo.  P.  0.  II,  19 ;  The  Amalia,  1 


Moo.  P.  C.  N.  S.  471.  484;  The 
Halley,  L.  R.  2  P.  C.  193  ;  Tke 
Orient,  3  P.  C.  696,  703  ;  The  M, 
Moxham,  1  P.  D.  107. 

(/)  Per  BreU,  L.  J. ,  The  Parhment 
Beige,  5  P.  D.  197,  218. 

Q)  Besides  the  cases  mentioned 
below,  it  was  so  held  in  The  Neptune 
the  Second,  1  Dods.  Ad.  467;  and 
The  Girolamo,  3  Hag.  Ad.  169, 
where  the  vessel  was  condemned  for 
the  fault  of  a  compulsory  pilot. 
These  decisions  were,  however,  not 
followed  in  subsequent  oases:  see 
The  Protector,  1  W.  Rob.  46  ;  The 
Maria,  ibid.  96.  Cf.  The  Lonpfo^-d, 
14  P.  D.  34  ;  The  Ripon  City,  (i897) 
P.  226. 
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and  owing  to  his  negligence  in  not  striking  her  top  gear, 
Bhe  drove  from  her  moorings  and  injured  another  ship,  it 
was  held  that  the  yacht  was  liable.  The  proceedings  being 
in  renij  Dr.  Lushington  said  that  the  common  law  doctrine  as 
to  the  non-liability  of  her  owner  for  the  negligence  of  an 
independent  contractor  had  no  application  {h).  At  common 
law  the  owner  would  not  be  liable  in  such  a  case  (t). 

In  The  Dunhssit  (k)  the  crew  of  a  ship  moored  between  two 
others,  for  their  own  safety  and  to  escape  probable  damage 
in  bad  weather,  cut  the  moorings  of  a  ship  alongside  in  order 
to  escape  to  sea.  It  was  held  by  the  House  of  Lords  that, 
assuming  the  act  to  be  wrongful,  the  ship  was  not  thereby 
subjected  to  a  maritime  lien.  So  in  T/ie  Utopia  (/)  the  Privy 
Council  held  that  a  sunken  wreck,  which  by  the  fault  of  the 
harbour  authority,  and  not  of  her  owners,  was  unlit,  and 
damaged  a  vessel  that  struck  on  it,  was  not  subject  to  a  mari- 
time lien  or  liable  in  reni.  Referring  to  the  opinion  of  Lord 
Watson  as  to  the  character  of  the  damage  lien  expressed  in 
The  Castlegate  (w).  Sir  F.  Jeune,  delivering  the  judgment  of 
the  Privy  Council,  said  (») :  "  The  foundation  of  the  lien  is 
the  negligence  of  the  owners  or  their  servants  at  the  time  of 
the  collision,  and  if  that  be  not  proved,  no  lien  comes  into 
existence,  and  the  ship  is  no  more  liable  than  any  other  pro- 
perty which  the  owners  at  the  time  of  the  collision  may  have 


Where  a  vessel  was  chartered  to  the  French  Government,  sbips  under 
and  whilst  in  tow  of  a  steamship,  which  the  charterers  ordered  <**^^'^* 
her  to  employ,  by  the  fault  of  the  steamship,  went  foul  of  a 
third  vessel.  Dr.  Lushington  held  that,  the  proceedings  being 
in  reniy  the  maritime  lien  for  damage  attached,  notwithstand- 
ing any  prior  contract  between  the  owner  and  a  third  party. 
''It  is  impossible,"  he  said,  "that  because  a  person  has 
entered  into  a  voluntary  contract  by  which  he  is  finally  led 
into  mischief,  that  that  can  relieve  him  from  making  good 

{h)  The  Suby  Queen,  Lush.  266 ;  App.   Cas.  743,  768  ;    Eglington  t. 

The    Orient,   L.   R.   3  P.   C.   696  ;  Norman,  46  L.  J.  Ex.  657  (overruled 

followed  in  Baker  y.  Power ,  14  Fed.  on    another  point  by   The  Crystal^ 

Hep.  483,  where  a  ship  under  repair  (1894)  App.  Cas.  608). 

on  a  shipwright's  slip  broke  away  {k)  (1897)  App.  Cas.  97. 

and  injured  another  afloat.  (V)  (1893)  App.  Cas.  492. 

(t)  deeper  Lord  Blackburn,  River  (m)  (1893)  App.  Cas.  38,  52. 

Wear   Commissioners  y.   Adamson,  2  (n)  (1893)  App.  Cas.  499. 

M.  G 
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the  miscliief  which  he  has  done."  And  he  said  that  this  was 
the  case  though  the  ship  has  heen  demised  hy  the  owner 
to  another  who  hfis  the  appointment  of  the  master  and 
crew  (o). 

The  case  here  anticipated  by  Dr.  Lushington  afterwards 
came  before  Sir  E.  Phillimore,  and  was  decided  in  accordance 
with  the  above  opinion  of  Dr.  Lushington.  In  The  Leming- 
ton  (p)  the  vessel  was  chartered  by  her  owners  to  a  person 
upon  terms  by  which  the  charterer  had  the  sole  and  absolute 
management  of  her  and  the  appointment  of  her  crew.  The 
charterer  was  to  pay  all  expenses  connected  with  the  ship,  and 
her  owners  were  to  receive  one-fifth  of  her  gross  earnings.  It 
was  held  that  the  ship  was  liable  in  proceedings  in  reni.  Sir 
E..  Fhillimore  said : — 

"  A  vessel  placed  by  its  real  owners  wholly  in  the  control 
of  charterers  or  hirers,  and  employed  by  the  latter  for  the 
lawful  purposes  of  the  hiring,  is  held  by  the  charterers  as  pro 
hdc  rice  owners.  Damage  wrongfully  done  by  the  res  while 
in  possession  of  the  charterers  is  therefore  damage  done  by  the 
owners  or  their  servants,  although  those  owners  may  be  only 
temporary.  Vessels  suffering  damage  from  a  chartered  ship 
are  eniitledy  primd/acie^  to  a  maritime  lien  upon  that  ship, 
and  look  to  the  res  as  a  security  to  the  restitution.  I  cannot 
see  how  the  owners  of  the  res  can  take  away  that  security  by 
having  temporarily  transferred  the  possession  to  third  parties. 
A  maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  negligence  of  those  in  charge  of  her,  in  whosesoever  posses- 
sion she  may  be,  if  that  damage  is  inflicted  by  her  whilst  in 
the  course  of  her  ordinary  and  lawful  employment,  authorized 
by  her  owners.  Whether  the  damage  is  done  through  the 
default  of  the  servants  of  the  actual  owners,  or  of  the  servants 
of  the  chartered  owners,  the  res  is  equally  responsible,  pro- 
vided that  the  servant  making  default  is  not  acting  unlawfully 
or  out  of  the  scope  of  his  authority  "  (q). 

(fi)  The  Heond^oga,  Swab.  Ad.  216.  W.  Rob.  16,  21,  aa  to  the  liability  of 

'*  Tnere  is  nothins-  in  this  judgment  the  ship  without  regard  to  the  qnee- 

which  leads  to  the  eonolusion  that  tion  whether  the  owners,  at  the  date 

Dr.  Lushington  intended  to  retract  of  the  arrest,  were  the  owners  at  the 

what  he  said  In  The  I>ruid:**  per  date  of  the  collision. 

Sir  J.  Hannen,    The   Tasmania,    13  {p)  2  Asp.  M.  G.  475. 

P.  D.  110,  117.    See  also  a  dictum  [q)  The  charterer  of  a  ship  in  the 

of  Br.  Lushington  in  Th^  Mellimay  3  situation  of   The  LemingUmy  eupra, 
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The  liability  of  the  owner  in  this  case  has  been  compared 
to  that  of  the  holder  of  a  bottomry  bond  executed  before  a 
collision  for  which  the  ship  is  in  fault.  In  such  a  case  the 
damage  lien  takes  precedence  of  the  bottomry  lien.  The 
bondholder  is,  '^  so  to  speak,  a  part  owner  in  interest  at  the 
date  of  the  collision,  and  the  ship  in  which  he  and  others  are 
interested  is  liable  to  its  value  at  that  date  (of  the  collision) 
without  reference  to  his  claim  "  (r). 

The  liability  of  tiie  ship,  as  distinguished  from  that  of  the  TAs  Tamama, 
owner,  was  lately  under  discussion  in  The  Tasmania  («),  The 
tx>nclusion  arrived  at  in  that  case  by  Sir  James  Hannen  was, 
that  the  damage  lien  is  not  absolute ;  that  it  does  not  arise 
upon  the  mere  fact  of  collision  through  the  negligence  of 
those  on  board ;  that  it  arises  only  where  '^  the  navigators 
can  be  identified  with  the  owners  or  their  agents ; "  and  that 
by  the  maritime  law,  "  charterers  to  whom  the  government 
of  the  ship  is  voluntarily  handed  over,  represent  the  owners 
so  aa  to  bind  the  ship."  There  is,  he  said,  Q,pnmd  facie  lia- 
bility of  the  ship,  which  may  be  rebutted  by  showing  that  the 
injury  was  done  by  the  act  of  someone  navigating  the  ship 
not  deriving  his  authority  from  the  owners;  and  by  the 
maritime  law,  charterers  in  whom  the  control  of  the  ship  has 
been  vested  by  the  owners  are  deemed  to  have  derived  their 
authority  from  the  owners  so  as  to  make  the  ship  liable  for 
the  negligence  of  the  charterers  who  are  pro  hdc  vice  owners. 
From  these  premises  he  drew  the  conclusion,  that  whatever  is 
a  good  defence  for  the  charterers  against  the  claim  of  the 
injured  person  is  a  good  defence  for  the  ship,  as  it  would  have 
been  if  the  same  defence  had  arisen  between  the  owners  and 
the  injured  person. 

The  facts  of  the  case  to  which  Sir  James  Hannen  applied 

p.   82,  is   held  to   be    entitled    to  Veyri^res,  7th  ed.  par  Ch.  Deman- 

owner's  salva^  reward :  The  Scout,  geat,  p.  343  ;    and  in  America  the 

L.  B.  3  A.  &  E.  612;  but  the  actual  wrong-doing  Bhip  is  liable,  without 

owner  is  entitled  to  owner's  Balvage  regard  to  her  ownership,  except  in 

where,  notwithstanding  the  charter,  the  case  of  a  ship  in  tow ;  The  Arturo, 

the  ship  remains  in  his  or  his  agent's  6  Fed.  Rep.  308. 
possession :    The  Collier,  L.  R.  1  A.  (r)  Fer  Jervis,    C.   J.,    The    Sold 

ftE.83;  The  W^fl<«'/oo,  2  Dods.  Adm.  Bueclwgh,  7  Moo.  P.  C.   267,  285. 

433.    In  France  it  seems  that  a  ship  Of.  the  liability  of  the  ship  for  wages 

in  the  ponition  of  The  Lemington  is  of    a   crew    not    employed    by  her 

liable  to  the  sufferer  by  collision  as  owner,    Welle  v.   Osmondy  2  Raym. 

"  gnarantie  speciale  "  :    Manuel  de  1044. 
Droit  Commercial,  par  P.  Bravard  (*)  18  P.  D.  110. 
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these  principles  were  these  : — The  plaintiff,  the  owner  of  the 
smack  Stn'very  sued  the  tug  Tasmania^  in  rem,  for  sinking  the 
smack  whilst  towing  her  into  Yarmouth  harbour.  The  col- 
lision was  caused  entirely  by  the  fault  of  the  master  of  the 
tug.  The  Tasmania  was  owned  by  one  Watkins,  and  she  was 
chartered  by  the  Gbeat  Yarmouth  Steam  Tug  Company  at 
30/.  per  week,  the  charterers  finding  a  captain  and  the  owners 
the  crew.  The  plaintiff,  who  was  a  director  of  the  Tug  Com- 
pany, had  been  in  the  habit  of  employing  the  company's  tugs 
to  tow  his  smacks  upon  terms  published  by  the  company,  one 
of  which  was  that  the  company  were  not  to  be  liable  for 
damage  to  smacks  when  in  tow  of  their  tugs.  It  was  held 
that  the  plaintiff  employed  The  Tasmania  upon  the  terms 
published  by  the  company  with  reference  to  their  own  tugs ; 
that  in  contracts  made  upon  the  published  terms  there  was 
necessarily  implied  an  agreement  that  the  tug  should  not  be 
liable  in  rem ;  and  that  consequently  The  Tasmania  was  not 
liable  in  rem,  no  damage  lien  having  arisen. 

Having  regard  to  the  above  decisions,  it  seems  that,  not- 
withstanding dicta  to  the  contrary,  a  person  injured  by  a 
collision  can  in  some  cases  recover  against  the  owner  of  the 
ship  that  has  done  the  damage  by  proceedings  in  Admiralty 
in  rem  where  he  could  not  recover  at  common  law.      But  the 
exact  liability  of  the  ship,  apart  from  the  question  of  owner- 
ship, cannot  yet  be  considered  as  settled. 
The  liability        In  America,  the  liability  of  the  ship,  as  distinguished  from 
^BthTflSfl&ed*  *^®  personal  liability  of  the  owner,  has  been  carried  further 
from  the         than  it  has  ever  been  carried  by  the  Courts  of  this  country. 
AmSoMi        In  a  cas©  before  the  Supreme  Court  (^),  Story,  J.,  quoted 
^^'  with  approval  the  following  passages  from  a  judgment  of 

Marshall,  C.  J. : — "  This  is  not  a  proceeding  against  the 
owner ;  it  is  a  proceeding  against  the  vessel  for  an  offence 
committed  by  the  vessel.'*  And  again,  he  says : — "  The 
thing  is  here  primarily  considered  as  the  offender,  or  rather 
the  offence  is  primarily  attached  to  the  thing."  So 
Brown,  J.,  in  the  Supreme  Court : — ^**  The  ship  itself  is  to 
be  treated  in  some  sense  as  a  principal,  and  as  personally 
liable  for  the  negligence  of    anyone  who  is  lawfully  in 

(0  The  MaUk  Adhel,  2  How.  210,  234. 
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possession  of  her,  whether  as  owner  or  charterer  "  (w).  This, 
it  will  be  observed,  is  not  the  view  taken  by  the  Courts 
of  this  country  (d?). 

An  instance  of  the  ship  being  affected  by  the  fault  of  those  ?^*R  •^^^ 
on  board,  for  which  her  owners  are  not  liable  at  law,  occurs  of  penons  for 
where  a  collision  is  caused  by  the  fault  of  both  ships,  and  the  ^^  j?®  . 

J  r  t^  owner  is  not 

fault  of  one  of  them  is  the  fault  of  her  compulsory  pilot.  In  anawerable. 
this  case  her  owners  can  recover  half,  but  only  half,  their  loss 
against  the  other  ship  and  her  owners  (y) ;  and  that  only 
subject  to  the  rule,  usual  in  such  cases,  of  having  to  bear 
their  own  costs  (s).  The  fault  of  the  pilot  affects  the  ship  to 
this  extent — that  it  brings  into  operation  the  rule  as  to 
division  of  loss ;  but  it  would  seem  not  to  be  contributory 
negligence  such  as  would  affect  the  owners  at  law  (a). 

By  the  maritime  law,  as  administered  in  the  Admiralty  of  By  the  mari- 
this  country,  the  owners  of  a  ship  that  negligently  damages  ^®o^era*^ 
another  on  the  high  seas  are  liable  for  the  negligence  of  their  liable  for 
servants  on  board  such  ship,  and  the  damage  lien  attaches  to  Mvi^tTon. 
the  ship.      Thus  Lord  Stowell,  in  The  Dundee  (6),  said  that 
*'*'  negligent  navigation  causing  damage  to  another  ship  the 
maritime  law   considers  as  a  dereliction  of  bounden  duty, 
entitling  the  sufferer  to  reparation   in   damages.  .  .  .  The 
ancient  general  law  exacted  a  fall  compensation  out  of  all  the 
property  of  the  owners  of  the  guilty  ship,  upon  the  common 
principle  applying  to  persons  undertaking  the  conveyance  of 
goods  (c),  that  they  were  answerable  for  the  conduct  of  the 
persons  whom  they  employed,  and  of  whom  the  other  parties 
who  suffered  damage  knew  nothing,  and  over  whom  they  had 
no  control.     To  this  rule  our  own  country  conformed  "  (^). 

(»)  The  Barnstable,  181  U.  S.  Rep.  (y)  The  Hector,  8  P.  D.  218. 

464,  467.  («)  The  Hector,  8  P.  D.  218 ;  The 

{x)  In  America  the  ship  is  liable  Eigborde  Minde,  8  P.  D.  132. 

for  the  master's  contracts  in  cases  (a)  See  Spaight  v.  Tedeaatle,  6  App. 

where  she  would  not  be  liable  by  Gas.  217;    The  Adam  W,  Spies,  70 

English  law.      Upon   the  question  L.  J.  Ad.  25. 

whether  the  owners  of  a  chartered  ib)  1  Hag.  109,  120. 

ship  are  lialde  in  proceedings  in  rem  {c)  ''I  ^ould  rather  say  under- 

for  "torts  committed  by  the  ship,''  taxiug  the  management  of  anything 

the    Supreme    Court    was    equally  likely  to  do  mischief,  unless  attention 

divided  in   Thorp  v.  Hammond,    12  and  vigilance  is  used  by  those  who 

Wall.  408.     See  also  The  Clarita  and  manage  it :  "   per  Lord  Blackburn, 

The  Clara,  23  WaU.  1 ;    The  Bam^  Stoomvaart  Maatschappy  Nederland  v. 

stable,  supra;    Workman  v.   Mayor,  F,  ^  0.  Steam  Navigation  Co.,  7  App. 

^.  of  New   York,  179  XT.  S.  Rep.  Cas.  795,  812. 

652.  (<Q  See  also  The  Tiecnderoga,  Swab. 
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It  is  the  maritime  law,  and  not  the  law  of  the  flag,  that 
governs  in  such  a  case.  Thus,  where  the  owners  of  a  cargo 
on  hoard  a  ship  sailing  under  the  Butch  flag  sued  the 
owners  of  another  Dutch  ship  for  loss  of  cargo  in  a  collision 
on  the  high  seas  caused  hy  the  fault  of  the  latter  ship,  it  was 
held  that  the  Dutch  law  (by  which,  it  was  alleged,  the  owners 
of  the  wrong-doing  ship  were  not  liable)  was  not  applicable  to 
the  case  (e). 

Notwithstanding  some  early  decisions  to  the  contrary,  it  is 
now  settled  that  where  a  collision  is  caused  by  a  pilot  placed 
in  charge  of  a  ship  by  the  law,  the  fault  of  the  pilot  does  not 
affect  the  ship  so  as  to  make  her  liable  in  Admiralty,  nor 
are  the  owners  answerable  for  the  pilot's  negligence  at  law. 
This  exemption  of  a  ship  and  her  owners  from  liability  for 
her  pilot's  negligence  is  (it  is  believed)  almost  peculiar  to 
English  law.  It  is  the  result  of  modem  legislation,  and  of  a 
rigid  adherence  to  the  principles  of  the  common  law  in  a 
matter  which  seems  peculiarly  to  belong  to  the  maritime  law. 
The  subject  is  fully  dealt  with  below  in  Chapter  X. 

Owners  are  not  liable  for  damage  caused  by  a  ship  which 
they  have  abandoned,  if  the  abandonment  was  justifiable. 
But  if  the  abandonment,  though  necessaiy  for  the  safety  of 
those  on  board,  was  the  result  of  negligence  for  which  the 
owner  is  responsible,  it  seems  that  he  remains  liable  notwith- 
standing the  abandonment  (/).  So  long  as  a  ship  remains 
in  the  owner's  possession  he  is  liable  for  damage  to  another 
ship  striking  her,  though  she  is  sunk  or  ashore,  if  such 
damage  was  caused  by  the  absence  of  proper  lights  or 
precautions  on  his  part. 

It  has  been  held  to  be  the  duty  of  those  in  chai*ge  of  a 
vessel  sunk  in  a  fairway  to  mark  her  position  with  a  buoy  or 


216  ;  The  Mellona,  3  W.  Rob.  16, 21 ; 
The  Le<m,  6  P.  D.  148. 

(e)  Chartered  Mercantile  Bank  of 
India f  London,  and  China  y,  Nether- 
lands  India  Steam  Navigation  Co.,  10 
Q.  B.  D.  621. 

(/)  Srotm  V.  Jfallet,  6  C.  B.  599  ; 
TFhite  ▼.  Crisp,  10  Ex.  312.  These 
oaaes  were  decided  on  demurrer,  and 
some  doubt  was  thrown  upon  them 
in   The  Douglae,  7  P.  D.   151.     See 


also  Rex  y.  Watte^  2  Esp.  676; 
WhiU  V.  FhUlipe,  15  C.  B.  N.  S. 
245 ;  Dimee  v.  Petley,  16  Q.  B.  276. 
As  to  the  non-liability  of  the  owner 
of  a  sunken  ship  after  abandonment, 
for  expenses  of  removing  her,  see 
The  Crystal,  (1894)  App.  Cas.  608, 
OTerruling  Eglington  v.  Norman,  46 
L.  J.  Ex.  557.  Smith  v.  Wilson, 
8  Asp.  M.  G.  196,  is  a  deoision 
upon  a  colonial  Act  upon  the  same 
subject. 
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in  some  other  way  (^),  and  if  in  a  tideway  with  a  huoy  that 
will  watch  (A).  But  if  the  owner  or  person  in  possession  of 
the  wreck  proves  that  the  wreck,  though  unmarked  and  unlit, 
was  so  through  no  negligence  on  his  part,  he  is  not  liahle. 
Thns,  in  Tlie  Douglas  {*),  it  being  proved  that  notice  of  the 
wreck  had  been  given  to  the  river  authority  having  power  to 
remove  wrecks,  it  was  held  that  the  owner  was  not  liable  for 
a  collision  caused  by  the  wreck  being  imlit.  In  such  cases 
the  owners  of  the  wreck  can,  without  abandoning  their 
property  in  the  wreck,  relieve  themselves  of  the  duty  to  light 
and  mark  the  wreck  by  giving  notice  to  those  upon  whom 
that  duty  is  cast  by  the  law;  or  to  the  local  authority 
assuming  or  apparently  having  power  to  deal  with  the 
wreck  {k).  In  America  it  has  been  held  that  there  is  no 
duty  upon  a  tug  to  mark  a  barge  that  sank  whilst  in 
tow  (/). 

The  law  upon  this  subject  was  thus  stated  in  a  recent 
case  (m)  by  the  Privy  Council :  "  The  result  of  these  authori- 
ties {Broicn  v.  Malkt^  White  v.  Crispy  The  Douglas)  inAj  thus 
be  expressed.  The  owner  of  a  ship  sunk,  whether  by  his 
default  or  not  (wilful  misconduct  probably  giving  rise  to 
different  considerations),  has  not,  if  he  abandon  the  possession 
and  control  of  her,  any  responsibility  either  to  remove  her  or 
to  protect  other  vessels  from  coming  into  collision  with 
her  («).  It  is  equally  true  that  so  long  as,  and  so  far  as, 
possession,  management,  and  control  of  the  wreck  be  not 
abandoned  or  properly  transferred,  there  remains  on  the 
owners  an  obligation  as  regards  the  protection  of  other  vessels 
from  receiving  injury  from  her.  But  in  order  to  fix  the 
owners  of  a  wreck  with  liability,  two  things  must  be  shown : 
first,  that  in  regard  to  the  practical  matters  in  respect  of 
which  defaxdt  is  alleged,  the  control  of  the  vessel  is  in  them, 

{g)  Hturmond  v.  FearfOHy  1  Camp.  (/)   Worth  v.   Steam  Tug   WxUiam 

615  ;  Haneoek  v.  York,  ^e.  Rail.  Co,,  Murtage,  6  Fed.  Rep.  192.  Of.  The 
10  G.  B.  348  ;  Gilbert  y.  Corporation       Swan,  3  Blatchf .  285. 

(A)  See    Jolife  t.    JFallaseg  Local  ^^^^^^  ^-  l^^* 
Board,  L.  B.  9  C.  P.  62.  (ti)  Cf .  Ball  v.  Bertcind,  29  Fed. 

(t)  7  F.  I>.  151.  Rep.   541,  where  the  owners  were 

(k)  The  Utopia,  (1893)  App.  Gas.  under  obligation  to  raise  the  wreok, 

502.  although  sTbandoned. 
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that  18  to  say,  has  not  been  abandoned,  or  legitimately 
transferred ;  and,  secondly,  that  they  have  in  the  discharge 
of  their  legal  duty  been  guilty  of  wilful  misconduct  or 
neglect." 

If  the  owner  of  a  sunken  wreck  does  not  abandon  her,  and 
employs  an  '^  independent  contractor "  to  raise  her,  he  does 
not  thereby  escape  the  obligation  of  seeing  that  she  is  pro- 
perly lit.  The  principle,  which  is  the  same  on  water  as  on 
land,  is  that  where  a  person  employs  a  contractor  to  do  work 
in  a  place  where  the  public  are  in  the  habit  of  passing,  which 
work  will,  unless  precautions  are  taken,  cause  danger  to  the 
public,  an  obligation  is  thrown  upon  the  person  who  orders 
the  work  to  be  done  to  see  that  the  necessary  precautions  are 
taken  (o). 

Before  the  days  of  floating  docks,  damage  to  ships  by 
groimding  upon  unbuoyed  anchors  in  the  Thames  and  else- 
where was  a  very  frequent  cause  of  action  (j)) .  The  ship  whose 
anchor  was  unbuoyed  was  invariably  found  in  fault;  and 
"  ordinances  "  of  the  Admiralty — which  appear  to  have  been 
presentments  of  juries  at  Admiralty  sessions — were  issued 
against  leaving  anchors  unbuoyed.  In  a  recent  American 
case  {q)y  it  was  held  that  in  ordinary  anchorage  ground  it  is 
not  necessary  to  buoy  the  anchor. 

In  America  it  has  been  held  that  no  liability  attached  to  a 
tug  for  damage  caused  to  a  third  ship  by  her  tow,  which  had 
been  sunk  without  fault  on  the  part  of  the  tug  (r). 

The  duty  of  a  ship  under  way  to  avoid  doing  damage  to  a 
sunken  ship,  or  to  a  ship  ashore,  is  the  same  as  in  the  case  of 
a  ship  at  anchor.  But  unless  the  masts  (s)  or  some  part  of 
the  wreck  is  above  water,  and,  at  night,  properly  lit,  or  the 
ship  under  way  is  in  some  way  warned  of  the  presence  of  the 
wreck,  no  presumption  of  fault  would,  it  is  conceived,  arise 
against  the  ship  under  way. 
.The  liability  of  a  dock,  harbour,  or  river  authority  with 


(o)  Per  Braoe,  J.,  Pmnp  v.  Wim- 
bledon Urban  Council,  (1898)  2  Q.  B. 
212,  cited  by  Smith,  L.  J.,  in  The 
Snark,  (1900)  P.  105,  110. 

{p)  TilU  V.  The  Mary,  Marad.  Ad. 
Cas.  284,  ifi  an  instance. 

iq)  Baxter    v.    International   Con^ 


traeting  Co,,  66  Fed.  Rep.  250. 

(r)  The  Swan,  3  Blatchf.  285.  Of. 
Worth  V.  The  William  Murtage,  6 
Fed.  Rep.  192. 

(«)  A&  in  The  Edwin  Hawley,  41 
Fed.  Rep.  606. 
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power  to  lemoYO  wrecks  for  damage  by  a  wreck  is  considered 
below  (t). 

The  principle  which  exempts  a  ship  and  her  owners  from  liability  of 
liability  where  the  damage  results  entirely  from  the  negli-  ^^^^^, 
gence  of  a  compulsory  pilot  in  charge  of  her,  applies  equally  authority, 
where  the  ship  is  being  navigated  under  the  orders  of  a  dock 
or  harbour  master  empowered  by  the  Legislature  to  direct 
the  movements  of  vessels  within  his  dock  or  harbour  (w).  In 
such  cases  the  dock  or  jiarbour  master  is  liable ;  and  the  dock 
or  harbour  authority  would,  it  seems,  also  be  liable  (ar).  The 
liability  would  be  the  same,  whether  the  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  merely  had  power  to  levy  tolls  and  apply  them 
towards  the  maintenance  and  improvement  of  the  dock  or 
harbour  (y).  Thus,  for  a  collision  in  a  dock  caused  by  the 
improper  influx  or  withdrawal  of  water,  improper  berthing  of 
ships,  or  negligence  of  a  dock  master  in  regulating  the 
movements  of  a  vessel  in  the  dock,  damages  might,  it 
seems,  be  recovered  against  the  proprietors  or  trustees  of  the 
dock(y). 

It  is  doubtful  whether  harbour  and  lighthouse  authorities,  Omiasion  by 
having  power  under  40  &  41  Vict.  o.  16,  to  remove  vessels  J^hority  to 
sunk  in  harbours  or  waters  within  their  jurisdiction,  are  liable  remove  wreck, 
for  injury  sustained  by  a  vessel  striking  against  a  wreck  which 
they  have  neglected  to  remove.     In  The  Douglas  (2),  Brett 
and  Cotton,  L.  JJ.,  suggested  that  they  might  be  liable  in 
such  a  case ;  but  in  a  subsequent  case  (a),  Kay,  J.,  declined 
to  foUow^  this  suggestion,  though  upon  other  groirnds  he  held 
that  in  the  case  before  him  the  harbour    authority  was 
liable  (i). 

Questions  as  to  the  liability  for  the  expense  of  removing 

(0  Pp.  91  seq,  270.    Alit^  {tembU)  in  the  case  of 

(11)  See  The  Cynthia^  2  P.  D.  52 ;  unpaid  trustees  of  a  docik  or  naviffa- 

The  Mystery,   (1902)   P.    115  ;    The  tion  having  no  power  to  levy  toUs: 

Exeelnor,  L.  B.  2  A.  &  E.  268.     Of.  Forbes  v.  lea  Conservancy  Board,  4 

Sdwards^  JSobertson  ^  Co.  v.  Falnumth  £x.  D.  116. 

Harbour  Commissioners,  The  Rhosina,  fz)  7  P.  B.  151. 

10  P.  D.  24,   131 ;  Beney  v.  Magis-  (a)  Dormant  v.  Furness  JRail.  Co,, 

trates ^  Kirkcudbright,  infra,  p.  91.  11  Q.  B.  D.  496. 

(x)  To  the  extent  defined  by  63  &  64  (6]  As   a  corporation  entitled  to 

Vict.  c.  32,  infra,  p.  152.  receive  payment  from  ships  entering 

(y)  See  Mersey  Docks  and  Harbour  the  harbour ;  upon  the  authority  of 

Board  y.  Gibbs,  L.  B.  1  H.  L.  93 ;  Mersey  Docks  and  Harbour  Board  y. 

The  Exeehior,  L.  B.  2  A.  ft  E.  268,  Oibbs,  L.  B.  1  H.  L.  93. 
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fiunken  wrecks  have  arisen  in  recent  cases  (c) ;  in  each 
case  the  matter  mainly  depended  upon  the  construction  of 
statutes. 

In  The  Moorcock  (d)  the  duty  of  a  wharfinger  in  the  Thames 
was  held  to  extend  to  warning  ships  using  his  wharf  of  the 
uneven  character  of  the  river  bed  alongside  his  wharf ;  and 
he  was  held  liable  for  a  ship  breaking  her  back  upon  a  mound 
of  shingle  alongside  his  wharf,  upon  which,  at  low  tide,  the 
ship  necessarily  grounded.  In  this  case  the  river  bed  was 
not  in  the  wharfinger's  possession  or  under  his  control.  In 
The  Calliope  (e)  it  was  held  that  this  duty  did  not  extend  to  a 
danger  outside  the  berth  alongside  the  wharf,  consisting  of  a 
ridge  of  mud  raised  by  two  ships  that  had  lain  upon  the 
ground.  In  this  case,  if  the  ship  had  waited  for  a  higher  tide 
she  could  have  reached  the  wharf  in  safety. 

In  The  Qtieen  v.  Willmm  (/)  the  executive  government  of 
a  colony  was  held  liable  for  injury  caused  to  a  ship  which 
lay  at  a  wharf  of  which  they  were  possessed,  and  for  the  use 
of  which  they  were  paid  by  the  shipowner.  The  injury  was 
done  by  a  snag  under  water,  of  the  existence  of  which  the 
harbour  authority,  the  government,  were  aware,  but  of  which 
they  gave  no  warning  to  the  ship.  The  decision  in  this  case 
followed  those  in  Parnaby  v.  Lancaster  Canal  Co.  (r/),  and 
Mersey  Docks  and  Harbour  Board  v.  Oibbs  (A). 

A  steamship  lying  in  Falmouth  harbour  had  occasion  to  be 
placed  on  shore  to  have  her  propeller  examined.  The  harbour 
master,  at  the  request  of  her  owner  or  master,  went  on  board 
and  gave  orders  as  to  getting  her  under  way  with  a  view  to 
beaching  her.  By  his  order  the  anchor  was  let  go  in  an 
improper  manner,  so  that  the  vessel  grounded  on  it  and  was 
injured.      The  owners  sued  the  harbour  master  and  the 


(c)  The  Crystal,  (1894)  App.  Cas. 
508  (10  &  11  Vict.  o.  27,  and  40  &  41 
Vict.  0.  16)  ;  Howard  Smith  v.  JFil- 
ton,  (189A)  App.  Cas.  679  (a  colonial 
Act) ;  BarraeUntgh  v.  Brown,  (1897) 
App.  Gas.  615. 

(rf)  13  P.  D.  167;  14  P.  D.  64. 

{e)  (1891)  App.  Cas.  11.  Cf.  Wright 
V.  Lethhridge,  6  Asp.  M.  C.  568, 
infra,  p.  93.  Gf.  The  Burlington,  8 
Asp.  M.  0.  38. 

(f)  9  App.  Cas.  418 ;  The  John  A, 


Berkman,  6  Fed.  Bep.  535.  See  also 
Parnaby  ▼.  Laneanter  Canal  Co.,  11 
A.  &  £.  223,  as  to  the  common  law 
liability  of  a  canal  company  for 
damage  by  sunken  craft. 

ig)  11  Ad.  &  El.  223. 

(A)  UH  tupra.  In  Scotland  it  was 
held,  in  a  somewhat  similar  oase, 
that  no  liability  attached  to  the  har- 
bour authority :  Kidtcn  v.  M* Arthur, 
5  a.  of  Sess.  Cas.  4th  ser.  936. 
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harboiir  authorities  as  his  employers.  Bye-laws  in  the  usual 
form,  made  under  the  powers  of  the  local  Act  and  the  general 
Act  (10  Vict.  0.  27),  empowered  the  harbour  master  to 
regulate  the  movements  of  vessels  in  the  harbour,  and 
required  vessels  to  obey  his  directions.  It  was  held  that  the 
harbour  master  was  acting  in  his  capacity  of  harbour  master 
when  he  gave  the  order  to  let  go  the  anchor  ;  that  the  order 
was  a  grossly  wrong  and  negligent  order ;  and  that  both  he 
and  his  employers,  the  harbour  authorities,  were  liable  for 
the  negligence  (t). 

In  The  Apollo  (A-),  the  foreman  dooksman,  in  the  absence  of 
the  harbour  master,  gave  permission,  at  the  request  of  the 
ship's  agent,  to  put  the  ship  on  the  bottom  of  a  lock  leading 
into  the  harbour,  for  the  purpose  of  freeing  her  propeller, 
which  had  fouled  a  rope.  The  ship  was  damaged  through 
sitting  upon  an  old  dock-sill,  the  existence  of  which  was 
unknown  to  the  foreman  docksman,  and  the  shipowners  sued 
the  dock  company  for  damages.  It  was  held  by  the  House 
of  Lords,  with  some  difference  of  opinion,  and  after  con- 
flicting decisions  in  the  Courts  below,  that  the  foreman 
docksman  was  discharging  the  duties  of  the  harbour  master, 
and  that  it  was  within  his  duty  to  authorize  the  use  of  the 
look  for  grounding  the  ship,  and  that  he  ought  to  have  told 
the  master  of  the  ship  that  it  was  not  fit  for  the  purpose. 
Consequently  the  dock  company  were  held  liable. 

In  Reiiey  v.  Magistrates  of  Kirkcudbright  (/),  the  harbour 
master  ordered  a  ship  to  enter  the  harbour  on  an  ebb  tide. 
In  doing  this  she  grounded,  and  was  damaged.  Two  fisher- 
men, who  had  been  taken  on  board  to  assist  in  bringing  the 
ship  into  harbour,  were  aweo'e  of  the  risk  of  grounding,  but 
made  no  protest  It  was  held  by  the  House  of  Lords  that, 
notwithstanding  the  presence  on  board  of  the  fishermen  and 
their  knowledge  of  the  risk,  the  harbour  master's  order  was 
alone  the  cause  of  the  damage,  and  that  the  harbour  authority 
was  liable. 

There  is  no  reported  decision  as  to  the  liability  of  a  port  or  LiabiUty  of 
harbour  authority  for  a  collision  caused  by  the  insufficiency  I?'^.?^'^*^" 

(i)  The  Bhotina,  Edward^  Robert-  tjA  (1891)  App.  Cas.  499. 

«oi»  *  Co.  V.  Falmouth  Harbour  Com-  ^         ^ 

mMtmen,  10  P.  D.  131.  (0  (1892)  App.  Cm.  264. 
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or  parting  of  moorings  laid  down  by  them  for  the  use  of 
ships.  The  owner  of  the  ship  which  goes  adrift  would  not, 
it  seems,  be  Uable  in  such  a  case  (m),  and  upon  proof  of 
negligence  it  would  probably  be  held  that  damages  oould  be 
recovered  against  the  port  authority. 

An  action  against  a  harbour,  port,  or  dock  authority  must 
be  commenced  within  six  months  of  the  act  complained 
of(»). 

It  has  been  attempted,  but  without  success,  to  make  a 
pilotage  authority  liable  for  the  negligence  of  a  pilot  licensed 
but  not  employed  by  them  (o).  And  in  a  very  recent  case, 
where  the  deputy  harbour  master  of  the  defendants  was  also 
a  pilot  licensed  by  them,  and  was  employed  by  the  plaintiffs 
to  pilot  their  ship,  which  was  lost  by  his  negligence,  the 
defendants  were  held  free  from  liability  on  the  ground  that, 
though  it  was  their  duty  to  license  pilots,  they  were  not 
authorized  by  their  statutes  to  enter  into  pilotage  contracts, 
or  to  employ  a  person  as  pilot  for  a  particular  vessel  (p). 
But  in  another  case  in  Scotland,  where  the  loss  was  caused 
by  the  fault  of  a  boatman,  not  licensed  as  a  pilot,  employed 
by  the  harbour  trustees  to  conduct  a  ship,  the  trustees  were 
held  liable  {q).  In  some  cases  the  Act  of  Parliament  con- 
stituting the  pilotage  authority  expressly  provides  that  it 
shall  not  be  liable  for  damage  caused  by  negligence  of  pilots 
licensed  by  them  (r). 

In  the  case  of  damage  done  by  a  King's  ship,  the  legal 
responsibility  attaches  to  the  actual  wrong-doer  alone  («).  If 
the  ship  is  properly  in  charge  of  an  inferior  officer,  the 


(m)  The  Totpard  and  The  Turki*tan, 
13  Gt.of  Sees.  Gas.  4th  ser.  342,  where 
a  ship  fast  to  one  of  the  Clyde  Trus- 
tees* buoys  was  held  not  in  fault  for 
its  carrying  away.  See  also  TAe  TTil- 
Ham  Lindsay,  L.  R.  6  P.  G.  338; 
The  AmbassadoTy  cited  2  P.  D.  37 ; 
Th4f  Monkwaton,  14  P.  D.  61 ;  The 
Batata,  (1898)  App.  Gas.  513. 

(m)  66  &  67  Vict.  c.  61 ;  The  Ydun, 
(1899)  P.  236. 

(o)  Dudman  v.  Bratcn  and  Dublin 
Fort  and  Docks  Boardy  Ir.  Rep.  7 
C.  L.  618. 

{p)  ShaiCf  Savill  ^  Albion  Co,  v. 
Timaru  Harbotir  Board,  16  App.  Gas. 
429.  The  question  was  raised,  but 
not    decided,    in    Parker   v.    North 


British  Rail.   Co.,   25  Gt.  of   Sees. 
Gas.  4th  ser.  1059. 

{q)  Holman  v.  Irvine  Harbour 
Trustees,  4  Gt.  of  Sess.  Gas.  4th  ser. 
406  (Rettie). 

(r)  E.g.,  25  Vict.  c.  29  (local), 
s.  43  (Brean  Down) ;  25  Vict.  c.  31 
^ooal),  8.  66  (Berwick-upon- 
Tweed). 

(»)  T)ie  Mentor,  1  G.  Rob.  179; 
The  Athol,  1  W.  Rob.  374  ;  The 
Volcano,  2  W.  Rob.  337 ;  The  Bir- 
kenhead, 3  W.  Rob.  76  ;  The  Belle- 
rophon,  3  Asp.  M.  G.  68 ;  and  The 
Sans  Fareil,  (1900)  P.  267,  are  in- 
stances of  actions  against  King's 
ships. 


king's  ships  :  coowners.  &3 

captain  is  not  liable  in  a  civil  action  (t) ;  nor  is  a  pilot  liable 
for  a  wrong  order  given  by  the  officer  in  command  (w).  The 
appointment  of  all  officers  being  with  the  Government,  the 
superior  officer  is  not  answerable  for  the  acts  of  his  subordin- 
ates. 

His  Majesty's  ships  and  public  ships  of  foreign  states  are 
not  subject  to  arrest  (x).  But  they  have  frequently  submitted 
themselves  to  the  jurisdiction  of  the  Admiralty  Court,  and 
upon  so  doing  they  subject  themselves  to  the  ordinary 
rules  of  law  (y). 

Whether  vessels  belonging  to  a  civil  department  of  the 
Government,  and  employed  for  the  special  purposes  of  the 
department,  are  entitled  to  the  immimity  from  arrest  enjoyed 
by  ships  of  war  seems  doubtful  (z). 

Owners  of  cargo  on  board  a  ship  in  fault  for  a  collision  Liability  of 
are  not  liable  for  the  damage  done  by  the  ship ;   but  the  ^^^  ^' 
cargo  may  be  arrested  in  order  to  secure  for  the  benefit  of  the 
sufferers  in  the  collision  the  payment  of  freight  due  to  the 
shipowner  {a). 

The  shipowner  is  not  discharged  from  his  liability  by  the  Shipowner 
sinking  of  his  ship  (6),  though  in  such  a  case  no  action  in  rem  ghiptost.^^^ 
can  be  brought  in  Admiralty. 

Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law  Liability  of 
severally  liable  as  joint  wrong-doers,  or  joint  employers  of  the  ^J^jq]^®" 
actual  wrong-doer.    One  of  them  may  be  sued  alone  (c) ;  but  wrong-doem. 
if  judgment  is  recovered  against  one  part  owner,  it  seems 
that  no  action  can  be  brought  against  the  others,  though  the 
judgment  is  unsatisfied  {d), 

{t)  NiehoUon  t.  Mottntsyy  16  East,  {a)  Supra,  p.  74. 

38*.      See   The   Cybele,  3  P.  D.   8 ;  \b)  The  Normandy,  L.  B.  3  A.  & 

Wright  V.  Lethhridge,  6  Asp.  M.  C.  E.  152  ;  The  Calcutta,  17  W.  R.  744. 
558   (an  action  against   a   Qaeen*B  {c)  Mitchell  v.    TarlnUt,   6  T.  R. 

harbour  master).  649.      As  to  the  liability  of    part 

(«)  Stort  ▼.  dements,  1  Peake,  107.  owners  by  the  civil  law,  see  tupra^ 

(x)  The  Athol,    1   W.  Rob.   374;  p.  62,  note  (/).  .   By  the  maritime 

The  Camus,  2  Dods.  464.    As  to  ships  law  a  part  owner  was  liable  only  to 

of  a  foreign  sovereign  which  are  en-  the  extent  of  his  interest  in  the  ship : 

gag^  in  trade,  see  below,  p.  208.  Emerigon, Contr.&lagn)S8e,GSh.Iv., 

In  America,  Gk)vemment  ships  are  s.  11 ;  Grotias  de  jar.  belli  et  pads, 

subject  to  Admiralty  process:    The  lib.  2,  ch.   11,  s.   13.     Semble,  this 

Siren,  7  Wall.  152 ;  The  Fidelity,  16  was  once  the  law  of  the  English 

Blatdi.  569.  Admiralty ;    see  Alleson  t.  Marsh, 

(y)  See    The    FHntz   Frederick,   2  2  Ventr.  181 ;  Gull  y,  Carstcell,  infra, 

Dods.  461 ;  and  infra,  p.  208.  p.  139 ;  and  {semble)  is  now  the  law 

{z)  See  The  Cybele,  3  P.  1).%;  The  m  France. 
Lord  Hobart,  2  Dods.  100.  (d)  Brimmead  y.  Harrison,  L.  R. 
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The  rule  that  there  is  no  contribution  between  wrong-doera 
does  not  prevent  a  part  owner  who  has  been  compelled  to 
pay  the  whole  of  the  damages  from  reooyering  in  an  action 
for  contribution  against  his  co-owners  (e).  And  money  so 
paid  for  damages,  where  the  owner's  liability  is  limited, 
may  be  brought  into  account  as  money  disbursed  for  the 
use  of  the  ship  (/).  Nor  does  the  doctrine  of  no  contribution 
between  wrong-doers  prevent  one  of  two  ships  in  fault  for  a 
collision  recovering  from  the  other  half  the  damages  which 
she  has  been  compelled  to  pay  to  a  third  ship,  against  which 
she  was  driven  by  the  first  collision  (//). 

If  a  collision  occurs  between  two  ships  belonging  to  the 
same  owner,  his  only  remedy  is  against  the  actual  wrong-doer. 
And  the  case  seems  to  be  the  same  where  the  two  ships  have 
one  or  more  part  owners  in  common.  But  the  owners  of 
cargo,  or  passengers,  on  board  either  ship  can  recover  in  an 
action  of  tort  against  the  shipowners,  subject  to  this,  that 
where  both  ships  are  to  blame,  and  the  shipowners  are  pro- 
tected by  the  terms  of  their  contract  against  the  negligence 
of  their  servants,  the  right  to  recover  is  limited  to  half 
the  loss  sustained,  and  that  where  (as  is  not  ordinarily  the 
case)  the  protection  extends  to  the  negligence  of  the  ship- 
owner's servants,  as  well  on  board  the  carrying  ship  as  on 
board  other  ships  of  the  same  owners,  there  is  no  right  to 
recover  at  all  (A). 

The  remedy  of  the  officers  and  crew  for  loss  in  a  collision 


7  C.  P.  647.  As  to  the  several 
liability  where  two  ships  are  sued  in 
Admiralty,  see  The  AtUu,  3  Otto, 
302;  The  Juniata,  ibid.  337;  The 
Alabama  and  The  Ganiecoeky  2  Otto, 
695  ;  see  infra,  p.  268.  As  to  the 
remedy,  against  his  co-owner,  of  a 
part  owner  who  has  g^ven  a  bond 
for  the  release  of  his  ship,  see  below, 
p.  310. 

(«)  1  Smith's  Lead.  Gas.  11th  ed. 
p.  155. 

{/)  67  &  68  Vict.  0.  60,  s.  505. 

Is)  The  Frankland,  (1901)  P.  161. 
And  so  in  America,  The  Mariska, 
107  Fed.  Rep.  989 ;  The  Hudeon,  15 
Fed.  Bep.  162. 

(A)  See  Chartered  Mercantile  Bank 
of  India,  China  and  London  v.  Nether' 
Umde  India  Steam  Navigation  (%.,  10 


Q.  B.  D.  521.  The  law  as  here  laid 
down,  limiting  the  damages  recover- 
able, does  not  depend  upon  the  doc- 
trine of  Thorogood  v.  Bryan,  3  G.  B. 
115,  bat  upon  what  Dr.  Lushington 
believed  to  be  the  andent  practice  of 
the  Admiralty  Gourt.  ^ee  The  Milan, 
Lush.  388,  and  per  Lindley,  L.  J., 
10  Q.  B.  D.  545.  It  would  there- 
fore seem  to  be  unaffected  by  the 
decision  in  The  Bemina  (No.  2),  12 
P.  D.  58  ;  13  App.  Gas.  1.  See  ;Mfr 
the  M.  R.,  12  P.  D.  at  p.  83,  and 
infra,  p.  130.  See  also  The  Bemina 
(No.  1),  12  P.  D.  36  (where  the 
shipowners  were  not  protected 
against  the  negligence  of  their  ser- 
vants, and  were  liable  to  cargo 
owners  in  contract),  and  tn/ro, 
p.  267. 
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between  their  own  ship  and  another  of  the  same  owners  is  not 

affected  by  the  f aot  that  the  officers  and  crew  of  both  ships 

are  in  the  employment  of  the  same  employers.     The  crews  of 

the  two  ships  are  not  in  a  common  employment  in  the  sense 

that  injury  by  the  negligence  of  the  crew  of  one  of  the 

vessels  was  an  ordinary  risk  of  the  crew  of  the  other  (t). 

The  liability  of  the  shipowner  as  carrier  upon  the  contract  liiability  in 
•  .  -  n..-ii  1  special  cases, 

of  carnage  for  a  comsion  whereby  goods  or  passengers  are 

injured  (k)  ;  in  respect  of  collisions  abroad  (/)  ;  in  respect  of 

collisions    with    or    between  foreign    ships,   or  in  foreign 

waters  (w) ;    of   collisions   where   one  or  both  ships  are  in 

tow  (n) ;    where  three  or  more   ships  are  involved  in  the 

collision  (o) ;  where  negligence  on  board  one  ship  causes  a 

collision  between  two  others,  or  injures  another  ship  (p) ; 

and  in  respect  of  damage  done  to  a  pier  or  harbour  works  (^), 

are  considered  elsewhere. 

(♦)   The  Petrel,  (1892)  P.  320.  (fi)  P.  166  »eq. 

(k)  P.  265  teq.  {o)  P.  26. 

(0  P.  197  teq,  {p)  P.  27. 

(m)  P.  197  seq.  (q)  Pp.  67,  76,  203. 
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CHAPTER   IV. 


PERSONS  ENTITLED  TO   RECOVER. 


AotioQB  by 
pAit  owners : 
consolidation 
of  actions. 


All  persons  injuiBd  in  their  persons  or  property  in  a  collision 
caused  by  the  fault  of  one  or  both  ships,  and  who  have  not 
themselves  or  through  their  agents  been  guilty  of  negligence 
causing  the  loss  (a),  are  entitled  to  recover  damages.  Such 
persons  are  usually  of  one  or  other  of  the  following  classes : 
owners  of  the  injured  ship,  whether  they  are  registered  as 
owners  or  not  (ft) ;  passengers,  master,  or  crew  losing  their 
clothes  or  efiPects  (c) ;  owners  or  consignees  of  cargo  on  board 
either  ship ;  persons  entitled  under  Lord  Campbell's  Act  to 
recover  damages  for  relatives  killed  {d)y  or  persons  on  board 
either  ship  who  are  hurt  in  the  collision  (e) ;  the  indorsee  of  a 
bill  of  lading,  even  though  the  cargo  has  been  sold  (/) ; 
bailees,  and  other  persons  having  a  special  property  in,  or 
temporary  possession  of,  the  ship  or  cargo  (g). 

It  seems  that  part  owners  of  the  injured  ship  might  recover 
damages  for  their  respective  losses  in  successive  actions  (A) ; 
and  the  defendant  woidd  not,  it  seems,  be  entitled  to  have  the 
other  co-owners  added  as  plaintiffs,  at  any  rate  without  their 
consent  in  writing,  nor  to  have  the  proceedings  stayed  until 


(a)  As  to  the  division  of  loss  in 
cases  where  both  ships  are  in  fault, 
see  below,  p.  116. 

(*)  Thtf  Ilos,  8w.  100. 

[e)  The  Cwnberland,  5  L.  T.  496. 
As  to  a  passeoger  by  ferry  in  charge 
of  his  own  mare,  see  Willoiighby  v. 
Horridge,  12  C.  B.  N.  S.  742. 

(rf)  9  &  10  Vict.  c.  93  ;  tn/ra, 
p.  113.  A  posthumoas  child  may 
recover  for  tne  loss  of  its  father: 
Th"  George  and  Richard^  L.  R.  3  A. 
&  £.  466. 

{e)  As  to  members  of  the  crew  so 
hurt,  see  Th^}  Borodino,  5  L.  T.  291 ; 
Taylor  ▼.  Dewar,  2  B.  &  S.  68. 

(/)  The  Marathon,  40  L.  T.  163. 


is)  The  Minna,  L.  R.  2  A.  &  E. 
97.  A  bailee  may  recover  full 
damages,  though  not  himself  liable 
to  his  bailor  for  loss  or  damage: 
The  Winkfield,  (1902)  P.  117  ;  over- 
ruling Claridge  v.  Stafbrdshire  Tram- 
wage  Co.,  (1892)  1  Q.  B.  422.  In  an 
American  case  full  damages  were 
recovered  for  a  ooUision,  although 
all  interest  in  the  injured  ship  had 
been  transferred  to  a  foreigner, 
whereby  the  ship  was  forfeited  to 
the  State :  The  Nabob,  Brown,  Ad. 
1115. 

(A)  Addison  v.  Overend,  6  T.  R. 
766 ;  JSedgworth  v.  Overend,  7  T.  R. 
280. 
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this  was  done,  bo  that  he  should  not  be  vexed  by  more  than 
one  action  (t).  If  a  part  owner  dies  after  the  collision  and 
before  action  brought,  the  right  of  action  surviyes  to  the  other 
part  owners  {k). 

The  underwriters  upon  a  ship,  A.,  sunk  by  collision  with  Underwriters 
B.,  cannot  sue  B.  or  her  owners  in  their  own  names.     Their  ^meS^  ^ 
only  right  of  action  is  by  subrogation  to  the  rights  of  the  aw^wd. 
owners  of  A. ;  and  they  must  sue  in  the  names  of  the  owners 
of  A.  (/). 

There  was  formerly  doubt  whether  a  person  injured  on  Penonor 
board  a  ship  which  is  herself  in  fault  can  recover  at  common  ^^^^ 
law.     This  doubt,  originating  •  in  the  well-known  case   of  ho^rd  ahip 
Thorogood  v.  Bryan  (w),  has  lately  been  set  at  rest  by  the  reoovor.  **^ 
House  of  Lords  in  The  Bernina  (No.  2)  (n).     Thorogood  v. 
Bryan  was  there  overruled.     It  had  never  been  recognized  as 
law  in  the  Court  of  Admiralty,  Dr.  Lushington  having  held 
that,  Thorogood  v.  Bryan  notwithstanding,  the  owners  of  cargo 
on  board  a  ship  in  fault  could  recover  half  their  loss  against 
the  other  ship  being  also  in  fault  (o). 

Thorogood  v.  Bryan  was  decided  in  1849  by  a  very  strong  Thorogood  r. 
Court  (Coltman,  Vaughan  Williams,  Maule,  Cresswell,  JJ.).  '^*^* 
It  held  that  the  representatives  of  a  passenger  in  an 
omnibus,  who  was  killed  by  the  combined  negligence  of  the 
driver  of  the  carrying  omnibus  and  the  driver  of  another 
onmibus,  could  not  recover  against  the  employer  of  the  latter 
driver.  The  negligence  in  the  carrying  omnibus  consisted  in 
setting  the  passenger  down  in  the  middle  of  the  street,  and 
not  drawing  up  to  the  kerb:  the  negligence  in  the  other 
omnibus  was  carelessly  driving  over  the  passenger  after  he 
had  been  set  down.  The  ground  of  the  decision  was  that  the 
passenger  was  "identified"  with  the  driver  of  his  own 
omnibus  in  the  matter  of  negligence,  and  therefore,  having 

(0  Ord.  XVI.  r.  2,  11 ;  Jaekton  t.  caahire  and  Torkshire  Bail.  Co.,  L.  B. 

Jtruger,  64  L.  J.  Q.  B.  446;  Tryony,  10  Ex.  47  ;   Adanu  y.  Ohugow  and 

The  National  Frotfident  Institutiony  16  S.  W.  Rail.  Co.,  3  Ct.  of  Seas.  Gas. 

Q.  B.  D.  167.  4th  ser.  215. 

{k)  See  Rex  v.  Collector  of  CitetonUf  (n)  Norn.  Mills  v.  Armstrong,   13 

2  M.  &  S.  223  ;   Martin  y.  Crornpe,  App.  Gas.  1 ;  followed  in  Mathews  y. 

1  Ld.  Ra}rm.  340.  Lonion  Street  Tramways  Co.,  58  L.  J. 

(/)  Simpson  y.    Thompson,  3  App.  Q.  B.  12. 

Qw.  279.  (o)   The  Mil^n,   Lush.   388  ;    The 

{«)  8  C.  B.  116  ;   Cattlin  y.  mils,  City  of  Manchester,  5  P.  D.  3  ;   ibid, 

ibid.     See  also  Armstrong  y.  Lan*  221. 

M.  H 
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by  his  own  (i.e.  his  driver's)  negligenoe  partly  caused  the 
accident,  he  could  recover  nothing.  This  case,  though  often 
questioned,  did  not  come  before  a  higher  Court  for  review 
until  1888,  when  the  House  of  Lords,  affirming  the  decision 
of  the  Court  of  Appeal,  overruled  Thorogood  v.  Bryan.  The 
The  Bemina,  facts  in  The  BernUia  were  that  Toeg,  a  passenger,  and  Arm- 
strong, an  engineer  on  board  The  Bushire^  were  killed  in  a 
collision  between  The  Bemina  and  The  Bushirey  caused  by 
faults  in  both  vessels,  but  without  fault  in  Armstrong  or  Toeg. 
It  was  held  that  the  representatives  of  Toeg  and  Armstrong 
could  recover  full  damages  against  the  owners  of  The  Ber- 
nina  (p).     • 

A  servant  cannot  recover  against  his  employer  for  injury 
sustained  in  the  course  of  his  employment  through  the  negli- 
gence of  a  fellow-servant  (q).  Therefore  a  seaman  or  a  ship's 
officer  cannot  recover  against  the  shipowners  for  loss  or  injuiy 
caused  by  the  fault  of  one  of  themselves  or  of  the  master  (r). 
But  he  may  recover  for  loss  or  injury  sufiEered  in  a  collision 
with  another  ship  of  the  same  owners ;  and  not  the  less  so 
because  the  collision  was  caused  by  the  fault  of  the  orew  of 
the  other  ship  in  the  employment  of  his  own  employers  («). 
But  a  compulsory  pilot  is  not  a  servant  of  the  shipowner,  and 
the  rule  above  stated  does  not  prevent  him  from  recovering 
against  the  owner  (t). 


Shipowner'B 
liability  to 


(p)  Lord  BnunweU  considered  that 
Thorogood  t.  Bryan  was  rightly  de- 
rided upon  a  point  of  pleaoing,  and 
that  the  decision  of  the  House  of 
Lords  involved  the  overruling  of 
JFaite  v.  North  Eastern  Rail,  Co,,  E. 
B.  ft  E.  719. 

(q)  Fru'stly  v.  Fowler,  8  M.  &  W. 
1 ;  Chitty  on  Contr.  10th  ed.  637. 
See  JFilson  v.  Merry,  L.  R.  1  So. 
App.  326.  The  Employers'  Liability 
Act,  1880,  does  not  apply  to  seamen 
or  apprentices  to  sea  service,  or,  it 
seems,  to  an  officer.  See  43  &  44 
Vict.  c.  42,  e.  8 ;  38  &  39  Vict.  c.  90, 
ss.  10,  13. 

(r)  Leddyy.  Gibton,  11  Sess.  Gas. 
3rd  ser.  304 ;   Hedley  v.  Pvnekney  f 


Sons  SS,  Co,,  (1894)  App.  Gas.  222, 
where  Eamsey  v.  Quinn,  Lr.  Bep.  8 
G.  L.  322^  suggesting  a  distinotion 
in  the  case  of  the  master,  was  not 
followed.  Li  America  the  master 
and  orew  recovered  half  their  losses 
against  the  other  ship,  where  both 
were  in  fault ;  but  the  amount  re- 
covered by  the  master  went  to 
recompense  cargo  owners :  The  City 
of  New  York,  26  Fed.  Rep.  149 ;  of. 
The  Titan,  23  Fed.  Rep.  418,  where 
the  fault  was  the  pilot's. 

(#)  The  Petrel,  (1893)  P.  820,  supra, 
p.  96. 

(0  Smith  V.  Steele,  L.  R.  10  Q.  B. 
126. 
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OHAPTEE  V. 

DAMAGES. 

The  wrong-doer  in  a  collision  is  liable  for  all  the  refusonable  What 

consequences   of    his    negligence — "  such  damages  as  flow  be^ro^ered^ 

directly  and  in  the  usual  course  of  things  from  the  wrongful  general  rule. 

act"  (a).     This  is    the   general    principle,   and  where   the 

damages  claimed  are  in  respect  of  loss  or  injury  to  ship  or 

goods,  occurring  at,  or  inmiediately  after,  the  collision,  there 

is  little  difficulty  in  applying  the  rule.     But  where  the  loss, 

though  consequent  upon  and  connected  with  the  defendant's 

negMgent  act,  was  not  immediately  caused  by  it,  there  is 

often  great  difficulty  in  determining  whether  damages  in 

respect  of  such  loss  can  be  recovered  as  having  been  caused 

by  the  negligence.     The  question  is  closely  connected  with 

that  discussed  in  a  former  chapter  as  to  the  legal  consequences 

of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  there  is  a 
difficulty  in  many  cases  of  determining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  similar  facts  giving  rise  to  similar  claims 
for  damages  are  constantly  recurring  in  collision  actions, 
it  will  be  convenient  to  collect  the  decisions  upon  this 
subject. 

The  general  rule  was  thus  stated  by  Dr.  Lushington  in  The  jSMtitutio  in 
Clarence  {b)  : — "  The  party  who  has  sustained  a  damage  by  *^^^^' 
collision  is  entitled  to  be  put,  as  far  as  practicable,  in  the  same 
condition  as  if  the  injury  had  not  been  suffered."     This 
appears  to  be  the  meaning  of  the  phrase  used  in  some  of  the 

(a)  FerBowefnjh.J.^TAeArffentinOf  ''uBnal  oonrse  of  things"  includes 

13]P.  D.191,  201;  affd.  14  App.  Cas.  the  probable  and  reasonable  conduct 

519  ;   TA^  Notting  Hill,  9  P.  D.  105  ;  of  those  on  board  a  ship  in  collision  : 

Victorian    Railway   Commiaaioners  v.  Tkt  CUy  of  Lincoln ,  16  P.  D.  15,  18. 

CouHas,   13    App.   Cas.    222.      The  (b)  3  W.  Rob.  283,  285. 
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oases  that  the  sufferer  is  entitled  to  restitutio  in  integrum  (c). 
There  is  no  difference  between  the  Admiralty  and  common 
law  rules  as  to  what  damages  are  recoverable  (rf).  He  is 
entitled  to  be  paid  the  cost  of  the  repairs,  though  he  has 
become  bankrupt  since  they  were  executed,  and  has  not  paid 
the  shipwright  who  executed  them  {e). 
Ooet  of  The  owner  of  a  ship  wrongfully  injured  in  a  collision  is 

"^"**  entitled  to  have  her  fully  and  completely  repaired ;  and  if 

the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increased,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.  No 
deduction  is  made  from  the  damages  recoverable  on  account 
of  the  increased  value  of  the  ship,  or  the  substitution  of  new 
for  old  materials  (/).  In  this  respect  the  owner  of  a  ship 
injured  by  collision  is  in  a  different  position  from  an  owner 
claiming  an  indemnity  under  the  ordinary  marine  policy 
of  insurance  {g).  But  where  slight  damage  might  have 
been  effectually  made  good  by  bolts  and  braces,  the  expense 
of  an  entirely  new  beam  was  not  allowed  (h).  And  the  cost 
of  repairs  must  not  be  inflamed  by  delay  or  intermediate 
voyages  (»). 

Where,  in  order  to  effect  repairs  consequent  on  collision,  it 
was  necessary  to  dry  dock  the  ship,  it  was  held  that  the  owner 
was  entitled  to  take  advantage  of  the  opportunity  to  fit  bilge 
keels  without  contributing  to  the  cost  of  the  dry  dock  (A). 
Value  of  If  *^®  8^P  ^s  totally  lost,  the  owner  is  entitled  to  recover 

S^  "^QBt  ^      ^^^  market  value  at  the  time  of  the  collision  (/) ;   and  her 
value  at  her  home  port,  and  not  in  the  foreign  port  to  which 

{e)  E,g,t  by  Dr.  LuBhington  in  new  f or  old "  in  insnranoe  cases,  see 

The  InflexibU,  Swab.  200 ;  T)ie  Clyde^  Lohre  v.  Aitehison,  4  App.  Gas.  765. 

Swab.   23  ;    The  Ironmastery   Swab.  (A)    The  J.  T,  £atton,  24  Fed.  Rot. 

441 ;  The  Columbus,  3  W.  Bob.  158  ;  95. 

The  Gazelle,  2  W.  Rob.  279,  280 ;  (i)  The  Menry  M.  Clark,  22  Fed. 

cited  by  Sir  B.  PMllimore  in  The  Bep.  752. 

Halley,  L.  R.  2  A.  &  E.  3,  7 ;    and  Us)  The  Aeanthtte,    (1902)  P.   17, 

see  1  P.  D.  471.  foUowing^    The    Ruahon   S8.   Co,  v. 

(rf)  The  Argentino,  13  P.  D.  191,  Landon  Assurance  Co.,  (1900)  App. 

195,  200.  Cas.  6.     Of.  The  RUher,  2  Pr.  Ad. 

{e)  The  Endeavour,  6  Asp.  M.  0.  Dig.  174*,  note  158 ;    The  Alfred,  3 

511.  W.  Rob.  232,  239. 

(/)  T^tfPotfto/w,  Swab.  173;   The  (I)  The  Clyde,  Bwtih.  2Z ;  The  Iron- 

Oazelle,  2  W.Hoh,  279;  The  Bemina  master,  Swab.   441;    The   Columhus^ 

{No.  3),  6  Asp.  M.  C.  65 ;   and  see  3    W.  Rob.    158 ;    The    Clarence,  8 

The  Star  of  India,  1  P.  D.  466,  471.  W.  Rob.  283  ;    ITU  Zaura  Lee,  24 

(^)  As  to  the  mle  of  *'  one- third  Fed.  Bep.  483. 
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Bhe  is  taken  after  oollisiony  is  to  be  taken  (m).  Where  the 
ship  is  of  a  special  oonstraotion  or  oharaoter,  and,  although 
of  special  value  to  her  owner,  has  little  or  no  market  value, 
damages  must  be  estimated  by  considering  what  is  her  value 
to  the  owner  as  a  going  concern  at  the  time  she  was  lost  {n). 
Her  original  cost,  her  condition  at  the  date  of  her  loss,  money 
spent  in  upkeep,  and  her  past  earnings,  have  all  to  be  con- 
sidered (o).  Interest  on  the  amount  of  the  damages  is  Interest,  or 
allowed  from  the  day  of  the  collision,  if  the  ship  was  not  fre^ht  was 
earning  freight.  If  she  was  earning  freight,  he  is  entitled  to  ^^^S  earned. 
the  estimated  value  of  the  ship  at  the  end  of  her  voyage, 
together  with  the  freight  she  would  have  earned,  less  the  cost 
of  completing  the  voyage,  and  interest  on  the  whole  from  the 
probable  end  of  the  voyage.  If  payment  is  made  before  that 
time,  an  allowance  is  made  for  discount.  If,  however,  the 
plaintifi's  loss  exceeds  the  amount  of  the  defendant's  statu- 
tory liability,  interest  runs  from  the  date  of  the  collision, 
whether  freight  was  being  earned  or  not  {p).  If  at  the  time 
of  her  loss  the  ship  was  upon  a  voyage  to  a  port  from  which 
she  was  imder  charter  to  carry  a  cargo,  and  is  totally  lost,  she 
is  entitled,  in  addition  to  her  value,  to  the  profits  she  would 
have  made  imder  the  charter  (q). 

The  principle  upon  which  interest  is  allowed  in  Admiralty 
was  discussed  in  The  Kong  Magnus  (r).  In  that  case  interest 
on  the  damages  was  allowed  from  the  probable  termination  of 
the  voyage  on  which  the  ship  was  engaged  at  the  time  of  the 
collision  (19th  April,  1878)  to  the  date  of  payment,  the 
action  not  having  been  brought  until  nearly  eleven  years 
(8th  January,  1889)  after  the  collision.  In  the  same  case  it 
was  held  that  there  is  no  limitation  to  six  years'  interest  by 
analogy  to  the  Statutes  of  Limitation. 

(m)  I%e  Blenheim,  17  Fed.  Rep.  686 ;  The  Clyde,  Swab.  23 ;  The  Irm- 

608.  matter,  ibid.  44 ;  The  Columbus,  3  W. 

(n)  Fer    Gk)reU    Barnes,    J.,    The  Bob.  158 ;  The  Clarence,  ibid.  283. 
Harmonidee,  (1903)  P.  1.  (q)  The  Kate,  (1899)  P.  166.     The 

(o)  Gf .  La  Normandie,  58  Fed.  Bep.  Clyde  and  The  Columbtu,  ubi  supra, 

427.  ^  are  not  opposed  to  this :   ibid.     The 

(p)  For  a  fnU  statement  by  Sir  following  American    cases    do    not 

B.  Phillimore  of  the  principle  upon  accord  with  The  Kate :  The  Hamilton, 

which  compensation  to  the  injiured  95  Fed.  Bep.  844  ;  The  Fontana,  119 

party  is  made  in  oases  of  collision,  Fed.  Bep.   853 ;    The   Umbria,   166 

see  The  Northumbria,  L.  B.  3  A.  &  U.  S.  Bc^.  404. 
E.  6,  12 ;  see  also  2^  Canada,  Lush.  (r)  (1891)  P.  223. 
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The  Admiralty  praotioe  as  to  allowing  interest  on  damages 
applies  to  common  law  actions  whioh,  before  the  Judicature 
Acts,  the  Admiralty  Court  had  not,  but  which  the  Admiralty 
Division  has,  jurisdiotion  to  entertain ;  also  to  actions  trans- 
ferred by  consent  to  the  Admiralty  Division  («). 
Loss  of  Where  the  ship  is  damaged  but  not  sunk  in  the  collision, 

IStOT^^^  and  she  afterwards  receives  further  injury  or  is  totally  lost, 
Dresumed  to  the  presumption  ordinarily  is  that  the  subsequent  injury  or 
oansed  bj  ^^^  ^^  caused  by  the  defendant's  negligence,  and  the  burden 
collision.  jg  upon  the  wrong-doer  in  the  collision  to  prove  that  it  was 
not  so  caused  {t). 

Where  a  ship  was  partially  disabled  in  a  collision  for  which 
she  was  not  in  fault,  and  subsequently  drove  ashore  in  con- 
sequence of  the  parting  of  her  cable,  it  was  held  that  the  ship 
in  fault  for  the  collision  was  liable  for  the  loss  by  the 
stranding  (u).  In  this  case  Dr.  Lushington  said :  '*  It  is 
admitted  that  T/ie  Pemher  is  to  blame  for  the  collision,  and 
the  consequence  of  this  is,  that  all  the  damage  arising  from 
the  collision  must  be  borne  by  The  Penaher^  unless  it  can  be 
shown  by  clear  and  positive  evidence  that  any  part  of  that 
subsequent  damage  arose  from  gross  negligence  or  great  want 
of  skill  on  the  part  of  those  on  board  the  vessel  damaged." 

In  The  Mellona  (.r),  the  ship  having  been  disabled  in  the 
collision  went  ashore,  and  was  totally  lost.  It  was  contended 
that  she  need  not  have  gone  ashore  if  she  had  been  hove-to, 
and  proper  skill  had  been  shown  by  those  on  board ;  but 
Dr.  Lushington  held  thai  primd  facie  the  loss  was  attributable 
to  the  collision.  Where  one  vessel  is  found  in  fault  for  a 
collision,  and  the  other  is  subsequently  lost,  the  presumption 
of  law  is  that  the  latter  was  lost  in  consequence  of  the  ooUi- 
sion.  '^In  all  questions  of  this  description  that  is  the^ri;7td 
facie  presumption;  and  great,  indeed,  would  be  the  incon- 
venience, and  still  greater  the  difficulty,  if,  in  all  cases  of  this 
kind  when  the  vessel  did  not  go  down  immediately,  but  was 
subsequently  lost,  the  Court  had  to  enter  into  an  investigation 
whether  all  the  measures  adopted  on  board  the  damaged 


(»)  The  Gertrude;  The  Baron  Aher-  389. 

dare,  13  P.  D.  105.  (u)  The  Pensher,  Swab.  211,  213; 

(0  Aliter  in  a  case  of  unexplained  The  Govvw^  6  Quebec  L.  R.  67. 

oapsizingr :    The  Beta,  44  Fed.  Rep.  (:r)  The  Mellona,  8  W.  Bob.  7,  13. 
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TOflsel  were  right,  or  whether,  if  other  measures  had  been 
pursued,  the  vessel  might  not  have  been  saved  "  (t/). 

In  another  case  a  ship  was  run  into  whUst  brought  up  and 
riding  with  two  anchors  down.  One  cable  having  parted  in 
the  oollisien,  the  other  failed  to  hold  her,  and  she  drove 
ashore.  It  was  held  that  the  loss  from  her  going  ashore  was 
recoverable  as  damages  in  the  collision  action  (z). 

So  where,  bad  weather  having  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the  repre- 
sentatives of  some  of  the  crew  who  were  drowned,  but  who 
might  have  been  saved  if  they  had  gone  on  board  other 
vessels  which  offered  assistcmce  after  the  collision,  were  held 
entitled  to  recover  against  the  wrong-doing  ship  (a). 

A  steamship  in  the  North  Sea  ran  into  and  cut  off  the 
quarter  of  The  AlbatroBBy  a  barque.  The  barque's  binnacle 
compass,  log  line,  log  glass,  and  working  charts  were  lost  in 
the  collision,  and  her  hull  was  damaged,  so  that  she  was 
partly  unmanageable.  Those  on  board  tried  to  take  her  into 
the  Thames  with  a  spare  compass.  Without  negligence  on 
their  part,  and  in  consequence  of  the  loss  of  their  chart  and 
the  damaged  condition  of  the  hull,  she  went  ashore  and  was 
lost.  It  was  held  that  the  steamship  owners  were  liable  for 
her  loss  (6). 

Where,  in  consequence  of  the  collision,  a  steamship's 
condenser  cover  blew  off,  and  water  came  into  the  ejection 
pipe,  which  was  plugged,  but  the  plug  gave  out  as  the  ship 
was  being  towed  into  dock,  and  the  ship  sank,  it  was  held 
that  the  loss  was  caused  by  the  collision  (c). 

But  the  f€M)t  of  a  ship  being  injured  by  the  negligence  of  Those  on 
another  does  not  justify  those  on  board  in  neglecting  to  take  injured  diip 
all  reasonable  measures  to  save  the  ship  (rf),  and  lessen  the  must  exhibit 
effects  of  the  collision.     They  must  exhibit  ordinary  courage  and  courage 
in  standing  by  their  vessel,  and  show  proper  skill  and  seaman-  ^*w^^^ 


by  her. 


(y)   See   also    The  Linda,  Swab.  ib)  The  City  of  Lineoln,  15  P.  D. 

306.  15. 

U)  The  George  and  Miehard,  L.  R.  {d)  Inoluding   jettison,   and   aots 

3  A.  ft  £.  466.     See  also  as  to  this  which   may    give    rise   to    general 

robject,  per  Martin,  B.,  in  Wilson  y.  average  contribution  from  the  ship- 

Newport  Dock  Co.,  L.  R.  1  Ex.  177,  owner.    See  The  Marpeeea,  (1891)  F. 

187.  403;  The  Toward,  infra,  p.  112. 


abandonment. 
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ship  aocording  to  the  oiroumstanoes  of  the  case.    The  Gonit, 

however,  will  make  reasonable  allowanoe  for  the  exoitemeiit 

which  usually  attends  a  collision,  and  those  on  board  will  not 

be  expected  to  be  so   acute   in  their  judgment,  or  to  act 

with  the  same  skill  and  coolness,  as  if  there  had  been  no 

collision  (e). 

They  moat  Where  the  injured  ship  went  ashore,  and  those  in  charge 

anoe,  if  wilfully  refused  assistance  to  get  her  off,  it  was  held  that  her 

neoeesary.       owners  could  not  recover  for  loss  arising  from  the  obstinacy 

of  those  on  board  (/). 
Unjiurtiifiable       If  the  injured  vessel  is  abandoned  unjustifiably,  the  other 
vessel,  though  in  fault  for  the  collision,  is  not  liable  for 
a  total  loss,  but  only  for  the  actual  damage  done  in  the 
collision  (g). 

The  question  whether  the  abandonment  of  a  ship  injured 
by  collision  was  justifiable  is  for  the  Court  to  decide  upon  the 
particular  circumstances  of  each  case.  In  considering  it  the 
Court  will  not  be  exacting  in  requiring  those  on  board  to 
stand  by  her.  In  The  Blenheim  (h)^  Dr.  Lushington  said: 
^^  When  a  collision  takes  place  on  a  dark  night,  particularly 
at  a  tempestuous  period  of  the  year,  and  when  the  vessel 
producing  the  collision  is  of  greater  burden  than  the  one 
struck,  I  cannot  possibly  settle,  with  satisfaction  to  my 
own  mind,  or  security  to  justice,  what  ought  to  be  the 
reasonable  extent  of  fear  and  apprehension  to  the  crew  of  the 
vessel  so  struck.  It  is  impossible  for  any  Court  of  justice  to 
say,  with  any  degree  of  certainty,  what  are  the  precise  cir^ 
cumstances  that  would  justify  the  abandonment  of  a  vessel. 
If  there  be  any  reasonable  prospect  that  the  lives  of  the 
crew  are  endangered,  I  have  deteimined,  and  I  will  do  so 
until  I  am  overruled,  that  they  are  justified  in  quitting  the 
vessel,  and  the  consequences  must  fall  on  the  wrong- 
doer "(t). 

If  a  ship  is  improperly  abandoned  after  a  collision,  her 
owner  will  not  be  entitled  to  recover  b&  damage  caused  by 


{e)  The    Hannah    Park   and    The  {ff)  The  I%urin^f  t$bi  supra. 

Lena,  14  L.  T.  675 ;  The  Thurinffia,  /.v  ,  q^  na/s   ooo 

1  Asp.  M.  C.  283.                          ^    '  W  1  »P-  285,  289. 

{f)  The  Flying  Fiah,  Br.  &  Lnah.  (i)  See  also  The  Linda,  Swab.  306 ; 

436.  The  Lindeay,  Ir.  Bep.  Ad.  1  Eq.  259. 
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the  ooUifiiony  either  the  value  of  the  ship  or  salvage  expenses 
payable  upon  her  being  brought  into  port  (k). 

The  ThuHngia^  a  steamship  which  had  been  run  down  by 
the  fault  of  another  vessel^  was  improperly  abandoned,  and 
subsequently  sank.  It  was  held  that  she  oould  recover  no 
more  than  the  expense  which  would  have  been  incurred  in 
making  good  the  damage  caused  by  the  collision  (/).  The 
collision  occurred  sixteen  or  eighteen  miles  from  Heligoland 
in  fine  weather ;  the  ship  remained  afloat  three  hours  after 
the  collision,  and  might  have  been  taken  to  Heligoland. 

In  another  case  (m)  no  attempt  was  made  to  repair  the  Kegleot  to 
damage  received  in  the  collision,  such  damage  consisting  in  a  JSIS7^in^ 
small  hole  which  might  easily  have  been  stopped.  In  conse-  ^«  oolliaon. 
quence  of  the  hole  being  left  unstopped  the  cargo  was  injured 
by  water.  It  was  held  that  the  cargo  owner  could  not 
recover  damages  against  the  other  ship,  although  she  was  in 
fault  for  the  collision.  The  duty  of  the  master  of  the  injured 
ship  to  take  proper  steps  to  preserve,  and,  under  some  cir- 
cumstances, to  sell,  an  injured  cargo,  has  been  considered  in 
several  cases  (»).  It  was  held  negligence  in  a  master  not  to 
have  discharged  a  cargo  of  beans  which  were  wetted  in  a 
collision  (o).  Where  a  cargo  was  damaged  partly  by  the 
collision  and  partly  by  the  master's  negligence  in  not  carry- 
ing it  on  to  the  port  of  discharge  without  delay,  it  was  held 
that  damages  for  loss  arising  from  the  latter  cause  were  not 
recoverable  in  the  collision  action  (jt>).  The  Court  will  not, 
upon  the  application  of  the  owner  of  a  ship  damaged  in 
collision,  order  her  sale  {q). 

A  steamship  at  anchor  in  the  Elbe  (800  feet  wide)  was  run  Neglect  to 
into  by  the  negligence  of  another  ship.    It  was  held  that  her  ^'®**^- 
owners  were  not  entitled  to  recover  as  damages  the  cost  of 
raising  her.     She  sank  some  hours  after  the  collision,  and  no 
water  reached  the  engine  room  for  half  an  hour  after  the 
collision.     There  was  evidence  that  she  might  and  ought  to 


ik)  The  Linda,  Swab.  306.  (o)  Notara  v.  Hendencn^  L.  R.  7 

(/)  The  Thurinffia,  1  Asp.  M.  G.  Q.  B.   225;  and  see  The  Elina^   6 

283.  P.  D.  237,  note;    The  Bemina^  12 

(m)  The  Bolides,  3  Hag.  367 ;  and  P.  D.  36. 

'^in7^  ?fj;" W  Ar,,.,  L.  E.  «  ^P)  ^  ^'^'  «  ^-  !>•  237,  note. 

P.  0.  134,  166,  and  oaMS  there  dted.  (;)  n«  Wtxfwd,  13  P.  D.  8. 
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have  been  beached  (r).  But  where  beaohmg  was  not  reason- 
ably possible,  it  was  held  that  there  was  no  oontributory 
negligence  on  the  part  of  the  orew  of  a  barge  in  failing  to 
beach  her  after  the  damage  was  done.  The  barge,  moored 
in  Tilbury  Dock  astern  of  a  steamship,  was  struck  by  the 
propeller  and  sank  («).  So  a  mistake  of  judgment  in  not 
beaching  is  not  necessarily  negligence  (t). 

A  vessel  at  anchor  was  run  into  by  another  coming  out  of 
dock.  The  latter  was  held  in  fault  for  the  collision,  but  not 
for  injury  to  the  former  caused  by  her  falling  over,  when  the 
tide  fell,  at  a  grounding  berth  to  which  she  had  been  impro- 
perly taken  after  the  collision  (u). 
Owner  not  Where  a  ship  is  sunk  at  sea  by  collision,  there  is  no 

rawe  ship^  obligation  upon  the  owner  to  raise  her,  even  if  it  would  be 
rank  in  ooUi-  possible  to  do  SO  {x).  But  if  she  is  sunk  in  shoal  water,  or 
in  a  position  in  which  there  is  no  difficulty  in  raising  her, 
her  owner  would  not  be  justified  in  at  once  abandoning 
her  (y).  Where  an  anchor  and  chain  were  slipped  to  avoid 
collision,  and  the  cost  of  recovering  them  would  have  been 
more  than  they  were  worth,  their  full  value  was  recovered  as 
damages  (2).  If  he  elects  to  raise  her,  and  it  turns  out, 
upon  a  survey,  that  she  is  not  worth  repairing,  he  is  entitled 
to  recover  as  damages  the  expense  of  raising  and  docking  her, 
less  her  value  in  the  dock.  If  he  repairs  her  at  a  oost 
exceeding  her  value  before  collision,  he  cannot  recover  the 
cost  of  repairs  beyond  such  value;  nor  anything  in  the 
nature  of  demurrage  (a).  Where  there  was  such  delay  in 
raising  her,  that  it  was  impossible  to  determine  the  amount 
of  the  damage  done  by  the  collision,  the  claim  was  dis- 
missed {b).  If,  acting  as  a  prudent  owner,  he  elects  not 
to  repair,  and  seUs  her,  he  is  entitled  to  recover  her  value 


Bion< 


450; 


(r)  The  Sanaa,  6  Asp.  M.  O.  268.  (y)  Cf.  The  HaWlah,  60  Fed.  Eep. 

Of.  The  Scotia,  6  Asp.  M.  0.  641.  331 ;    The  Baltimore,  8  Wall.   377 ; 

The  Hornet,  (1892)  P.  361.  The  Thomas  P.  Wray,  28  Fed.  Eep. 

The  Frostburg,   26  Fed.   Rep.  626. 

,   The  J)auniles8,  116  Fed.  Rep.  u)   Johannsen    v.    The   Shina,    4 

643,  where  the  ehip  waa  in  tow.  ^^^  j^p  573 

(«)    The   Henri   IV.,   13    Quebec  ,  ^   ^f     «              ^        .      *     v 

L  B  379  ('')  ^^   impress   Sugente,   Lush. 

\x)  The' Columbus,  3  W.  Rob.  168 ;  138  ;    cf .  The  Minnie,  26  Fed.  Rep. 

The  Franeonia,  16  Fed.  Rep.  149;  ^0;    Summers   v.    The    Oneida,   84 

FeUie  v.  Boston    Tow-Boat    Co,,  49  Fed.  Rep.  716. 

Fed.  Rep.  464.  {b)  The  Atlee,  12  Fed.  Rep.  734. 
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at  the  time  of  collision,  less  the  proceeds  of  sale,  together 
■with  interest  from  the  date  of  the  collision  (c) . 

Where  a  ship  is  sunk  by  oolHsion,  and  the  owner  pays  to 
the  wreck-raising  authority  the  cost  of  raising  her,  it  would 
seem  that  the  sum  so  paid  is  damt^es  recoverable  from  the 
wrong-doer  (fl?). 

Damages  for  loss  occurring  during,  or  after,  and  in  conse-  pamages 
quenoe  of,  the  collision,  but  caused  partly  by  negligence  of  ^Sntiff's  ^ 
the  plaintiflF,  cannot  be  recovered  as  having  resulted  entirely  ?2^^?2n 
from  the  defendant's  negligence  which  caused  the  collision. 
Where,  by  the  omission  to  cut  a  lanyard  which  held  together 
two   ships  which  had  been  in  collision,  the   damage  was 
increased,  it  was  held  to  have  been  caused  partly  by  the 
plamtiff's  negligence  in  not  cutting  the   lanyard  (e).     So 
damage  to  one  vessel  by  the  fluke  of  the  other's  anchor  was 
held  to  have  been  caused  by  the  negligence  of  both  ships, 
though   the  collision   was    caused  entirely   by  the  fault  of 
the  injured   vessel,  the   circumstances  being  such  that  the 
collision  would  have  been  harmless  but  for  the  fact  that  the 
other  vessel's  anchor  was  in  an  improper  position  (/). 

If  the  damage  received  in  a  collision  is  greater  than  would  pamage 
ordinarily  be  the  case  because  the  injured  ship  was  in  a  weak  ^©ak  state ^ 
condition,  the  other  is  not  the  less  liable  for  the  entire  loss,  if  °1J3'^'^ 
she  is  in  fault  for  the  collision.     The  principle  is,  that  if 
a  part  of  the  damage  was  clearly  attributable  to  the  wrong- 
doer, and  it  is  impossible  to  draw  the  line  with  precision,  and 
to  say  how  much,  the  wrong-doer  must  make  good  the  whole 
loss  (g) ;   but  where  the  damage  occasioned  by  the  collision 
can  be  easily  discriminated,  defects  disclosed  in  consequence 
of  the  collision,  though  existing  prior  to  it,  cannot  be  charged 
against  the  defendant  (A).     In  America,  however,  it  has  been 

(e)  The  South  Sea,  Swab.  141.  ibid.  3  C.  P.  476. 

(rf)  The  Engineer,  Taiham  y.  Burr,  (/)  The  Margaret,  6  P.  D.  76 ;  of. 

(1898)  P.  382,  approTing  The  North  The   Young  America,  54  Fed.   Bep. 

Britain,  (1894)   P.  77.      As  to  the  410  (damage  by  jagged  iron  on  a 

liability  of  the  owner  of  the  sunken  ship^s  side). 

ship    for    such    expenses,    see    The  Qf)  The  Egyptian,  10  L.  T.  910 ; 

Cryetal,     (1894)     App.    Gas.     608;  The     Toung    America,    supra;     The 

Howard    Smith    v.     Wihony    (1896)  Syracuse,    18   Fed.   Rep.   828;    The 

App.  Gas.  679.  Howard,    80    Fed.    Bep.    280,   and 

(#)  The  Massachusetts,  I  W.  Rob.  cases    there    cited  ;      The    Bemina 

371.    See  also  The  Flying  Fish,  Br.  (No.  3),  6  Asp.  M.  G.  66  ;    The  Sam 

&  Lush.  436 ;   GHU  v.  Oen-ral  Iron  Oaty,  6  Bissel,  190. 

Screw  OoUier  Co.,  L.  B.  1  G.  P.  600  ;  (A)  The  Princess,  6  Asp.  M.  G.  461. 
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held  that  where  a  canal  boat  foundered  after  the  oollision, 
because  she  was  so  weak  before  the  collision  that  she  could 
not  go  into  dry  dock  with  her  cargo  on  board  to  be  repaired, 
the  loss  of    cargo    was    not    proximately    caused    by  the 
defendant's  negligence  (i).    In  other  American  cases  (k)  half 
damages  were  given  in  such  a  case;  and  it  is  held  to  be 
negligence  for  the  owner  of  an  old  and  weak  craft  to  expose 
her,  without  giving  warning  to  other  vessels,  to  the  ordinary 
risks  of  contact  with  other  craft  at  the  wharves  and  slips  of 
New  York  harbour  (/). 
Conseqaential      What  have  been  called  consequenticd  damages — ^that  is  to 
^**         say,  damages  beyond  the  value  of  the  ship  or  the  cost  of 
repairs — may  in  some  cases  be  recovered  (m). 
Loss  of  Where  a  smack  was  run  down  whilst  engaged  in  performing 

^Vrage.  ^  salvage  service,  she  recovered  the  sum  she  would  have 

received  as  salvage  reward  had  she  not  been  prevented  from 
completing  the  service  («). 
Loas  of  So  freight  which  the  injured  ship  is  at  the  time  of  the 

'^^   '  collision  engaged  in  earning,  or  under  contract  to  earn,  less 

the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of  the 
voyage,  is  always  allowed  as  damages  (o),  "  Loss  by  contact 
is,  amongst  other  things,  loss  of  the  freight  which  the  ship 
would  have  earned  if  she  had  not  been  crippled  by  the  colli- 
sion" (p).  But  reasonable  efforts  must  be  made  to  obtain 
other  freight  when  the  vessel  is  able  to  earn  it  (q).  Where  a 
ship  was  run  down  whilst  on  a  voyage  to  Norway  to  bring 
home  a  cargo  of  lobsters,  and  another  ship  was  taken  up  for 
the  purpose,  it  was  held  that  the  freight  of  the  lobsters  was 
recoverable  as  consequential  damages  (r). 

(f)  The  New  Tork,  40  Fed.  Bep.  (m)  ITte  Betsy  Cainea,  2  Hagg.  Ad. 

900 ;   but  see  The  J,  Jf.  NoHh,  37  28. 

Fed.  Itep.  270,  aliter,  u)  The  Northumbrian  L.  R.  3  A.  & 

[k)  The  GiUm,  36  Fed.  Rct>.  333  ;  E.  6  ;  The  KaU,  (1899)  P.  165. 


Th,  City  of  Auyueta,  30  Fe5.  Rep.  (^^   ^^   ^rle,   C.  J.,    Heard 
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n\    Thj.    Q».«^«.    ift    v^     Ji^^  Bolman,  19  C.  B.  N.  S.  1,  10.    Ab 

Bep-  797  ;    The  Beba,  22  Fed.  Hep.  |*?^*""''  "«  ^^  '•  ■^•'">  *  ^-  * 
546. 

(m)  As  to  whether  the  question  («)  ^  ^-  -?•  ^f^ond,  28  Fed. 

of  conaequential  damages  is  for  the  ™P«  '66. 

Court  or   the   registrar  and   mer-  (r)  The  Torkehireman^  2  Hagg.  Ad. 

chants,  see  below,  p.  301.  30,  note. 
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So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen  had 
the  cargo  been  carried  to  the  port  of  discharge,  and  which  by 
the  collision  the  owner  is  prevented  from  earning,  may  be 
recovered  as  damages  in  the  collision  action  («). 

If  the  injured  ship  sinks  in  consequence  of  the  collision,  Salyage 
the  expenses  of  raising  and  docking  her  are  recoverable  as  ®^P®^^*®*- 
damages  (^).  And  salvage  or  towage  (u)  expenses,  whether 
incurred  by  the  owner,  or  paid  by  him  to  scdvors,  are 
recoverable  as  damages,  if  they  are  properly  incurred  in 
consequence  of  injury  received  in  the  collision  {x).  In 
America  the  expenses  of  rescuing  apd  sending  ashore  the 
crew  of  the  wrong-doing  ship,  and  of  the  consequent  delay 
to  the  other  ship,  were  allowed  as  damages  {y).  And  the 
costs  of  both  parties  in  a  salvage  action  have  been  recovered  (2) ; 
but  in  a  later  case  some  doubt  was  thrown  upon  this  de- 
cision (a).  The  expense  of  bail  in  a  salvage  action  is  clearly 
not  recoverable  (6). 

The  cost  of  detaining  the  ship's  ofiBicers  whilst  the  ship  was  Cost  of 
being  repaired  has  been  allowed  as  damages,  where  it  was  officOTa'wid 
proved  that  the  ciistom  of  the  trade  was  not  to  discharge  the  o>»w. 
officers  at  the  end  of  the  voyage  {c).    In  America  the  cost  of 
detaining  the  crew  after  the  collision,  and  of  attempts  to  save 
the  cargo,  has  been  allowed  {d). 

Where  it  was  proved  that  the  market  value  of  a  yacht  sunk  Diminished 
in  a  collision  was  diminished,  it  was  held  in  Ireland  that,  in  "^"^^^^^^l^' 
addition  to  the  sum  required  for  repairs,  the  difference  between 
her  market  vcdue  before  and  after  the  collision  was  recoverable 
as  damages  {e). 

Where  the  owners  suffer  loss  by  the  enforced  idleness  of  Demmrsge. 


($)  The  Thffotira,  8  P.  D.  155.  (y)  Leonard  v.  JFhitwsU,  19  Fed. 

{t)   The    Empress    Eugenie^    Lush.  Bep.  647. 

13S ;  The  Annie,  12  P.  D.  50.  («)  The  Legatus,  Swab.  168,  not- 

(m)  The  Jnjlexidle,  Swab.  200;   The  withstanding  Tindall  v.  Eell,  11  M. 

Fletcher  and  The  Grapeahot,  42  Fed.  &  W.  228. 

^'  Jl^*i  F^^^^^?^  ^-  -^"f^'  («)  ^^  British  Cmmerce,  9  P.  D. 

Jr.,   84  Fed.  Rep.  816.      See  also  128. 

The    Young  America,  26  Fed.  Rep.  fi,   «., 

174  ;    The    Cepheiu,   24    Fed.   Rep.  ^*^  ^^' 

507;    The  Fannie  TtUhiU,  17  Fed.  W  The  InJIexible,  Qwah,  200. 

Kep.  87.  (rf)  Socman    v.     Union    Ferry    of 

{x)  The  Linda,  Swab.   306  ;    The  Brooklyn,  68  New  York  Rep.  386. 

IHana^    2    Aap.   M.   O.    366  ;    The  (e)  The  Georgiana  and  The  Angli- 

WimamifM,  8  P.  D.  97,  99.  can,  21  W.  Rob.  280. 
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their  ship  which  has  been  injured  in  a  ooUision,  demurrage  is 
allowed  hj  way  of  damages  whilst  the  necessary  repairs  are 
being  effected.  And  demurrage  runs  whilst  the  ship  is 
detained  for  the  transaction  of  business  connected  with  the 
collision,  such  as  maldng  a  protest  and  obtaining  the  neces- 
sary official  documents  (/). 

In  The  Oreta  Holme  (ff)  the  House  of  Lords  decided  that  a 
shipowner,  who  is  temporarily  deprived  of  his  ship  by  a 
wrong-doer,  is  entitled  to  substantial  damages  for  his  loss, 
irrespectiYe  of  the  special  use  he  might  have  made  of  her 
during  the  time  she  was  under  repair.  Earlier  decisions  of 
the  Admiralty  Court  (h)  and  of  the  Court  of  Appeal,  to  the 
effect  that  pecuniary  loss  only  is  recoverable  as  damages,  are 
no  longer  law.  In  The  Gh'eta  Holme  a  dredger,  belonging  to 
the  Mersey  Docks  and  Harbour  Board,  and  in  The  Mediana  (t), 
a  lightship  belonging  to  the  same  owners,  was  run  down  and 
injured  by  the  negligence  of  the  defendant  ship.  The  Board 
had  no  spare  dredger,  and  in  consequence  of  her  detention 
whilst  under  repair  mud  accumulated  in  the  harbour,  which 
had  afterwards  to  be  removed.  As  regards  the  lightship,  the 
Board  had  at  considerable  expense  provided  a  spare  lightship 
to  take  the  place  of  this  or  other  lightships  which,  owing  to 
collision  or  other  cause,  had  to  be  withdrawn  from  their 
stations.  It  was  held  in  both  cases  that  the  Board  were 
entitled  to  substantial  and  not  merely  nominal  damages  for 
the  detention  of  their  craft  whilst  under  repair  in  consequence 

(/)  Tk$  City  of  Bumoa  Ayretj  1  hiring'  another  Tesael  to  perform  her 

Asp.  M.  C.  169 ;   The  Clarence ^  3  W.  service ;  and  not  the  less  so  because 

Bob.  283 ;  The  InJUxihle,  Swab.  200 ;  he  has   another  vessel    kept    as    a 

The  Star  of  IndiUy  1  P.  D.  466.     As  stand-by  to  be  used  in  case  of  aod- 

to  demurrage  where  the  injured  ship  dents :   The  Emma  Kate  Jtou^  50  Fed. 

is  one  of  a  line  advertised  to  sail  at  Bep.  845.   Ct,  The  Cayuga,  7  Blatchf. 

fixed  dates,    see    The  Black  Prince,  390;   The  Osceola,  34  Fed.  Bep.  921. 

Lush.  668.     In   The  City  of  Peking,  Where   the    injured   ship   lost   h^ 

15  App.  Gas.  438y  a  claim  for  de-  charter  and  got  a  new  and  less  pro- 

murraffe,  whilst  a  substituted  yeesel  fitable  one,  the  difference  between 

belonging  to  the  same  owners  did  the  values  of  the  two  charters  was 

the  work  of  the  injured  vessel,  was  allowed  as  damages :   The  Belgenland, 

disallowed :  see  the  observations  on  36  Fed.  Bep.  504.    As  to  the  usual 

this  case  in  The  Mediana,  (1900)  P.  rate  of  demurrage,  see  The  City  of 

113,  119  seq.,  distinguishing  it  ttovx  Buenos  Ayree,  ubi  supra. 

The    Greta    Holme,   infra,   and    The  {jg\  (1897)  App.  Gas.  596. 

Mediana.     Ji  the  injured  ship  is  a  (A)  The  Clarence,  3  W.  Bob.  283  ; 

ship  running  in  an  ad-  The  Munster,    (1899)  P.  129,  note; 


vertised  servioe,  it  is  held  in  America       The  Emerald,  (1899)*  P.    130,   note; 
that  the  owner  is  entitled  to  reoeire      The  Rutland,  (1896)  P.  195,  note, 
as   damages   the   probable  cost  of  (t)  (1900)  App.  Gas.  113. 
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of  the  ooUiflion.  In  The  Mediana  it  was  stated  by  the  Court 
of  Appeal  {k)  that  the  aooumulation  of  mud  mentioned  in 
The  Greta  Hohne  had  nothing  to  do  with  the  decision  in  that 
case,  whioh  went  upon  the  broad  principle  above  stated ;  and 
that  this  was  so  is  clear  from  the  judgments  deliyered  in  the 
House  of  Lords  (/). 

The  prinoiple  applied  in  these  cases  is  not  confined  to 
owners  who  use  their  ships  for  gain  {m). 

Where  damages  are  estimated  upon  the  footing  of  a  total 
loss,  fidthough  in  fact  the  ship  is  subsequently  saved  and 
repaired,  with  the  exceptions  mentioned  above,  nothing  will 
be  allowed  for,  or  in  the  nature  of,  demurrage  (n). 

In  some  of  the  cases  (o)  where  damages  were  allowed  in 
respect  of  the  loss  of  a  specific  voyage,  demurrage  during  the 
probable  duration  of  the  voyage  appears  to  have  been  allowed ; 
this  was  clearly  wrong  {p). 

Where,  in  consequence  of  the  collision,  a  vessel  lost  the  ^^^    ^, 
benefit  of  a  charter,  damages  were  allowed  for  the  loss  of  the  ^^' 

charter-party  in  addition  to  demurrage  (g).  The  principle 
upon  whioh  loss  of  a  charter  is  allowed  as  damages  is  that  the 
value  of  the  charter  is  an  accurate  measure  of  the  value  of  the 
ship  to  the  owner  during  the  time  she  is  imder  repair,  or  is 
otherwise  by  reason  of  the  collision  prevented  from  earning 
money  or  being  of  use  to  her  owner.  Where  at  the  time  of 
the  collision  there  is  no  existing  charter,  but  there  is  a  con- 
tract under  which  the  ship  is  engaged  to  sail  upon  a  profitable 
voyage,  the  probable  earnings  of  the  ship  imder  the  contract 
will  be  allowed  as  damages.  The  Argentino^  at  the  date  of 
the  collision,  was  under  an  engagement  to  take  in  a  cargo  at 
Antwerp  for  Batoum,  taking  the  place  of  one  of  a  line  of 
ships  advertised  to  sail  between  Antwerp  and  Batoimi.  It 
was  held  by  the  House  of  Lords,  affirming  the  decision  of 
Bowen  and  lindley,  L.  J  J.  (diss.  Lord  Esher,  M.  R.),  that 

(*)  See  (1899)  P.  127,  184.  (m)  See  (1897)  App.  Cas.  697. 

fl  American  decisions  are  hardly  U)  The  Columbtu,  3  W.  Rob.  168. 


m  accordance  with  The  Mediana, 
Cf.  The  Conqueror,  166  XJ.  S.  Bep. 
110  (a  yacht  run  down);  Fiek  v, 
Cit^  of  New  York,  119  Fed.  Bep. 
266 ;  Hie  Providence,  98  Fed.  Bep. 
133;  The  George  W.  Boby,  HI  Fed. 


(o)  The  Star ^  India,  1  P.  D.  466 ; 
The  Consett,  6  P.  D.  229. 

(p)  The  Argentine,  14  App.  Oaa. 
619,  623. 

{q)  The  Star  of  India,  uH  mtpra; 


B«p.  601.  The  OoHeett^  uH  wpra. 
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there  should  be  allowed  as  damages  by  the  oollisioii  "  the 
ordinary  and  fair  earnings  of  such  a  ship  as  The  Argentina, 
having  regard  to  the  faot  that  she  was  put  up  as  one  of 
W.  &  L.'s  line  of  steamers  trading  to  the  Black  Sea^  and 
advertised  as  suoh"  (r).  The  Kateis)  was  sunk  upon  her 
outward  voyage  to  a  port  from  which  she  was  under  charter 
to  carry  a  cargo.  Her  owner  recovered  her  probable  value  at 
the  end  of  the  voyage,  plus  the  profits  of  the  charter. 

A  fishing  smack  recovered,  besides  the  value  of  her  nets 
and  gear  which  she  was  obliged  to  cut  adrift,  the  amount  she 
might  reasonably  have  expected  to  earn  during  the  rest  of 
the  season  {t).  But  it  was  held  by  Sir  J.  Hannen  in  a 
recent  case  that,  where  the  boat  is  totally  lost  (in  the  case 
before  the  Court  she  was  a  French  boat  sunk  by  collision 
on  the  banks  of  Newfoundland),  the  prospective  catch  of 
fish  could  not  be  recovered,  and  the  damages  were  confined  to 
the  value  of  the  boat  and  gear  (u). 

The  value  of  an  anchor  and  chain  properly  slipped  in  the 
hope  of  avoiding  collision  will  be  recoverable  as  damages, 
whether  the  step  is  successful  or  not  {x). 

In  America,  average  charges  incurred  by  a  cargo  owner  in 
a  foreign  port,  by  reason  of  a  collision  in  American  waters, 
were  recovered  as  damages  caused  by  the  collision  (y).  In 
this  country  a  similar  claim  by  the  shipowner  was  dis- 
allowed (2). 

Damages  which,  although  consequent  upon  the  collision, 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be 
recovered  against  the   ship   in   fault  for  the  collision  (a). 


(r)  The  Argentino,  14  App.  Oas. 
619.  Aa  to  a  contract  tinder  which 
the  owner  of  the  injured  yessel  is 
able  to  run  another  of  his  own  ships, 
see  The  City  of  Alexandria,  40  Fed. 
Bep.  697. 

(1)  (1899)  P.  166.  Of.  The  Breeze, 
The  Appendix,  H.M,S.  Fork,  and 
distingxuBh  The  Undifte,  The  Kaikoura, 
all  cited  in  The  Kate. 

(0  The  Gleaner,  3  Asp.  M.  O.  682; 
The  Clarence,  3  W.  Rob.  283,  286 ; 
The  Riaoluto,  8  P.  D.  109. 

(m)  The  City  of  Rome,  Ship.  Gaz. 
12th  May,  1887.  So,  in  America, 
(hiibert  y.  The  George  Bell,  3  Fed. 
Bep.  681. 


{x)  Johanssen  y.  The  Elvina,  4  Fed. 
Bcrp.  673 ;  Majoribanks  y.  Boyd,  aupra, 
p.  27. 

(y)  The  Mnergia,  66  Fed.  liep.  604. 

(z)  The  Marpesea,  (1891)  P.  403. 
It  was  doubted  by  GoreU  Barnes,  J., 
in  The  Toward,  8th  May  (or  April  ?), 
1899,  whether  the  balance  of  general 
ayerage  can  eyer  be,  as  was  sugg^ted 
in  The  Marpeua,  in  the  shipowner's 
fayour. 

(a)  As  to  remoteness  of  damages, 
see  Mayne  on  Damages,  7th  ed.  48 
seq. ;  2  Smith's  L.  G.,  11th  ed.  623 
$eq,  ;  and  per  Martin,  B.,  in  Wileon 
V.  Newport  Dock  Co.,  L.  R.  1  Ex, 
177,   187;    of.    The    Gertor,  supra, 
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Where  the  master  and  part-owner  of  a  vessel  lost  by  collision 
claimed  his  probable  future  earnings  as  master,  and  profits  as 
part-owner,  it  was  held  that  he  was  entitled  to  nothing  more, 
by  way  of  damages,  than  the  value  of  the  ship  at  the  time  of 
the  collision  (b).  And  where  a  vessel  put  into  port  for 
repairs  necessitated  by  collision,  and  her  cargo  of  fruit  was 
necessarily  discharged  to  enable  the  repairs  to  be  made,  and 
reloaded,  damage  occasioned  partly  by  handling  and  partly 
by  natural  decay  during  the  delay  was  held  not  to  be  damage 
"  consequent  upon  collision,"  within  the  meaning  of  a  policy 
of  insurance  (c). 

It  has  never  been  the  practice  to  give  damages  for  loss  of  Loss  of 
market  for  cargo  on  board  a  ship  injured  by  collision  (rf).  °""^  * 
The  difference  between  the  price  of  the  goods  when  they 
arrive  at  the  port  of  discharge  and  the  price  when  they  ought 
to  have  arrived,  and  but  for  the  collision  woidd  have  arrived, 
is  so  imcertain  that  it  cannot  be  held  to  be  the  reasonable 
consequence  of  the  collision.  It  has  been  suggested  that 
there  is  a  distinction  between  an  action  for  tort  and  an 
action  upon  the  contract  of  carriage,  and  that  damages  for 
loss  of  market  may  be  recovered  in  the  former  but  not  in 
the  latter  form  of  action.  There  seems  to  be  no  ground 
for  such  a  distinction  (e). 

Damages  for  loss  of  life  are  recoverable  under  Lord  pamEjfes  for 
Campbell's  Act  (/)  by  the  relatives  or  legal  personal  repre- 
sentatives of  persons  killed  in  a  collision  in  a  personal  action 
against  the  person  liable,  but  not  in  proceedings  in  rem  {g). 
And  it  has  been  held  in  Canada  that  the  Vice- Admiralty 
Courts  Act,  1863  (26  Vict.  c.  24),  s.  10,  does  not  give 
Admiralty  jurisdiction  in  case  of  personal  injury  (/^). 

p.    14.     As  to  whether  remoteness  the  price  of  goods  contracted  to  be 

is  a  question  for  the  registrar  or  the  sold  at  a  profit  was  recovered  in  an 

Gouit,  see  infra,  p.  301.  action  for  conversion. 

{b)   TheColumhm,  3  W.  Eob.  168  ;  (^)  ^he  Xotting  Hill,  ubi  supra, 

^^^   The  Clarence,   3  W.  Rob.  \^^  ^  ^  ,^  ^.^  ^  ,3 .    ^7  &  28 

(e)  Pink  y.  Fleming,  26  Q.  B.  D.      J^^*'  ^-  l^'    .^»  ^  !r7f^\f 
ggA '  VI         ^  damages  by  a  jury  m  the  Admiralty 

(d)  The  Parana,  2  P.  D.  118,  124 ;       ^^^^n,  see  The  OnveU,  13  P.  D 

The  Kotting  Hill,  9  P.  D.  106 ;  Smith 


80. 


y.  Candry,  1  How.  28  ;    The  Jos,  W.  iff)  The  Vera  Cniz  (No.  2).  9  P.  D. 

iyer  y.  National  Steamship  Co.,   14  96  ;  The  Theta,  (1894)  P.  280. 

Buitohf.  483.     See,  however,  France  (h)  The  Enrique,  Stockton,  V.  Ad. 

V.  Gaudet,  L.  R.  6  Q.  B.  199,  where  Dig.  Canada,  157. 
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upon  the 
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Effect  of  the 
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division  of 
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amount  of 
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recoverable. 


Damages  reooyered  bj  the  shipowner  in  a  ooUision  aotion 
are  not  subject  to  a  claim  for  life  salvage  services  rendered  to 
his  ship  in  consequence  of  the  collision  (t). 

A  penalty  of  50/.  in  addition  to  damages  can  be  recovered 
against  a  ship  that  injures  a  light-ship  {k). 

Full  damages  may  be  recovered  by  the  injured  party 
though  he  has  been  compensated  for  the  whole  or  part  of 
his  loss  by  his  insurers  (/).  But,  as  will  be  seen  below  (m), 
he  wiU  hold  such  dcunages  as  he  may  recover,  to  the  ex- 
tent of  the  sum  received  from  his  insurers,  in  trust  for  his 
insurers. 

Damages  recoverable  by  a  cargo-owner,  or  by  a  passenger, 
upon  the  contract  of  carriage,  are  such  as  "a  man  when 
making  the  contract  would  contemplate  would  flow  from  a 
breach  of  it "  (n).  This  somewhat  vague  rule  is  the  only 
one  to  be  extracted  from  the  cases.  It  is  beyond  the  scope  of 
this  work  to  discuss  the  general  subject,  and  it  is  sufficient 
here  to  state  that  a  breach  of  the  contract  of  carriage, 
consisting  in  negligence  of  the  carrier  causing  coUision  and 
loss  of  the  goods  carried,  has  the  same  effect  as  regards 
liability  to  damages  as  a  breach  of  the  contract  in  any 
other  respect  (o). 

The  shipowner's  general  liability  as  carrier  is  considered 
elsewhere  {p). 

The  rule  as  to  division  of  loss  where  both  ships  are  in 
fault,  whilst  it  extends  the  right  to  recover  damages  by 
superseding  the  common  law  doctrine  of  contributory  negli- 
gence, also  limits  the  amount  of  damages  recoverable  to  one- 
half  the  claimant's  loss.  In  the  case  of  an  owner  of  cargo  on 
board  one  ship  suing  the  other  in  tort,  it  abridges  to  this 
extent  his  common  law  right  to  recover  full  damages.  But 
it  does  not  affect  his  right  to  recover  full  damages  upon  the 
contract  of  carriage  (q).    And  if  part  of  the  loss  has  been 


(i)  The  Annie,  12  P.  D.  60. 

Ik)  67  &  68  Vict.  c.  104,  s.  666. 

(/)  Tates  V.  WhyCe,  4  B.  N.  O. 
272;  Bradbum  v.  Great  Western  Rail 
Co.,  L.  R.  10  Ex.  1. 

(m)  P.  276. 

(n)  Fer  Blackburn,  J.,  Hohba  v. 
London  #  S.  W,  Rail.  Co.,  L.  R.  10 
Q.  B.  Ill,  121. 


(o)  As  to  the  subject  generally, 
see  Mayne  on  Damages,  7th  ed. 
pp.  10,  eeq.  The  Parana,  I  P.  D.  462  ; 
2  P.  D.  118;  MeMahon  v.  Field,  7 
Q.  B.  D.  691 ;  Lilley  v.  DouHedoff, 
ibid.  610,  are  amongst  the  later  oases 
on  the  subject. 

(p)  Infra,  p.  264. 

(q)  See  Chartered  Mercantile  Bank 
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recovered  agamst  the  owner  of  the  carrying  ship,  it  would 
seem  that  the  balance  up  to  one-half  the  loss  may  be  recovered 
against  the  other  ship  (r).  The  effect  of  the  rule  as  to 
division  of  loss  is  fully  considered  in  the  next  chapter. 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damages  recoverable  by  the  sufferer  in  a 
collifiion.  These  enactments  also  are  fully  considered  in 
Chapter  Vn. 

of  India  y.  Netherlanda  India  SUam  E.  623,  ii  does  not  appear  whether 

Navigation  Co.,  9  Q.  B.  D.  118 ;    10  the  plaintifl  claimed  the  whole  or 

Q.  B.  D.  521 ;    The  Bmhire,  5  Asp.  half  IiiB  loss ;  The  Milan,  Lush.  388, 

M.  C.  416.  and  The  Heetor,  8  P.  D.  218,  seem 

(r)  In  The  Lemetriue,  L.  B.  3  A.  &  to  limit  his  right  to  half. 
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CHAPTER  VI. 

THE   RULB  AS  TO  DIVISION   OP   LOSS. 

The  fo]^  oases  FoR  the  purpose  of  determining  by  whom  and  in  what  shares 
the  loss  is  to  be  borne,  collisions  between  ships  have  been 
divided  into  four  classes.  "  In  the  first  place  it  (collision) 
may  happen  without  blame  being  imputable  to  either  party, 
as  where  the  loss  is  occasioned  by  a  storm  or  other  ris  major. 
In  that  case  the  misfortune  must  be  borne  by  the  party  on 
whom  it  happens  to  light,  the  other  not  being  responsible  to 
him  in  any  degree.  Secondly,  a  misfortune  of  this  kind  may 
arise  where  both  parties  are  to  blame — ^where  there  has  been 
want  of  due  diligence  or  of  skill  on  both  sides.  In  such  a 
case  the  rule  of  law  is  that  the  loss  must  be  apportioned 
between  them,  as  having  been  occasioned  by  the  fault  of  both 
of  them.  Thirdly,  it  may  happen  by  the  misconduct  of  the 
suffering  party  only ;  and  then  the  rule  is  that  the  sufferer 
must  bear  his  own  burden.  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down ;  and  in  this  case 
the  innocent  party  would  be  entitled  to  an  entire  compensation 
from  the  other"  (a). 

This  statement  of  maritime  law  of  England  as  to  the  inci- 
dence of  loss  in  case  of  collision  does  not  occur  in  any  sentence 
or  judgment ;  it  is  an  obiter  dictum  of  Lord  Stowell.  It  has, 
however,  never  been  questioned  as  an  accurate  statement  of 
the  law ;  it  has  been  cited  with  approval  in  the  House  of 
Lords  {b)y  and  it  has  frequently  been  acted  upon  by  the  Courts 
since  its  deliverance  in  the  year  1816.  It  is,  however,  open 
to  two  criticisms.  In  the  first  place,  it  is  not  in  accordance 
with  numerous  decisions  of  the  High  Court  of  Admiralty 

a  f  xl^^L^^®*"'^®^,^*^^  ®S  Y'  to  ttie  like  effect. 

Scott),   The   Woodrop  Sims,  2  Dods. 

83,  85.     In  The  Lord  MelriJU,  cited  W  ^^y  v.  Le  Keve  (1824),  2  Shaw, 

2  Shaw*8  App.  Ca8.  395,  in  a  dictum  So.  App.  Ca.  396. 
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during  the  Beventeenth  and  eighteenth  centuries.  During 
that  period  the  rule  of  division  of  loss  was  frequently  applied 
in  cases  where  the  cause  of  collision  was  uncertain,  and  also 
where  the  collision  was  purely  accidental  (c).  However, 
whatever  doubts  there  may  be  as  to  the  scope  of  the  rule  when 
Sir  W.  Scott  thus  stated  it  in  1816,  there  can  be  no  doubt 
that  at  the  present  day  the  rule  is  applied  only  in  cases  of 
"  both  to  blame."  Secondly,  recent  cases  show  that  the  loss 
is  not  divided  in  every  case  where  there  is  "  want  of  due  dili- 
gence or  of  skill  on  both  sides,"  but  that  a  ship  is  liable  only 
for  such  want  of  diligence  or  skUl  as  has  caused  or  contributed 
to  the  loss.  Upon  this  point  there  has  been,  if  not  an 
alteration  of  the  law,  an  increasing  disposition  to  disregard 
negligence  which,  though  connected  with  the  collision,  is  not 
its  proximate  cause  (d). 

The  earliest  trace  (e)  of  the  rule  as  to  division  of  loss  History  of  the 
appears  in  the  Laws  of  Oleron,  a  code  of  maritime  law  fi^^QL^^g ^f 
attributed  to  the  twelfth  century  (/),   and  recognised  as  Oleron. 
authoritative  in  this  country  at  least  as  early  as  the  fourteenth 
century  {g).    This  code  contains  a  provision  (Art.  15)  that 
when  a  ship  at  anchor  is  damaged  by  a  ship  under  way,  the 


(e)  The  authorities  for  the  state- 
ment in  the  text  are  a  aeriee  of  cases 
(unreported)  collected  from  the  Ad- 
miralty Court  books.  They  are  set 
out  in  the  note  at  the  foot  of  this 
chapter. 

(d)  See  cases,  supra,  p.  17. 

{e)  The  Book  of  Excaus,  ch.  xxi., 
VT.  35,  36,  is  cited  by  Gleirac  in 
support  of  the  rule.  The  passage  is 
as  follows :  '*  And  if  one  man's  ox 
hurt  another's,  that  he  die  ;  then 
they  shaU  seU  the  live  ox,  and  divide 
the  money  of  it ;  and  the  dead  ox 
also  they  shall  divide.  Or  if  it  be 
known  that  the  ox  hath  used  to  push 
ia  time  past,  and  his  owner  hath  not 
kept  him  in ;  he  shaU  surely  pay  ox 
lor  ox ;  and  the  dead  shall  be  his 
own."  Of.  Laws  of  Alfred:  *'If 
an  ox  wound  another  man's  ox,  and 
it  die,  let  them  seU  the  live  ox,  and 
have  the  worth  in  common,  and  also 
the  flesh  of  the  dead  one."  In  the 
seventeenth  century,  a  seaman,  see- 
ing a  riiip  that  bore  marks  of  having 
been  in  collision,  says  to  her  crew, 
<•  I  think,  farothen,  you  have  been 


bulling  it  somewhere "  ;  and  we 
are  told  that  the  word  ''bullinff',"  in 
common  acceptation  with  seafaring 
men,  is  where  one  ship  runs  foul  of 
another  "  :  Ad.  Gt.  MisceU.  Books, 
300,  5th  Nov.  1677.  **  Moses'  law" 
was  also  a  term  in  use  with  seamen 
{ibid.  No.  302,  29th  Jan.  1691—2), 
and  perhaps  refers  to  this  matter. 

(/)  1  Paidessus,  Ck)llection  des 
Lois  Maritimes,  pp.  283,  seq. 

iff)  The  Record  or  RoU  J)e  Supe- 
rioritaie  Maris  et  Jure  Admiralitatis 
Analia  of  12  Ed.  3  (1338),  refers 
to  La  Ley  Oleyroun  as  the  law  of 
the  English  Admiralty:  see  Frynne, 
Animadv.  109;  Selden's  Mare 
Glausnm,  1.  2,  c.  24.  A  record  set 
out  by  Pryime,  Animadv.  110,  117, 
shows  that  the  Law  of  Oleron  was 
administered  in  the  local  Court  of 
Bristol  in  24  Ed.  3  (135U).  There 
are  extant  in  the  archives  of  the 
City  of  London  and  elsewhere  in 
this  coimtry  MSS.  of  these  laws 
dating  from  the  early  part  of  the 
14th  century:  Black  Book,  of  the 
Admiralty,  KolU  Ser.  vol.  1,  Izxxii. 
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I088  on  the  ship  shall  be  divided  between  the  owneis  of  the 
two  ships,  and  the  loss  on  the  oargo  between  the  mer- 
chants (A),  provided  the  master  and  mariners  of  the  ship 
under  way  swear  that  they  did  not  do  the  damage  wit- 
tingly (t). 

This  provision  for  distributing  the  loss  in  case  of  collision 
appears  in  various  forms  in  the  laws  of  Wisby  and  other 
Northern  Codes,  in  the  Consolato  del  Mare,  in  the  Ordoimanoe 
de  la  Marine  of  Louis  XIY.,  and  in  almost  every  code  of 
maritime  law  since  the  middle  ages.  The  division,  however, 
is  not  by  all  the  codes  made  in  equal  shares ;  and  in  some  the 
loss  appears  to  have  been  distributed  in  the  way  of  general 
average  contribution  (k).  The  principle  or  idea  underlying 
the  rule  seems  to  have  been  that  collision  was  a  peril  of  the 
sea — a  common  misfortune  to  be  borne  by  all  parties,  either 
equally  or  rateably  according  to  their  interests  at  risk. 
The  English  The  rule  of  dividing  the  loss  being  f  oimd  in  the  Laws  of 
Admiralty.  Qleron  and  the  early  codes,  the  judges  of  the  English 
Admiralty  were  at  a  loss  to  find  reasons  for  applying  it  when 
negligence  was  proved  against  one  or  both  ships.  The  idea 
of  a  collision  having  been  caused  by  negligence  does  not  seem 
to  have  been  present  to  the  minds  of  the  framers  of  the  Laws 
of  Oleron;  and  it  is  not  very  distinct  in  the  later  codes. 
When,  in  the  early  part  of  the  seventeenth  century,  collision 
cases  became  frequent  in  the  Admiralty  Court,  the  question 
of  negligence  comes  into  prominence ;  and  it  is  just  at  this 
time  that  sentences  dividing  the  loss  first  appear  in  the 
records.  Whether,  previously  to  this  date,  loss  arising  from 
collision  was,  in  practice  and  in  fact,  divided,  is  uncertain. 
There  is  no  record  earlier  than  the  seventeenth  century  of  loss 
by  collision  having  been  divided  by  a  sentence  of  the  English 
Admiralty.  In  the  seventeenth  century  there  are  many 
sentences  dividing  or  apportioning  the  loss ;  but  the  reasons 
given  for  dividing  the  loss  are  various  and  inconsistent. 
Sometimes  it  is  because  the  collision  was  not  wilful,  sometimes 
because  of  the  difiiculty  of  proving  negligence  (/),  sometimes 

(A)  <<Le  dommage  doit  estre  ap-  Book,  i.  108;  ii.  229,  1449 ;  iii.  21. 

Srisie  et  paity  par  moitie  entre  les  (i)  De  bon  gr6. 

eux  nefs,  et  lea  vina  qui  sont  dedena  [k)  See  f urUier,  aa  to  these  oodea, 

les  deux  nefs  doiyent  partir  du  dom-  the  note  at  the  foot  of  thia  chapter, 
mage  entre  lea  marohaunta  "  :  Blaok  (/)  Of.  Gxotiua,  De  jure  belli  et 
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because  of  the  difficulty  of  apportioning  the  loss  to  the  degree 
of  fault.  Ab  the  idea  of  liability  for  negligence  developed, 
and  nautical  experts  were  called  in  to  assist  the  Admiralty 
judges  in  dealing  with  questions  of  seamanship,  so  the  neces* 
sity  for  finding  some  intelligible  reason  for  the  arbitrary 
rusticum  judicium  became  apparent.  So  late  as  1648  a 
sentence  occurs  in  which  its  application  is  expressed  to  depend 
upon  the  principles  of  general  average  contribution.  Not 
until  the  last  century  is  it  expressly  applied  to  a  case  where 
both  ships  are  found  to  be  in  &ult ;  and  as  late  as  1789  it  is 
applied  where  neither  ship  was  in  fault.  The  development, 
in  the  common  law  courts,  of  the  doctrine  of  contributory 
negligence  probably  supplied  a  plausible  reason  for  the 
application  of  the  rule  in  the  case  of  '^  both  to  blame  " ;  and 
also  for  confining  its  application  to  that  case  alone.  Further 
information  as  to  the  history  of  the  rule  in  medisBval  law,  and 
in  the  English  Admiralty,  will  be  found  in  the  note  at  the 
foot  of  the  present  chapter. 

As  to  the  policy  and  justice  of  the  rule,  there  has  been  FoUcy  of 
much  difference  of  opinion.  Cleirac  approves  of  it  upon  the 
questionable  ground  that  the  law  must  not  give  any  induce- 
ment to  the  owners  of  old  and  worthless  ships  to  get  them 
run  down  for  the  sake  of  the  damages  they  may  recover  (m). 
That  he  had  not  a  high  opinion  of  its  justice  seems  probable 
from  his  stigmatizing  it  as  judicium  rusticorum  (n),  a  term 
applied  to  it  also  by  Chancellor  Kent  (o).     In  the  courts  of 


the  rule. 


paois,  1.  2,  c.  17,  §  21 ;  Loooeu- 
tiiiB,  1.  3,  0.  9,  §  11  ;  Valin,  but 
rOidonnance,  I.  3,  tit.  7,  Art.  11, 
▼ol.  2,  183,  par  la  difficult^  de  re- 
ooDsoitro  de  qael  c8t6  est  la  f  aate, 
et  juger  mdme  si  la  faute  est  de 
nature  k  m^riter  que  celui  k  qui 
eHe  eat  impute  sapporte  elle  dom- 
mage  en  entier,  U  azriye  presque 
toujonrs  qne  le  dommage  re^u  de 
part  et  d'autre  est  jnge  ayarie  oom- 
mnne." 

(m)  "Est  considerable  (jne  lea 
gens  de  mer  sent  ordinairement 
encl^ns  an  mal  et  &  la  baraterie" : 
deirao,  Us  et  Gonstumes  de  la  Mer, 
p.  68 :  Bonlay  Paty,  tit.  13,  s.  6— 
a  low  estimate  of  maritime  morality, 
shared  by  judges  of  the  Admiralty 
in  reoent  tunes.    See  per  Dr.  Lush- 


ingrton,  The  Lady  Campbell,  2  Hag. 
A.  &  E.  5  ;  and  Sir  R.  Phillimore  m 
The  Maeleod,  5  P.  D.  254. 

(»)  "Les  jnrisoonsnltes  nomment 
et  qualifient  cette  decision  par  moitie 
judicium  rusticorum  .  .  .  et  se  prat- 
tiqne  ordinairement  par  les  arbitres, 
arbitrateurs,  et  amiables  oomposi- 
teurs,  lors  et  qnand  Tinterienr  des 
parties,  ou  le  motifs  de  la  question 
n'est  pas  il  descouyert  et  conneu ;  ou 
bien  quand  il  y  a  de  la  coulpe  de  part 
et  d'autre—au^  quando  sunt  diverem 
judicum  opiniones  hine  et  inde  probabiL 
Boer.  dec.  42,  n.  32— tel  fut  le  juge- 
ment  reoonneu  tant  juridic  du  sage 
Boy  Salomon,  qu'il  donna  sur  la 
question  naturele  entre  deux  mers  " 

M. 

(o)  3  Kent's  Comm.  }  231. 
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this  oountrj  it  has  been  muoh  abused.  Lord  DenmaDy  0.  J., 
said  of  it :  **  It  is  an  arbitrary  provision  of  the  law  of  nations, 
not  dictated  by  natural  justice,  nor,  possibly,  quite  consistent 
with  it "  (/>).  And  more  recently  Lord  Selbome,  C,  spoke 
of  it  in  similar  terms  (^).  The  arguments  adduced  in  its 
favour  are  as  fanciful  as  they  are  divergent.  The  reason 
given  by  Cleirac,  that,  but  for  it,  shipowners  would  purposely 
get  their  ships  run  down,  on  the  chance  of  recovering  exces- 
sive damages,  seems  far-fetched.  That  the  rule  conduces  to 
safety  at  sea,  by  encouraging  shipmasters  to  take  every  possible 
precaution  (r),  or  that  it  makes  masters  of  large  ships  more 
careful  of  small  ones  («),  as  has  been  suggested  by  other 
authorities,  is  at  least  doubtful.  That  it  tends  to  avoid  inter- 
minable litigation,  as  has  been  stated  by  a  high  authority  in 
this  country  (^),  is  not  evident.  Lindley,  L.  J.,  is  of  opinion 
that,  where  the  negligence  of  the  two  ships  is  equal,  it  works 
better  justice  than  the  rule  of  the  common  law.  "  Why,  in 
such  a  case,  the  damages  should  (at  common  law)  not  be 
apportioned,  I  do  not  profess  to  \mderstand  "  (m).  In  some 
cases,  however,  as  applied  in  this  country,  it  works  positive 
injustice.  It  prevents  the  innocent  owner  of  cargo  on  board 
either  ship  from  recovering  from  the  wrong-doing  owner  of 
either  ship  more  than  half  his  loss  (x) :  and  it  works  in  an 
arbitrary  and  uncertain  manner  when  combined  with  the 
statutory  limitation  of  liability  (y). 
Merchant  By  17  &  18  Vict.  c.  104,  s.  298,  where  both  ships  infringed 

1854?*"^^  °  '  the  statutory  steering  rule,  the  Admiralty  rule  as  to  division 
of  loss  was,  in  effect,  repealed.  Where  one  of  the  ships,  A., 
infringed  the  statutory  rule,  and  the  other,  B.,  was  in  fault 
in  some  other  respect  (cg.y  look-out),  A.  could  recover 
nothing,  while  B.  recovered  half  his  loss.     If  both  ships  were 

ip)  De  Vaux  v.  Salvador,  4  Ad.  &         {t)  SeejwrLordBlaokbnni.TApp. 

El.  420.  Cas.  810. 

iq)  7  App.  Caa.  790.  („)  7%^  Bernina,  12  P.  D.  68,  89. 

(r)  Celle-oi    est    fona6e    sur    une 
raifion    d'interct   public,    &    fin   de  (*)  See  per  Lord  Blaokbum,  Hid,  ; 

rendre  les  maitres  des  navires  plus  ^^  Milan,  Lush.  388  ;  but  see  TU 

Boigneux  k  prendre  toutes  les  pr6-  Bermna,  13  App.  Cas.  1 ;  TK$  Frank- 

cautions   possibles   pour   6viter  cet  ''*''^»  (1901)  P.  161,  167  ;  and  9upra, 

abordage :    Pothier,   vol.  4,  p.  444,  P-  94,  note  (A),  aa  to  the  authority 

Avaries,  §  166.  oi  The  Milan. 

(*)  See  Bell's  Comm.  (ed.  1870,  by  (y)  The  VooncaarU  and  1%^  Khe' 

McLaren),  i.  627.  dive,  infra,  p.  126. 
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in  fault  cargo  owners  oould  recover  half  their  loss  in  all  eases. 
This  unsatisfactoiy  state  of  the  law  was  put  an  end  to  by 
25  &  26  Vict.  0.  63  (s). 

Before  the  passing  of  the  Judicature  Act  the  rule  as  to  Jadicature 
division  of  loss  had  no  application  except  in  the  Court  of 
Admiralty.  Elsewhere  the  rule  that  a  person  cannot  recover 
damages  for  loss  caused  wholly  or  in  part  by  his  own 
negligence  was  applied  in  collision  as  in  all  other  cases.  The 
Judicature  Act  (36  &  37  Vict.  c.  66),  s.  25,  sub-s.  9,  enacts 
as  follows : — 

In  any  cause  or  proceeding  for  damages  arising  out  of  a 
ooUiaion  between  two  ships  (a),  if  both  ships  shall  be  found  to 
have  been  in  fault,  the  rules  hitherto  in  force  in  the  Court  of 
Admiralty,  so  far  as  they  have  been  at  variance  with  the  rules 
in  force  in  the  Courts  of  common  law,  shall  prevail  (&). 

The  law,  therefore,  as  to  the  incidence  of  loss  where  both 
ships  are  in  fault,  is  now  the  same  in  all  the  Courts  {c). 

The  rule  prevails  in  some,  but  not  in  all,  the  colonies  and  Colonial  law. 
dependencies  of  Gfreat  Britain.  In  Canada,  by  a  recent 
statute  (o^),  it  applies  in  the  common  law  as  well  as 
Admiralty  Courts.  In  St.  Lucia  it  applies  where  the  cause 
of  collision  is  imknown,  where  both  ships  are  in  fault,  and 
also  in  the  case  of  inscrutable  fault  (e). 

The  rule  applies  to  all  collisions,  whatever  the  nationality  It  applies  to 
of  the  ships,  and  wherever  the  collision  occurs.     Thus  it  has  whatevOTXe 

(z)  Continued  by  57  &  58  Vict.  law  of  the  land.     The  reasons  for 

c.  60,  s.  419.     See  further  as  to  this,  preferring    the    Admiralty    to    the 

Nf/n-o,  p.  39.  common  law  rule  are  not  apparent. 

(a)  Theae    words    are    construed  It  appears   to  have  been    thought 

liberaUy:  The  Dumtanborough,  nipra,  that  the  former  was  more  in  aocoid 

pp.  13,  21  ;    and  see  the  insurance  with  the  law  of  foreign  countries. 


1,  infra,  pp.  271  teq.  See  Hansard's   Pari.  Debates,   3rd 

(b)  The    marginal    note    to    this  ser.  vol.  216,  pp.   1800,   1801.      A 

section  18  ''  Damages  by  collision  at  short  summary  of  foreign  laws  upon 

■ea."    The  words  **  at  sea  "  do  not  the  ^int  is  appended  to  this  chapter, 

restrict  the  operation  of  the  Act :  It  will  be  seen  that  they  are  widely 

Button  V.  Sutton,  22  Ch.  D.  511.  divergent. 

c^^\^  ^""id^ir^f/",^;  W  43  Vict.  c.  29,  s.  8  (Canada), 

narrowly  escaped  abolition.     In  the  (e)  Civil  Code  of  St.  Lucia  (1876), 

original  draft  of    the  Act   it  was  Art.  2360.     *^  If  the  cause  of  oolli- 

provided  that  the  common  law  rule  sion  be  unknown,  or  it  be  impossible 

should  prevail ;  but  in  the  passage  to  determine  by  whose  fault  it  was 

of  the  oiU  through  the  House  of  caused,  or  if  both  ships  are  in  fault, 

Commons  the  Admiralty  rule  was  the  damages    are    borne   in    equal 

reinstated,  and  ultimately  made  the  portions  by  both  ships." 
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nationality  of 
the  ships,  and 
wherever  the 
collision 


The  loss  18 
apportioned  in 
eaual  shares, 
whatever  the 
degfree  of 
fault  in  each 
ship. 


been  applied  where  both  the  ships  were  Britiflh  (/) ;  both 
foreign  {g) ;  one  British  and  one  foreign  (A) ;  where  the 
collision  was  in  British  waters  {%) ;  in  foreign  waters  ijc) ;  and 
on  the  high  seas  (/).  And,  as  stated  above,  it  applies  whether 
the  action  is  in  Admiralty  or  in  a  Court  not  having 
Admiralty  jurisdiction  {m).  Whether  the  rule  is  lex  loci  or 
lex  fori  does  not  appear  to  have  been  decided.  No  question 
has  been  raised  in  any  case  as  to  its  universal  application. 
In  the  Court  of  Admiralty  it  was  administered  as  part  of 
the  law  maritime ;  though  it  is  doubtful  whether  it  ever 
formed  part  of  any  general  system  of  maritime  law. 

As  has  been  already  stated,  the  law  apportions  the  loss 
where  both  ships  are  in  fault  by  obliging  each  wrong-doer  to 
pay  half  the  loss  of  the  other.  Thus,  if  the  loss  on  ship  A. 
is  1,000/.  and  that  on  B.  is  2,000/.,  A.  can  recover  500/. 
against  B.,  and  B.  can  recover  1,000/.  against  A.  The 
Courts  make  no  attempt  to  administer  distributive  justice  by 
apportioning  the  loss  according  to  the  degree  of  fault  of 
which  each  ship  is  g^ty  («).  "  Until  the  case  of  Say  v.  Le 
Neve  .  .  .  there  was  a  question  in  the  Admiralty  Court 
whether  you  were  not  to  apportion  it  (the  loss)  according  to 


(/)  The  R.  L,  Ahton,  8  P.  D.  5 ; 
The  MonU  Rosa,  (1893)  P.  23;  The 
Vera  Crta,  9  P.  D.  88,  96. 

(fi)  The  North  American  and  2'he 
Teela  Carmen,  Lush.  79  ;  Chartered 
Mercantile  Bank  of  India,  ^c.  v. 
Netherlands  India  Steam  Navigation 
Co.,  10  Q.  B.  D.  621 ;  The  Washing^ 
ton,  6  Jut.  1067  ;  The  Monarch,  1  W. 
Roh.  21. 

{h)  The  Vooncarts  and  The  Khe- 
dive, 7  App.  Cas.  795 ;  Chapman  v. 
Royal  Netherlands,  ^.  Co.,  4  P.  D. 
167  ;  The  Rona  and  The  Ava,  2  Asp. 
M.  C.  182 ;  The  Vera  Cruz,  9  P.  D. 
88  ;   The  Seringapatam,  3  W.  Rob.  38. 

(i)  See  note  (/),  above. 

[k)  Hay  v.  Le  Neve,  2  Shaw's  (So.) 
App.  Cas.  395  ;  the  collision  was  in 
Scotland. 

(0  The  Rona  and  The  Ava,  2  Asp. 
M.  C.  182.  In  The  Monarch,  1  W. 
Rob.  21,  the  collision  was  **  at  sea  " ; 
in  The  Washington,  6  Jur.  1067,  off 
Beny  Head  ;  in  The  Seringapatam,  3 
W.  Rob.  38,  off  Beachy  Head. 

(m)  It  was  recently  held  by  the 


Queen' H  Benoh  Division  to  be  ap- 
plicable in  the  case  of  a  ooUiaion 
betweoi  Singapore  and  Sourabaya 
between  two  ships  belonging  to  the 
same  owners,  British  subjects,  but 
regfistered  under  a  foreign  flag : 
Chartered  Mercantile  Bank  of  IndiOj 
^c,  V.  Netherlands  India  Steam  Navi' 
gation  Co,,  10  Q.  B.  D.  621. 

(w)  Tre\o  c.  Feiree,  The  Mary  of 
Poole  and  The  Mary  of  Weymouth, 
Ad.  Ct.  7th  July,  1692,  infra, 
p.  138;  The  PetersJMdtmd  The  Judith 
Randolph  (1789),  cited  in  the  next 
case;  ffay  v.  Ze  Neve,  2  Shaw's 
(Sc.)  App.  Cas.  396,  and  see  the 
cases  mentioned  below,  pp.  136  seq, ; 
per  Lord  Blackburn,  The  Khedive  and 
The  VooTicaarts,  7  App.  Cas.  795, 
808  ;  The  Margaret,  9  P.  D.  47,  61 ; 
The  Meteor,  Ir.  Rep.  9  Eq.  667. 
The  dictum  of  Lord  Campbell  in  The 
Friends,  4  Moo.  P.  C.  314,  322,  to 
the  effect  that  the  loss  mav  be  ap- 
portioned according  to  the  degree  of 
fault  in  each  ship,  is  without  autho- 
rity. As  to  the  law  in  America  on 
this  point,  see  infra,  p.  ISO. 
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« 
the  degree  in  which  thej  (the  two  ships)  were  to  blame. 
But  now  it  is,  I  think,  quite  settled,  and  there  is  no  dispute 
about  it,  that  the  rule  of  the  Admiralty  is,  that  if  there 
is  blame  causing  the  accident  on  both  sides  they  are  to 
divide  the  loss  equally;  just  as  the  rule  of  law  is,  that  if 
there  is  blame  causing  the  accident  on  both  sides,  however 
small  that  blame  may  be  on  one  side,  the  loss  lies  where 
it  Mis"  (o). 

The  principle  of  the  rule  is  said  to  be  equality  of  participa-  Principle  of 
tion  in  a  loss  arising  from  a  common  fault  {p).  To  bring  the  CMeainirhioh 
rule  into  operation,  both  ships  must  be  guilty  of  negligence  ^*  »ppiiM- 
contributing  to  the  loss  (q).  But  the  common  fault,  or  rather 
the  acts  of  negligence  committed  by  the  ships  respectively, 
need  not,  it  seems,  be  both  faults  contributing  to  the  collision. 
Thus  a  schooner  at  anchor,  whose  sole  fault  consisted  in 
having  her  anchor  suspended  from  her  hawse  in  a  position 
likely  to  do  damage  if  a  collision  occurred,  was  held  liable  for 
half  the  loss  suffered  by  the  other  vessel,  a  diunb  barge,  that 
negligently  went  foul  of  the  schooner,  and  was  pierced  and 
sunk  by  the  schooner's  anchor  (r).  Nor  is  it  necessary  that 
there  should  be  a  collision,  in  the  sense  that  one  or  both  ships 
must  be  under  way.  A  steamship  and  a  dumb  barge  were 
moored  at  the  same  buoy.  The  fluke  of  the  steamship's 
anchor,  which  was  improperly  hanging  from  the  hawse  pipe, 
holed  and  capsized  the  barge,  as  the  steamship  rose  in  ihe 
water  in  consequence  of  her  cargo  being  discharged.  The 
barge  had  been  negligently  left  with  no  one  on  board  her, 
and  the  damage  might  have  been  avoided  by  slacking  her 
headfast.  Both  steamship  and  barge  were  held  in  fault,  and 
the  loss  divided  («).  So  where  (t)  the  negligence  of  one  ship 
oonsisted  in  not  beaching  the  injured  craft  after  the  collision, 

(o)  i^  Lend  Blackburn,  Cayzer  y.  g^yen  for  the  rule  in  early  cases. 

CarroH  Co,,  9  App.  Cas.  873,  881.  (q)  The  Frankland,  L.  R.  4  P.  C, 

(p)  ^ee  per  lA>rd  Stowell  in  Thf  629,  533 ;  The  Bona  and  The  Ava,  2 

Woodrop  SimSy  2  Dods.  83  ;  per  Lord  Ajsp.  M.  G.  182;  Cayzer  y.  Carron  Co,, 

Selbome,  C,  in  The  Voorwaarts  and  9  App.  Gas.  873. 

The  Khedive,  7  App.  Gas.  795,  801.  (r)   The  Margaret,  6  P.  D.  76. 

See  also  The  Lima,  4  Jur.  N.  8.  147;  (s)  The  Jhmstanborough,  (1892)  P. 

The  Aurora,  Lush.  327  :*  The  Seringa'  363,  note.     It  is  difficult  to  reconcile 

patam,  5  Not.  of  Gas.  66  ;    The  Celt,  this  case  with  The  Monte  Hosa,  supra, 

3Hag.  328;  andpi?rLope8,L.J.,  7%<?  p.  18.     Cf.    The  McCallum  &nd  The 

Bertiina,  12  P.  D.  68, 95  Moint  liability  Odette,  7  Duval  (Canada),  36. 
tor  joint  negligence),    sec,  however,  {t)  The  Scotia,  6  Asp.  M.  G.  641  ; 

infra,  pp.  136  seq,,  for  other  reasons  dist.  The  Hornet,  (1892)  P,  361. 
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and  where  (tt)   the  plaintiff,  though  not  in  fault  for  the 

oollision,  might    have    lessened    the    consequent    loss,  the 

damages  were  divided.     The  rule  has  also  been  applied  in  the 

case  of  a  collision  between  a  ship  being  launched  and  another 

imder  way,  where  the  fault  in  the  former  was  committed  by 

the  people  ashore  in  starting  her  on  the  ways  at  an  improper 

moment  (x). 

l>oe8  the  rale       Whether  the  rule  applies  where  the  two  ships  are  both  in 

apply  except    f  j^^^  f^p  ^j^^  colliaion,  but  the  collision  is  not  between  them- 

wnerettietwo  ,  ' 

«ldg§  ai«  in     selves,  IS  not  clear.     Whether,  for  example,  in  the  case  of 

damage  to  a  tow  or  to  a  tug  by  the  fault  of  both  tug  and  tow, 

or  where  there  is  a  collision  between  ships  A.  and  B.  by  the 

fault  of  one  or  both  of  them,  and  of  a  third  ship  C,  A.  or  B. 

could  recover  half  her  loss  from  C,  has  not  been  decided  (y). 

In  America  the  rule  has  been  applied  where  the  collision  was 

between  a  ship  at  anchor  and  another  in  tow  by  the  fault  of 

the  tug  and  the  ship  at  anchor  (z) ;  also,  where  a  ship  in  tow 

and  her  tug  were  both  in  fault  for  a  collision  between  the  tow 

and  a  third  ship. 

In  The  Dighy  Grand  (a),  a  tug  A.,  towing  a  vessel  B.,  was 

struck  and  injured  by  the  tow-rope  of  another  tug  C,  which, 

being  ahead  of  A.,  was  also  towing  B.    It  was  held  that  the 

damage  was  caused  by  negligence  of  tug  0.  in  having  too 

long  a  scope  of  tow-line  out,  and  also  by  the  negligence  of 

tug  A.  in  not  keeping  clear  of  the  tow-line.    The  damages 

appear  to  have  been  divided ;  but  no  question  upon  this  point 

was  raised. 

In  The  Celt  the  Com"t  refused  to  apply  the  rule  where  the 

fault  of  one  ship  was  in  no  way  a  cause  of  the  collision,  and 

consisted  in  not  standing  by  to  assist  the  other  (6),  there  being 

at  that  date  no  statutory  rule  corresponding  to  the  Merchant 

Shipping  Act,  1894,  s.  422  (supra^  p.  66). 

VHieretlie  The  application  of  the  rule  where  one  of  the  ships  in  col- 

■ion  lain  tow.  lision  is  in  tow,  and  both  are  in  fault,  has  not  been  fully 

considered  in  this  countiy.     It  seems  that,  whether  the  ship 

in  tow,  or  her  tug,  is  alone  in  fault,  or  whether  both  tow  and 

(u)  The  S.^C.y  18  Fed.  Rep.  643.  («)  The  James  Gray  and  The  John 

[z)  The  United  States,  12  L.  T.  33.      Fraser,  21  How.  184. 

4 1  tt;  '"Ll'L^^^At  ti  rt  W  ^-  C»-  ^O*^  April.  1884. 

Thomas  Joliffe,  infra,  p.  131.  (i)  3  Hag.  821. 
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tug  are  in  fault,  the  tow  is,  in  a  case  of  ordinary  towage, 
liable  for  half  of  the  damage  to  the  third  ship  (c). 

A  barque  in  tow  sank  or  injured  a  third  ship.  An  action 
in  rem  was  brought  against  the  barque  and  her  tug.  Judg- 
ment by  default  for  4,146/.  10«.  2d.y  the  amount  of  the  loss 
on  the  third  ship,  went  against  the  barque.  The  action  pro- 
ceeded against  the  tug,  and  judgment  given  that  both  tug 
and  third  ship  were  in  fault.  It  was  held  that  the  tug 
owners  were  liable  for  2,073/.  without  deducting  therefrom, 
as  they  claimed,  a  simi  of  855/.  58.  le/.,  the  net  proceeds 
of  the  sale  of  the  barque,  which  had  been  paid  out  of  Court 
to  the  plaintiffs  (d). 

In  America,  where  three  ships  were  all  in  fault  for  a 
collision  between  two  of  them,  the  loss  was  divided  between 
all  three  (e).  There  is  no  precedent  for  such  an  extension 
of  the  rusticorum  judicium  in  England.  So  where  a  third  ship 
was  damaged  by  the  fault  of  the  ship  in  tow,  and  one  of  two 
tugs  (belonging  to  the  same  owner)  which  were  transporting 
her,  the  damages  were  divided  equally  between  the  ship  in 
tow  and  the  tugs  (/).  Where  both  a  tug  and  her  tow  were 
in  fault  for  damage  done  to  the  tow  by  collision  with  a  pier, 
each  was  condemned  in  half  the  damages  (g).  In  another 
American  case,  half  damages  only  were  given,  where  the 
injured  craft  was  so  old  and  weak  that  she  sank,  whereas  a 
staunch  craft  would  have  kept  afloat  notwithstanding  the 
collision  (A). 

The  rule  has  been  extended  in  America  to  cases  where  two 
ships,  as  a  tug  and  her  tow,  are  both  in  fault  for  a  collision 
with  a  third,  which  is  free  from  fault.  The  judgment  in  such 
a  case  goes,  not  against  each  ship  for  the  whole  of  the 
damages,  but  against  each  ship  for  half  the  damages,  with  a 
remedy  over  against  eswh  ship  in  case  the  other  fails  to  pay 
the  amount  in  which  she  is  condemned  (i). 

(c)  TKe  Englishman  and  The  Aus-  58  Fed.  794. 

tralia,    (1894)    P.   239,    where    the  (/)  TAtf  J5i;j5>rM*,  62  Fed.  Rep.  890. 

eoUifflon  was  between  tug  and  third  (^)  The  J<mty  Jenks,  54  FedL  Rep. 

ship.  1021  ;    The  JSxprest,  52  Fed.   Rep. 

(</)  The  Morgengry  KnA  The  Black-  850. 

«cX-,  (1900)  P.  1.  (A)  The  Oilson,  35  Fed.  Rep.  333. 

(e)  The  Feehtigo,  25  Fed.  488 ;  The  And  see  cases  there  cited. 

Brothen^  2  Biss.   104;    The  Maling,  (»)  The  Sterling  and  The  Equator, 

110  Fed.  Rep.  227  ;    The  Harold,  84  16  Otto,  647;  following  The  Alabama 

Fed.  Rep.  698.    And  see  The  Anerlg,  and  The  Gatneeock,  2  Otto,  695. 
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Application         The  application  of  the  rule  produces  singular  results  where 

whereliabffity  ^^®  ^'  ^^^  ships  limit  their  liability  under  the  Merchant 

la  limited.        Shipping  Acts.    Two  ships,  The  Voorwaarts  and  The  Khedive^ 

having  been  in  collision,  the  owners  of  The  Voorwaarts  brought 

an  action  in  rent  in  the  Admiralty  Division  against  the  owners 

The  Vow-        of  The  Khedive^  who  co\mterclaimed  for  the  amo\mt  of  the  loss 

The  Khedive,    Suffered  by  their  own  ship  {k).    Both  ships  were  held  in  fault 

for  the  collision.     The  owners  of  Tlie  Khedive  brought  an 

action  in  the  Admiralty  Division  to  limit  their  liability  and 

paid  the  amount  of  their  statutory  liability  into  Court.     The 

damage  to  The  Voorwaarts  was  greater  than  that  to  T?ie  Khe^ 

div€y  and  the  fund  in  Court  was  not  sufficient  to  satisfy  all  the 

claims  for  which  the  owners  of  The  Khedive  were  answerable. 

It  was  held  by  the  House  of  Lords  (/),  overruling  a  previous 

decision  of  the  Court  of  Appeal  (m),  that  the  owners  of  The 

Voorwaarts  were  entitled  to  prove  against  the  fund  in  Court 

for  a  moiety  of  their  loss,  less  a  moiety  of  the  loss  of  The  Khe^ 

divey  and  to  be  paid  out  of  the  fund  in  respect  of  the  balance 

pari  passu  with  the  other  claimants.     By  the  decision  of  the 

Court  of  Appeal  (m),  it  had  been  held  that  the  ship  proving 

against  the  fund  in  Court  was  entitled  to  prove  for  half  her 

loss,  without  deducting  anything  in  respect  of  her  liability  to 

the  other  ship. 

The  question  to  be  decided  was  whether  in  such  cases  there 
are  two  liabilities  in  damages,  one  on  the  part  of  each  ship- 
owner to  the  other  shipowner  f oi:  half  the  loss  of  the  latter, 
•  or  only  one  liability,  namely,  a  liability  on  the  part  of 
the  owner  of  the  ship  that  had  done  the  greater  damage,  for 
the  difference  between  half  the  loss  of  the  one  ship  and  half 
the  loss  of  the  other — ^in  the  words  of  Lord  Selbome,  ^*  a 
moiety  of  the  excess  of  the  aggregate  loss  beyond  the  point 

(k)  Stoomvaart  MaaUchappt/  Neda''  (4  P.  D.  170),  points  out  tbat  the 

land  y.  PenitmUar  and  Oriental  Steam  loss  to  the  owners  of   The  Khedite 

Navigation  Co.,  7  App.  Cas.  795.  was  the  same  as  if  their  ship  were 

(T)  Lord  Bramwcdl  (in  an  opinion  alone  in  fault.     Thus,  where  both 

which  was  written  by  him,  but  not  ships  are  in  fault,  and  one  limits  her 

delivered ;    see  7  App.  Gas.   note,  liability    nnder    the    statute,    her 

pp.  826,  827)  points  out  that  some  owners,  inasmuch  as  they  lose  the 

of  the  results  following   from  the  riffht  to  recover  damages  against  the 

decision  of  the  House  of  Lords  are  omer  ship,  are  indirectly  answerable 

of  doubtful  equity  or  justice ;   that  in  damage  to  a  greater  amount  than 

by  it  the  owners  of  The  Voorwaarts  the  statutory  limit, 
were  as  well  ofP  as  if  their  ship  were  (m)  Chapman  y.  Sof/al  Netherlande 

blameless.      And  Baggallay,  L.  J.  Steam  Narigatum  Co,y  4  P.  D.  157. 
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of  equality."  It  was  held  that  the  terms  in  which  the  rule 
of  the  Admiialtj  was  laid  down  in  The  Woodrop  SimSy  The 
Lord  Melville  J  The  Petersfield  and  The  Judith  Randolph  j  and 
Hay  V.  Le  Neve^  showed  that  in  substance  there  was  but  one 
action  and  one  final  judgment ;  and  that  such  final  judgment 
was  for  the  balance  between  a  moiet j  of  the  loss  of  the  one 
and  a  moiety  of  the  loss  of  the  other.  The  later  oases  of  The 
Washington  and  The  Catherine  («),  The  Seringapatam  (o),  and 
The  Tecla  Cartnen  (p),  were  cited  as  confirming  this  view. 

The  effect  of  this  decision  will  be  best  seen  by  an  illus- 
tration. Let  the  loss  on  ship  A.  be  10,000/.,  the  loss  on  ship 
B.  20,000/.,  the  loss  on  cargo  on  board  B.  40,000/.,  and  the 
statutory  liability  of  A.  24,000/.  According  to  the  (over- 
ruled) decision  of  the  Court  of  Appeal  the  owners  of  B. 
would  ultimately,  and  after  payment  of  the  amount  of  their 
liability  to  A.,  recover  3,000/. ;  that  is  to  say,  a  proportionate 
part  (one  third,  or  8,000/.)  of  the  24,000/.,  less  5,000/.,  half 
the  loss  of  A.  (g).  According  to  the  decision  of  the  House 
of  Lords  the  owners  of  B.  recover  4,000/. ;  that  is  to  say, 
four-fifths  of  half  the  difference  between  the  loss  on  B.  and 
the  loss  on  A.  (r).  Again,  in  the  one  case  the  collision 
would  cost  the  owners  of  A.,  in  loss  to  their  own  ship  and 
damages  payable  to  the  other  ship,  29,000/.  («) ;  that  is  to 
say,  the  amount  of  their  statutory  liability  in  addition  to  half 
the  loss  on  their  own  ship ;  in  Uie  other,  34,000/.  (^),  that  is 
to  say,  the  amount  of  their  statutory  liability  in  addition  to 
the  whole  of  the  loss  on  their  own  ship.  Again,  in  the  one 
case  the  owners  of  ceurgo  on  board  B.  would  recover 
16,000/.  (u) ;  in  the  other  20,000/.  (x).  Lastly,  the  other 
drcumstanoes  being  the  same,  if  A.  were  not  damaged  at  all, 
according  to  the  decision  of  the  House  of  Lords,  the  owners 

(«)  6  Jup.  1067.  The  Manitoba,  15  Davis,  97. 

to)  3  W.  Bob.  38,  44.  iq)  £8,000 -£5,000=de3, 000. 

\p)  Lnah.  79.    To  these  may  be  (r)  ^  of  J   (£20, 000 -£10,000)== 

added  the  early  cases  of  WiUianis  c.  £4,000.    Half  the  whole  loss  on  B. 

Marten  and  Rennen  c.  Humble,  Ad.  and  her  cargo  being  £30,000,  and 

Ct.,  1675  and  1698,  where  the  sen-  onl^  £24,000  being  recoverable,  each 

tenoe  was  in  terms  for  the  balance  of  claim  must  abate  by  one-fifl^. 
loss.   See  i>i/ra,  pp.  138,139.  In  Hoi-  (,)   £24,000+£5,000=£29,000. 

land  the  same  decision  was  arrived  ,.   ^„.  oonu-^cin  nnn— «^i  haa 

at  in  a  case  mentioned  in  Bynkers-  ^^i  £24,000-f-£10,000=£34,000. 

hoek,  Qu»8t.  Jur.  Priv.  1.  4,  c.  21.  M  £24,000- £8,000. 

See  also  The  Sapphire,  18  Wall.  51 ;  {x)  £24,000 -£4,000. 
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of  cargo  on  board  B.  would  recover  16,000/.  (y) ;  whereas,  if 

A.  be  damaged  to  the  extent  of  10,000/.,  we  have  seen  that 

they  recover  20,000/.  (s).     According  to  the  decision  of  the 

Court  of  Appeal  cargo-owners  would  recover  the  same  sum 

whether  A.  were  damaged  or  not.     Another  result  of  the 

decision  of  the  House  of  Lords  is  that,  where  the  loss  on  each 

ship  is  the  same,  and  each  ship  limits  her  liability,  the  whole 

of  the  sum  paid  into  Court  is  divisible  between  the  owners  of 

cargo  on  board  the  two  ships,  whilst  the  shipowners  get 

nothing.      According  to  the  decision  of  the  Court  of  Appeal, 

the  sum  is  divided  rateably  between  shipowners  and  cai^o- 

owners.      On  the  whole,  therefore,  the  decision  of  the  House 

of  Lords  strongly  favours  cargo-owners  at  the  expense  of 

shipowners. 

Right  of  It  follows  from  the  above  decision  that  where  both  ships 

iois^^ander  ^^  ^^  blame  there  arise,  not  cross  liabilities,  but  a  single 

down  <Saiim.    liability  for  a  balance  upon  the  owners  of  the  ship  that  has 

sustained  the  smaller  damage ;  and  therefore  the  shipowners 

to  whom  the  balance  is  payable  are  not  entitled,  whether  on 

behalf  of  themselves  or  of  their  underwriters  on  ship,  to 

recover  against  underwriters  who  have  agreed  to  indemnify 

them  against  '4oss  or  damage  to  any  other  vessel,"  they 

being  under  no  liability  in  respect  of  such  loss  or  damage  (a), 

DiTiaonof  Where  two  ships,  A.   and  B.,  are  both  in  fault  for  a 

c^Aip^       collision,  and  the  fault  of   B.  is  entirely  that  of  the  com- 

in  charge  of     pulsory  pilot  (b)  in  charge  of  her,  the  owners  of  B.  will 

pilot.  ^      ^  recover  half  their  loss  against  A.,  whilst  the  owners  of  A.  can 

recover  nothing.      Her  owners  are  not  liable  at  law,  and  no 

damage  lien  attaches  to  the  ship.      But  the  fault  of  the  pilot 

affects  the  owners  of  B.,  and  the  owners  of  cargo  on  board 

her,  to  this  extent :  it  brings  into  operation  the  rule  as  to 

division  of  loss,  and  prevents  them  from  recovering  more 

than  half  their  loss(<?).     Moreover,  though  successful  upon 

their  defence  of  "compulsory  pilot,"  they  will  obtain  no 

(y)  £24,000- £8,000.  (b)  See  below,  p.  213,  as  to  com- 

W  £24.000  -  £4.000.  ^"JT  TA^^^r.  8  P.  D.  218.   That 

{a)  The  London  Steamship  Aasur^  the  owners  of  cargx)  on  board  B.  can 

anoe   Association    v.    The    Grampian  recover  only  half  their  loss  foUows 

Steamship  Co,y  24  Q.  B.  D.  32  ;    on  from    The  Milan,  Lush.  388.     But 

appeal,  ibid,  663.  see  as  to  this  case,  pp.  94,  130. 
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costs  (rf).  In  the  case  last  mentioned  the  owners  of  the 
ship  in  charge  of  the  compulsory  pilot  are  entitled  to 
judgment  for  half  their  loss,  without  deducting  anything 
on  account  of  the  loss  of  the  other  ship.  The  principle  of 
the  decision  in  The  Khedive  {e)  does  not  apply  in  such  a  case. 

The  case  of  The  Hector  {f)^m  which  these  points  were  neffetior. 
decided,  was  as  follows : — ^A  collision  occurred  between  The 
Augustus  and  The  Hector j  caused  by  the  fault  of  the  crew  of 
The  Augustus  and  the  fault  of  the  compulsory  pilot  of  The 
Hector,  The  rule  as  to  division  of  loss  was  applied.  The 
loss  of  The  Augustus  was  3,000/. ;  that  of  The  Hector  8,000/. 
It  was  contended  that  the  owners  of  The  Hector  could  recover 
only  2,500/.  (i.^.,  half  her  loss,  namely,  4,000/.  less  1,500/., 
half  the  loss  of  The  Augustus) ;  that  this  resulted  from  the 
decision  in  the  case  of  The  Khedive  (^),  considered  with  refer- 
ence to  17  &  18  Vict.  c.  104,  s.  388.  The  Court  of  Appeal 
declined  to  apply  the  principle  of  the  decision  in  The  Khedive^ 
a  case  where  the  owners  of  both  ships  were  liable,  to  the  case 
before  them,  in  which  the  owners  of  only  one  ship  were 
Uable  (A). 

An  agreement  between  the  shipowners  that  both  ships,  A.  Gargo-ownen 
and  B.,  were  in  fault,  does  not  prevent  the  owner  of  cargo  on  ghipowners'^ 
board   B.,  in  an  action  by  the  owner  of  A.   to  limit  his  ^^™^*^* 
liability,  from  asserting  that  A.  was  alone  in  fault ;  and  he 
is  entitled  to  an  issue  upon  that  question  (/). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  fault  Collision 
has  been  held  to   apply  where  a  cargo-owner  was  suing  of  thrwme^ 
the  shipowner  for  loss  incurred  in  a  collision  between  the  oy^er;  rights 
carrying   ship   and    another   ship   belonging   to   the   same  cargo, 
owners,  caused  by  the  fault  of  both  ships  (A).      The  ship- 
owner  was  protected    from  liability   for  the   negligence  of 
those  in  charge  of  the  carrying  ship  by  the  terms  of  the 

{d)  The  Righwga  Mindf,  8  P.  D.  able  in  damages"  in  sect.  54  of  25  k 

132.  26  Vict.  c.  63,  is  applicable  to  the 

(e)  7  App.  Gas.  795.  last  stage  of  the  litigation  between 

(/)  8  P.  D.  218.  the  ships,  that  is,  tu  half  the  dif- 

(p)    Stoomvaart  Maatichappy  Xeder'  terenae  between   the   losses  on  the 

ht*dY,  P.  ^  0.  Sieam  Navigatim  Co,,  two  ships  respectively »  cannot,  after 

7  App.  Cas.  795.  this  detii^don,  be  supported. 

[k)  The  dictum  of  Brett,  L.  J.,  in  (»)   The  Karo,  13  P.  D.  24. 

Chapman  ▼.  Moyal  Netherlands  Steam  {k)  Chartered  Mercautilc    Bank  of 

Navigation  Co.^  4  P.  D.  157,  184,  to  India    v.    Netherlands    India    Steam 

the  effect  that  the  phrase,  *'answer-  Navigation  Co.,  10  Q.  B.  D.  521. 

M.  K 
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bill  of  lading.  It  was  held  that  he  was  nevertheless  liable  in 
toi-t  (/)  for  the  negligence  of  those  on  board  the  other  ship ; 
but  hijB  liability  was  for  half  only  of  the  loss ;  in  respect  of 
the  other  half  of  the  loss,  it  was  held  that  he  was  reUeyed  by 
the  bill  of  lading. 

It  follows  from  the  above  oonsiderations  that  the  rule  as  to 

division  of  loss  is  not  merely  a  restriction  upon  the  common 

law  doctrine  of  contributory  negligence.     It  not  only  gives  a 

remedy  where  by  the  common  law  there  is  none,  but  it  also 

abridges  a  right  which  formerly  existed  at  law,  but  now  does 

not.     When  both  ships  were  in  fault,  the  innocent  owner  of 

cargo  on  board  either  ship  could  formerly,  in  a  common  law 

action  for  tort,  have  recovered  the  whole  of  his  loss  against 

Cargo-owner  the  owners  of  either  ship.     In  Admiralty  it  was  held  that  he 

^y^f  Wa    oould  recover  no  more  than  half  his  loss  against  the  owner  of 

loss  in  tort,      ^q  other  ship  (m) ;  and  since  the  Judicature  Acts  the  rule  is 


The  rule  gires 
and  also  takes 
away 
abridf 
remedy, 


(0  Of.  Hayn  v.  CuUiford,  4  C.  P.  D. 
182. 

(/«)  r/«f  Milan^  Lush.  388.  So 
also  m  Canada :  The  Eliza  Keith  and 
The  Langihaw,  3  Quebec  L.  R.  143. 
Qu.  whether  these  oases  are  affeoted 
by  The  Bernina,  12  P.  D.  68,  83 ; 
The  Franckland,  (1901)  P.  161,  167. 

The  American  Courts  have  not 
followed  The  Milan  :  see  The 
Britannic,  39  Fed.  Rep.  395;  The 
Atlas,  3  Otto,  302;  The  Juniata, 
ibid.  337;  The  New  York,  176  U.  S. 
Rep.  187.  It  is  held  that  the  oaigo- 
owner  is  entitled  (subject  to  the 
statutory  limitation  of  the  ship- 
owner's liability)  to  recover  the 
whole  of  his  loss  ag^ainst  one  or 
other,  or  both,  of  the  shipowners. 
In  the  first  instance  the  decree  goes 
against  each  shipowner  for  half  the 
loss ;  but  each  shipowner  has  a 
remedy  over  against  the  other  in 
respect  of  any  balance  of  the 
damages  which  the  latter  fails  to 
discharge :  see  Coombs  v.  Dunean, 
1  Fed.  Rep.  733  ;  The  Doris  Eckhoff, 
41  Fed.  Rep.  166.  This  applies  also 
to  damages  for  loss  of  life  or  personal 
injury,  where  such  damages  are 
recoverable :  The  Max  Montis,  31 
Dav.  1.  But  if  one  of  the  ship- 
owners, pending  suit,  purchases  at 
an  undervalue  the  claims  of  his 
cargo-owners,  he  cannot  prove 
against  the  other  ship  for  more  than 
the  price  he  paid  for  such  claims : 


The  Portia,  64  Ped.  Rep.  811.  In 
The  Victory  and  The  Plymothian,  68 
Fed.  Rep.  396,  where  ithe  fault  of 
The  Victory  was  greater  than  the 
fault  of  The  Plymothian,  the  decree 
went  against  The  Victory  lot  her  fuU 
value,  though  it  was  more  than  half 
the  value  of  the  cargo  lost  in  The 
Plymothian,  and  against  The  Ply^ 
nwthian  for  the  balance.  On  appeal, 
however,  the  Supreme  Court  varied 
this  decree  by  finding  The  Victory 
alone-  in  fault :  S.  C.  on  app.,  168 
U.  S.  Rep.  410. 

In  The  Mary  Ida,  20  Fed.  Rep, 
741,  the  damages  were  apportioned 
between  the  two  ships  in  the  ratio  of 
three  to  one,  according  to  the  degree 
of  fault  in  either  ship.  Whether  thia 
case  would  be  upheld  by  the  Supreme 
Court  seems  doubtful.  See  The 
Maliny,  110  Fed.  Rep.  227;  The 
David  Dowe,  16  Fed.  Rep.  154.  In 
The  llercuhe,  20  Fed.  Rep.  206,  the 
owner  of  one  of  the  ships,  against 
whom  his  cargo-ownershad  recovered 
full  damages,  was  aUowed  to  deduct 
half  the  amount  from  the  damages 
payable  by  him  to  the  owner  of  the 
other  ship. 

The  cargo-owner  is  entitled  to  full 
indemnity,  and  is  in  no  case  liable 
for  loss  on  the  other  ship ;  not  even 
when  he  is  owner  of  ship  as  well  as 
of  the  cargo  in  her.  And  in  the 
same  case,  and  for  like  reasons,  he 
cannot  set  off  his  loss  on  cargo  against 
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now  the  same  at  law.  In  an  action  framed  upon  the 
oontraot  of  carriage^  the  rule  as  to  diyision  of  loss  has  no 
application.  In  such  an  action  the  cargo-owner  can,  subject 
to  the  terms  of  the  bill  of  lading,  recover  f uU  damages  upon 
the  contract  of  caiiiage  (n).  The  Hector  {ubi  supra)  also 
shows  that  the  innocent  owner  of  a  ship  injured  by  fault  on 
the  part  of  her  compulsory  pilot,  and  also  on  the  part  of 
those  on  board  the  other  ship,  is,  by  the  rule  of  division  of 
loss,  deprived  of  the  right  which,  it  seems  (o),  he  formerly 
had,  of  recovering  full  damages  against  the  owners  of  the 
other  ship. 

The  rule  of  division  of  loss  applies  where  one  of  the  ships  The  rule  ap- 
is guilty  of  negligence  in  fact,  and  the  other  is  "deemed  to  asMp^ia^'^ 
be"  in  fault  for  infringement  of  the  regulations  {p).    So  it  jl^?®?®^?J, 
would  apply  where  both  ships  were  held  in  fault  \mder  the 
statute. 

It  does  not  apply  where  two  ships  are  to  blame  for  a  Not  in  case 
colliBion  with  a  third,  so  as  to  limit  the  right  of  the  plaintiff  fj^^  ^^ 
to  recovering  half  only  of  his  loss  from  each  of  the  wrong- 
doers; in  such  a  case  judgment  goes  against  both  for  the 
whole  loss  {q). 

Where  A.,  one  of  two  ships  A.  and  B.,  which  had  been  in 
collision  by  the  fault  of  both,  was  sued  by  a  third  ship  C, 
which  in  consequence  of  the  collision  A.   had  struck  and 


damages  payable  by  bim  in  respect  {n)  The  Bushirey  6  Asp.  M.  C.  416 ; 

of  injury  to  the  other  ship:    The  the    dictum    of    Brett,   M.    R.   (10 

Bristol,  29  Fed.  Rep.  867.  Q.  B.  D.  538),  applies  to  actions  in 

Where  the  two  ships  are  both  in  tort.    As  to  the  law  in  America  on 

fault  for  collision  with  a  third,  they  this  point,  see  p.  267»  infra. 

are  jointlv  and  severally  liable ;  and  (<>)  Qu,  whether  the  fault  of  the 

if  one  only  is  sued,  the  decree  goes  pilot     is     contributory    negligence 

against  her  for  the   whole  of  the  afPecting  the  shipowner :  Bee  Spaiffht 


The  Atlas,  3  Otto,  302 ;  y.  TcdcastU,  6  App.  Cas.  217 ;   and 

The  Charts  Allen,  11  Fed.  Rep.  317;  cases  pp.  24,  227. 
bat  there  is  a  right  of  contnbution 

between  them ;  and  either,  if  sued  ip)  ^^^  Voorwaartt  and  The  Khe- 

separately,  may  apply  to  bring  in  ^^^^*   7    App.   Cas.   795 ;    Chartered 

the  other:  see  infra,  p.  191.  Mercantile   Bank    of  India,    ^e.    v. 

In  other  cases,  the  rule  as  to  divi-  Netherlands  India  Steam  Navigation 

flion  of  loss  has  a  wider  application  Cb.,  10  Q.  B.  D.  521  ;   The  Hochung 

in   America   than    it    has   in    this  »^d  The  Lapxcing,  7  App.  Cas.  612 ; 

country.     It  is  not  confined  to  the  The   Vera  Cruz  (No.  1),  9  P.  D.  88 

case  of  collision,  and  has  been  applied  ("^vd.  on  another  point,  9  P.  D.  96). 

wh^re  a  ship  was  lost  ashore  by  the  (q)  The    Avon    and     The    Thomas 


fault  of  her  tug  and  third  parties:  JoUffe,  (1891)  P.  7  ;  The  Englishman 
The  Toung  America,  26  Fed.  Rep.  and  The  Australia,  (1894)  P.  239  ; 
174.  (1896)  P.  212. 

k2 
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Kor  under 
Lord  Camp- 
beU'B  Act. 


Whether  the 
rule  applies 
where  one 
miirht  with 
ordinary  care 
haye  avoided 
the  collifiion. 


injured,  and  judgment  had  been  recovered  against  A.  by  C. 
for  the  amount  of  her  loss,  it  was  held  that  A.  could 
recover  from  B.  half  the  amount  of  the  damages  she  had 
paid  to  C,  in  addition  to  half  her  own  loss  in  the  collision 
with  B.  The  rule  that  there  is  no  contribution  between 
wrong-doers  has  no  application  in  such  a  case  (r). 

Nor  does  it  apply  to  actions  imder  Lord  Campbell's  Act ; 
consequently  the  plaintiff  in  such  an  action,  if  not  himself 
in  fault,  may,  although  both  ships  were  in  fault,  recover 
full  damages.  The  High  Court  of  Admiralty  had  no 
jurisdiction  to  entertidn  these  actions,  and  the  Judicature 
Act,  1873,  s.  25,  sub-sect.  9,  did  not  apply  the  rule  of 
division  of  loss  to  them  («). 

The  question  whether  the  doctrine  of  Daties  v.  Mann 
applies  in  Admiralty — whether,  in  the  case  of  a  collision 
between  ships,  a  ship  guilty  of  negligence  such  as  that  of 
the  donkey-owner  in  Daviea  v.  Mann  can  recover  more  than 
half  her  loss — has  already  been  considered  (/). 


Note. 

History  of  the  Ruk  as  to  Division  of  Loss. 

A  provision  for  sharing  or  distributing  loss  to  ships  and  cargoes 
arising  from  collision  is  contained  in  many  of  the  codes  of  maritime 
law  from  the  Rolls  of  Oleron  to  the  present  day.  Some  of  the 
early  codes  are  said  to  date  from  the  thirteenth  century;  but 
most,  if  not  all,  of  them  are  founded  upon  the  Oleron  Code. 


(r)   The  Franclilaud,  (1901)  P.  161. 

(«)  The  Brrnwa  (No.  2),  11  P.  D. 
31  ;  12  P.  D.  58 ;  H.  L  ,  twm.  MilU 
V.  Armstrong ^  13  App.  Cas.  1.  In 
The  Vera  Cruz  (No.  1),  9  P.  D.  88, 
Butt,  J.,  applied  the  rale  in  sucb  an 
action  where  the  proceedings  were  in 
rem.  This  part  of  his  judgment  was 
rendered  inoperative  by  the  Court  of 
Appeal  holding  that  there  was  no 
jurisdiction  in  )r/n  under  Lord  Gamp- 
bell's  Act  (9  P.  D.  96). 

In  Amerir'a  the  rule  of  division  of 
loss  is  applied  in  cases  of  pemonal 
injury  :   The  3(ajr  Morris^  30  Da  v.  1. 


And  see  BeUIen  y.Chase^  43  Dav.  674, 
691  ;  The  Queen,  40  Fed.  Rep.  867 
(seamen,  common  employment).  The 
rules  as  to  contributory  neKHgenoe 
have,  it  is  held,  no  application  in  a 
Court  of  Admiralty,  wliich  decides 
according  to  equity  and  conscience. 
Thus,  although  a  person  injured  on 
shipboard,  partly  by  his  own  fault, 
does  not  recover  full  damages,  he. 
recovers  his  hospital  bill  and  loss  of 
wages :  The  Explorer,  20  Fed.  Rep. 
135 ;   TJie  Wanderer,  ibid,  HO. 

(0  l^upra.  p.  16. 
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The  beat  known  is  the  Code  of  Wishy,  a  town  in  Gottland,  and  ThoWiabj 
an  important  centre  of  commerce  in  the  thirteenth  and  fourteenth        ^' 
centuries.     This  code  was  printed  in  1505,  and  an  English  trans- 
lation is  contained  in  the  '*  Dominion  of  the  Sea"  (ed.  1705). 

The  provision  in  the  Wisby  Code,  and  in  the  other  codes  of 
northern  Europe,  usually  takes  the  form  of  a  special  enactment 
for  the  case  of  collision  between  a  ship  anchored  or  moored  in 
harbour  and  another  under  way  coming  into  the  harbour.  In 
such  a  case  the  ship  under  way  is  required  to  make  good  the 
whole  of  the  damage  to  the  ship  brought  up,  unless  her  master 
and  crew,  as  in  the  Oleron  Code,  swear  that  the  collision  was 
accidental,  in  which  case  she  is  to  pay  only  half  the  loss.  The 
proTision  occurs  in  the  laws  of  Wisby  (Pardess.  i.  401,  501  ; 
iii.  114,  361 ;  Black  Book,  Bolls  Ser.  iv.  87,  125,  284) ;  of  Ham- 
burg (Pardess.  iii.  345,  348);  Eiga  (Pardess.  iii.  506);  Lubeck 
(Pardess.  iii.  402 ;  Black  Book,  iv.  373) ;  Dantzic  (Black  Book, 
iv.435);  Bruges  (Black  Book,  iv.  435);  Danmie  (Pardess.  i.  379); 
of  the  Hanseatic  League  (Pardess.  ii.  551) ;  and  of  the  Nether- 
lands (Pardess.  iv.  34,  85) ;  and  in  some  of  these  codes  it  is  not 
confined  to  the  case  of  one  of  the  ships  being  at  anchor. 

The  language  of  the  difiEerent  codes  varies  as  to  details,  and  The  Ham- 
the  effect  of  the  rule  is  modified  in  different  ways.  Thus,  the  ^^^^  ^' 
Hamburg  Code  provides  that  the  limit  of  liability  shall  be  the  other  Codes, 
value  of  the  ship  that  does  the  damage  and  her  apparel ;  and, 
further,  that  the  cargo-owner  shall  in  no  case  be  liable.  The 
Netherlands  and  Hanseatic  Codes  expressly  provide  that,  if  the 
ship  under  way  is  herself  damaged,  she  shall  bear  her  own  loss  ; 
and  this  is  implied  in  other  codes.  The  Hanseatic  Code  is  not 
dear  as  to  the  shares  in  which  the  loss  on  the  ship  at  anchor  is 
to  be  borne,  and  in  certain  cases  it  is  to  be  adjusted  by  arbi- 
trators. It  further  provides  that  if  a  ship  slips  from  her  anchor 
to  avoid  another  driving  on  her,  the  loss  of  anchor  and  cable  is 
to  be  general  average.  This  provision  seems  to  be  the  basis  of 
the  decision  in  the  great  case  of  Bury  c.  Gold,  infra,  p.  136. 
The  Wisby,  Hanseatic,  and  the  Netherlands  Codes  contain  special 
provisions  as  to  damage  done  by  unbuoyed  anchors — a  fruitful 
source  of  mischief  in  the  shallow  and  dry  harbours  of  northern 
Europe.  If  the  unbuoyed  anchor  damaged  another  ship,  the 
ship  it  belonged  to  had  to  pay  the  whole  of  the  loss ;  but  if 
the  buoy  had  been  accidentally  carried  away,  she  paid  half 
only. 

l^anish  Codes  (Pardess.  iii.  237,  261,  289)  of  1508,  1561  and  Danish  Code. 
1683  divide  the  loss  of  an  accidental  collision  according  to  the 
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deoision  of  arbitrators ;  but  in  the  case  of  collision  between  a  ship 
under  way  and  another  at  anchor,  the  former  is  to  pay  one-third 
of  the  loss  to  the  latter.  A  similar  provision  occurs  in  a  Swedish 
code  of  the  seventeenth  century  (Pardess.  iii.  129,  173).  A  like 
division  of  loss  is  adopted  in  a  code  stated  to  have  been  in  force 
in  Malacca  in  the  thirteenth  century,  in  case  of  collision  in  bad 
weather  between  two  ships  sailing  in  company  {voyage  de  conserve) 
for  protection  against  pirates.  In  another  Eastern  code  the  pro- 
portion of  her  loss  recoverable  by  the  injured  ship  is  two-thirds 
(Pardess.  vi.  409,  459).  These  codes  are  said  to  be  founded  on 
customs  in  force  in  the  East.  They  purport  to  have  been  pro^ 
mulgated  by  Mahmoud  Schah,  the  Mahomedan  conqueror  of  the 
Eastern  islands. 

By  the  Consolato  del  Mare,  the  code  in  use  in  the  south  of 
Europe,  the  ship  under  way  is  to  pay  the  whole  of  the  loss  of 
the  ship  at  anchor  or  moored,  unless  the  collision  is  due  to  stress 
of  weather,  in  which  case  the  loss  is  to  be  borne  as  arbitrators 
shall  decide.  If  the  ship  at  anchor  shifts  her  moorings  after  the 
other  has  brought  up,  the  latter  is  to  pay  one-half  of  the 
loss.     (Pardess.  ii.  174  seg.) 

By  the  Ordonnance  of  Louis  XIY .  the  loss  was  divided  equally 
in  case  of  accidental  collision.  Some  doubt  existed  as  to  whether 
it  should  not  be  apportioned  as  general  average,  but  Yalin  states 
that  the  better  opinion  was  in  favour  of  an  equal  division. 
(Yalin,  Sur  TOrdonnanoe  de  la  Marine,  1.  3,  tit.  7.;  Arts.  10, 11 ; 
Ibid.  vol.  ii.  178.) 

The  vag^e  language  of  the  Northern  codes  as  to  the  manner 
in  which,  in  case  of  accidental  collision,  the  loss  was  to  be  dis- 
tributed, gave  rise  in  the  seventeenth  century  to  difference  of 
judicial  opinion.  Bynkershoek  describes  the  strong  dissent  of 
his  colleagues,  the  judges  of  the  Supreme  Court  of  the  Nether- 
lands, when  he  endeavoured  to  persuade  them  to  assent  to  a  pro- 
portionate rather  than  an  equal  division  of  the  loss:  '^Memini 
me  senatore  et  de  geometric^  proportione  perorante  reliquos 
senatores  (23  Nov.  1629)  obstupuisse  atque  si  Jovis  ignibus  icti 
essent."     (Bynk.  QusBst.  Jur.  Priv.  1.  iv.  o.  20.) 

The  history  of  the  rule  as  to  division  of  loss  in  the  English 
Admiralty,  so  far  as  can  be  gathered  from  existing  records,  is  as 
follows.  The  continuous  series  of  Admiralty  Court  records  begins 
about  the  year  1530.  During  the  sixteenth  century  no  trace  of 
the  rule  appears  in  any  sentence  of  the  Court.  Once  only  in  the 
sixteenth,  and  once  in  the  seventeenth  century  awards  of  arbi- 
trators are  mentioned  giving  partial  damages  to  the  owners  of 
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ahips  sunk  or  injured  by  collision  (u).  In  all  the  oases  prior  to 
1614,  (they  are  not  numerous,)  in  which  sentences  were  delivered 
in  collision  suits,  either  full  damages  were  given  or  none.  In 
1614  (r)  occurs  the  first  sentence  for  half  damages.  The 
defendant,  being  alone  in  fault,  was  condemned  by  Dr.  Dunn  in 
half  the  loss  to  cargo  on  board  the  other  ship,  and  in  the  whole 
of  the  loss  to  the  ship.  This  sentence  was  affirmed  on  appeal  {x). 
In  the  same  year,  however,  full  damages  are  given  in  another 
case(y),  and,  apparently,  again  in  1623  (z).  In  1626(a)  half 
damages  are  given  by  Sir  Henry  Marten  against  a  defendant 
who  lay  at  anchor  in  the  middle  of  the  Thames  for  two  tides  and 
refused  to  weigh  his  anchor,  which  afterwards  holed  the  plain- 
tiffs ship.  In  1628  (b)  Sir  H.  Marten  gives  fiill  damages  for  a 
collision  caused  by  the  defendant's  fault :  also  in  two  cases  of 
1632(c).  In  l6S0{d)  the  same  judge  gives  sentence  for  half 
damages,  where  the  defendant's  ship  was  alone  in  fault ;  and  in 
the  following  years  three  other  sentences  to  the  same  effect  (e). 
In  1635  (/)  there  is  a  sentence  for  full  damages ;  and  two  others 
follow,  to  the  like  effect  (y).  In  1639(A)  the  innocent  ship- 
owner and  cargo-owner  recover  only  half  their  losses ;  but  in 


(u)  In  the  Admiralty  Court  of 
Ipewich  during  the  1 6th  and  17th 
oentnries  collision  seems  to  haye 
been  dealt  with  as  a  criminal  ofPenoe : 
**  Presented,  the  hurting  of  one  vessel 
bj  another  ninning  against  the  same, 
and  fined  2«.  6d,*';  Annalls  of  Ips- 
inch,  by  Nat.  Bacon,  ed.  W.  H. 
Bichardson,  1884,  p.  421 ;  and  similar 
entries,  ibid.  pp.  425,  639. 

(r)  ituckton  c.  LambtoHy  Ad.  Ct. 
Bee.  Libels,  File  76,  Ko.  33.  The 
ship  arrested  in  this  case  belonged 
to  the  owner  of  the  wrong-doing 
ship,  bnt  was  not  the  wrong-doing 
phip  herself.  The  plaintifPs  had  sued 
for  the  same  matter  in  a  Dutch  oonrt, 
and  had  withdrawn  from  the  snit 
because  judgment  was  given  for  only 
half  their  loss  :  Misoell.  Bundles, 
8er.  II.  bdle.  227. 

{z)  Hiscell.  Bundles,  Ser.  IV. 
(1613-7  bdle.). 

(y)  Verdum  o.  March,  File  76, 
No.  463.  This  and  the  following 
references  are  to  the  Files  of  Libels, 
Admiralty  Court  Records,  at  the 
Pablio  Beoord  Office. 

[z)  CVm^o.  7ryfi>M;,File82,  No.66; 
Baker  c.  CardUt,  File  82,  No.  63. 

(a)  Bunfi4  c.  Williamton,  File  84, 


No.  463. 

(b)  Thredgold  o.  GwUnge,  File  86, 
No.  326. 

{c)  Sneddall  c.  Leigh,  File  90, 
No.  268 ;  Mothvcell  c.  Lucas,  File  90, 
No.  266.  In  these  cases  the  colli- 
sions are  stated  to  have  been  caused 
<<culp&  et  negligentia,"  or  "culpst 
incurid  et  supreme  negligentid.'' 
In  another  suit  for  negligence  the 
lose  is  stated  to  have  been  caused 
*'culp&  negliffentid,  vel  inourift,  vel 
occasione"  oi  the  defendant.  See 
File  88,  No.  157. 

(<Q  Butter  o.  Bibatiray  File  89, 
No.  241. 

(r)  Stevena  c.  Trehawke,  File  91, 
No.  27;  Clarke  o.  Beck,  File  92, 
No.  196 ;  St,  John  c.  Grant,  File  92, 
No.  61. 

(/)  ^ff9^  c.  Hasleicood,  FUe  93, 
No.  243. 

{g)  Leigh  c.  Ireland,  File  96, 
No.  153 ;  Gardiner  o.  Bright,  File  97, 
No.  174,  where  the  collision  is  stated 
to  have  been  <'de  industriH  sen 
culpa." 

(A)  CoUhunt  c.  Sandall,  File  98, 
No.  68  ;  WUhmton  o.  Clarke,  File  98, 
No.  107. 
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another  (t)  case  of  the  same  year  the  shipowner  recovers  full 
damages. 

In  1 642  Dr.  Zouch  was  judge  of  the  Admiralty.  By  a  sentence 
of  that  year  implying,  but  not  expressly  finding,  fault  in  the 
defendant's  ship,  he  gives  half  damages  (k).  By  another  sen- 
tence (/)  of  1643,  for  reasons  not  stated — "ex  certis  causis  nos  et 
animum  nostrum  in  hue  parte  moventibus" — out  of  1,800/.,  the 
full  damages,  he  gives  400/.  only  (m).  In  this  sentence  the 
words  '*  per  crassam  suam  negligentiam  "  are  struck  out.  The 
loss  was  caused  by  the  defendant  letting  go  his  anchor  and 
breaking,  or  fouling,  that  of  the  plaintiff's  ship,  whereby  she 
drove  ashore  with  her  cargo  and  was  damaged.  In  1643  (n) 
there  is  a  sentence  in  which  the  words  "incuri^  et  negligentia  " 
are  struck  out,  giving  half  damages.  By  another  sentence  (o)  of 
the  same  year,  the  full  damages  being  680/.,  Dr.  Sames — "  ex 
certis  causis  *'  as  before — gives  320/.  only ;  and  by  another  {p\ 
where  the  loss  is  30/.  he  gives  12/.  10s.  only. 

In  both  these  sentences  words  imputing  fault  to  the  defendant 
are  struck  out.  By  sentences  of  1644  and  1645  full  damages 
are  given  in  one  case  (9),  and  half  damages  in  another  (r).  In 
both  negligence  is  expressly  found  against  the  defendant. 

In  1647  («)  half  damages  are  given,  for  the  first  time,  because 
the  cause  of  loss  is  tmcertain.  In  the  same  year  there  is  a 
unique  case  (i)  where,  no  fault  being  found  in  either  ship,  the 
owners  of  the  ship  that  sank,  and  the  owners  of  cargo  on  board 
her,  recovered,  by  twenty  separate  sentences,  half  their  respective 
losses  by  way  of  general  average  contribution  against  the  owners 
of  the  other  ship.     The  collision  was  at  sea,  and  the  defendant's 

(0  Se<igar8  c.    The  Haddock,   File  (w)  By  Dr.  Sames,  snrro^te  for 

101,  Nos.  37,  161.     In  this  case  the  Dr.   Zouch.      Belitha    c.    Burtcood, 

owner  of  cargo  on  the  innocent  ship  File  106,  No.  194. 

had  recovered  full  damages  against  {0)  Blowers  c.  Starlinge,  File  106, 

the    shipowner    upon    the    bill    of  No.  227. 

lading.  {p)  Povcell  c.   Trevyfte^  File  107, 

{k)  Keddye  0.  Le  Frances,  File  106,  No.  34. 

No.  29.  {q)  Creame   0.    Yaxley,    File    107, 

(T)  Kinge    c.    Johnson,    File    106,  No.  68. 

No.  121.     The  same  words  are  used  (r)   White    c.    Walker,    File    107, 

in  a  sentence  for  pro  raid  freight.  No.  189. 

File  106,  No.  79.  (»)  By    Drs.    aerk    and    Exton, 

{m)  Partial  damages  seem  to  have  Commonwealth    Judges :    Gntbe   c. 

been  sometimes  given  by  arbitrators.  Stagy,  File  108,  No.  342. 

Thu«,   in    1687,  there  is  an  award  {t)  Bury  c.    Gold,  File  108,  Nos. 

that  the  loss  was  caused  as  to  one-  350  seq.    These  sentences  were  varied 

third  by  ship  A.,  as  to  one- third  by  on  appeal  by  consent,  by  substituting 

stress  of  weather,  and  that  the  re-  half  for  full  damages.     See  one  of 

mainiiig    third  should   be  paid  by  the    sentences    of     the     Delegates 

the  defendant,  **the  aggressor  and  printed    in    Marsden's     Admiralty 

moving  cause,"  File  123,  No.  151.  Cases,  p.  236. 
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skip  was  held  fast  to  the  plaintiff's  by  the  anchor  of  the  latter, 
which  had  holed  her.  In  order,  as  the  sentence  states,  to  save 
the  defendant's  ship,  her  crew  cut  her  clear  by  severing  her  cable 
and  sending  the  plaintiff's  ship  adrift,  whereupon  she  sank  with 
her  cargo.  In  the  next  year  (1648)  (ti)  half  damages  are  given 
for  an  anchor  and  cable  lost  through  the  other  ship  chafing  it — 
not,  as  it  appears  by  negligence — ^the  word  *'incuria"  being 
struck  out  of  the  sentence.  But  in  the  same  year  a  ship  recovers 
full  damages  for  her  loss  by  striking  upon  the  other  ship's  un- 
buoyed  anchor  (x) ;  and  four  sentences  for  full  damages  against 
defendants'  ship,  alone  in  fault,  follow  (y).  In  1654  (z)  a 
defendant  is  dismissed  because  no  fault  is  proved  against  him  ; 
and  against  a  defendant  in  fault  full  damages  are  given  (a). 

Next  year(&)  (1655)  half  damages  are  given  for  a  collision 
caused  without  fault,  and  also  where  the  cause  is  uncertain  (c). 
In  1659  (^)  a  ship  damaged  by  an  unbuoyed  anchor  recovers 
half  her  loss;  and  in  1663  («)  a  like  sentence  is  passed  with  an 
express  finding  that  the  collision  was  caused  by  stress  of  weather, 
and  that  both  ships  had  done  all  they  could  to  avoid  it.  But  for 
loss  caused  by  the  fault  of  the  defendant  full  damages  are 
given  (/). 

In  1664  Dr.  Exton,  in  two  cases  where  the  collision  was  acci- 
dental— ^'casu  fortuito"— gave  half  damages  (y);  and  in  1668, 
where  a  ship  with  her  keel  accidentally  cut  the  cable  of  another, 
Sir  Leoline  Jenkins  gave  half  the  value  of  the  lost  anchor  and 
cable  (A).  In  1673  (t)  nautical  expertB^consilium  artis  nautice 
periiorvm — are  for  the  first  time  mentioned.  They  concur  in  a 
sentence  finding  the  defendant  ship  alone  in  fault,  and  the  judge. 
Sir  LeoHne  Jenkins,   gives  full  damages.      In  1675,   in  two 

{u)  Footy  0.  Rudd,  File  109,  No.       1650-67  bdle.,  No.  76. 
118.  (e)  Lawe  o.  Lee,  FUe  113,  No.  223, 

(x)  Knott   c.    Foulgievy  File    109,       Coo;^  c.  ^raesf,  FUe  1 14,  No.  34. 

^?*x^^?-  X  T.    ,     ™      ,,.  W  Swyre   c.    Church,    FUe    114, 

(y)  Arthur    c.    Ford,    File    110,  No.  86. 
No.  82;  5i!8ii^c.  JTopfrooe^,  File  110,  /n   t^,^,^    ^     /j--^^    tk\^    iie 

No.  80;  Cy«i2&yc.i^>rtd«-,Filel09;  Jf^Jf"^^  ""'  ^'^^^  ^^^  ^^^' 
No.  313.    There  was  an  appeal  in  \,  V  _ 

this  case;  with  what  result  does  not  ^if)  ^oeelyn  c.   Wiek0tt,  File  115, 

appear:  8.  P.  Dom.  Calendar,  1660,  No.  91.     Both  these  last  sentences 

p.  359  ;  Brake  o.  The Fiper,  File  111,  »»  ^1  !>'•  Exton. 
No.  29*.  (^)  FeerB  c.  Cole,  File  116,  No.  4  ; 

(z)  Lorvill  c.  Tresaur,  File  112,  Eaberdyne  c.  Reeves,  File  116,  "No,  Z. 
No.  319.  (A)   FarUe    c.    Sorreif,    File    116, 

(a)  Hall  c.  Hill,  File  112.  No.  240.  No.  160. 

(*)  Yajcltf/  c.  Delavall,  FUe,   113,  (i)  Cvrnwallis  c.  Noden,  FJe  117, 

No.  67  ;    ''incoria"   struck  out  of  No.     145.       Affirmed    on    appeal, 

the  sentence.    Affirmed  by  the  dele-  Miscell.  Bundles,  Ser.  IV.,  1677-79 

gates;   Miscell.  Bundles,  Ser.  lY.,  bdle.  27,  No.  9. 
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cases  (k)  where  the  cause  of  collision  is  stated  to  be  uncertain,: 
Sir  Leoline  Jenkins,  applying,  as  he  states,  the  general  maritime 
law — ^'nos  disposition  em  juris  maritimoe  in  hac  parte  apud 
omnes  gentes  receptissimi  sequentes "  gives  half  damages.  In 
one  of  these  oases,  Williams  c.  Marten,  the  decision  in  The  KKb' 
dive  (/)  is  anticipated,  and  both  ships  having  been  damaged,  one 
more  extensively  than  the  other,  sentence  goes  against  the  latter 
for  half  the  balance  of  the  loss.  In  1677  (m)  Sir  Eichard  Lloyd, 
sitting  as  surrogate  for  Sir  L.  Jenkins,  condemned  one  ship  in 
half  the  loss  of  the  other,  because,  by  reason  of  the  contrarieiy 
of  witnesses  and  difficulty  of  proof,  the  loss  was  to  be  deemed  to 
have  been  caused  by  accident  {caeufortuito).  In  1678  (n)  half 
damages  are  given  by  the  same  judge,  because  it  was  not  proved 
that  the  collision  was  wilful — ex  studio  aut  malitid  aut  invidid  ; 
but  in  the  same  year  (o),  and  again  in  1690  (/?),  where  it  was  by 
negligence — negligentid  vel  ignorantia — full  damages  are  given. 
There  is  extant  a  certificate  of  1690  by  Sir  Charles  Hedges,  the 
judge  of  the  Admiralty,  that  at  that  date  the  rule  of  division  of 
loss  was  applied  in  all  cases  where  the  cause  of  loss  was  doubt- 
ful (^).  In  1692  (r)  the  decree  states  that  the  collision  was 
accidental,  and  that  therefore  the  loss  was  to  be  deemed  to  have 
been  in  some  measure  (guadamtenus)  caused  by  the  fault  of  the 
other  ship  («).  In  1695  the  rule  was  twice  applied  by  Sir  Charles 
Hedges.  In  one  {t)  case  no  reason  is  given ;  in  the  other  (ti),  it 
is  found  that  the  plaintiff's  loss  was  caused  by  the  fault  of  the 
master  and  crew  of  the  other  ship ;  therefore  (the  decree  con- 
tinues) the  owners  of  the  defendant  ship  are  liable  to  make  good 
to  the  plaintiffs  a  certain  part  of  their  loss.  ''Cum  antem  ob. 
incertitudinem  ex  varietate  ot  contrarietate  depositionum  testium 
hinc  inde  examinatorum  proveniente,  certa  pars  damni,  quota  est 
quam  altera  pars  alteri  dedit,  liquidari  baud  possit,  dominus 
judex  antedictus  dispositionem  juris  maritimi  apud  omnes  recep- 

{k)  Potter  o.   Xeeble,    Williatna  c.  (r)  Trew  c.  P^iree,  Hand.  Ad.  Ca. 

Marten,  File    117,   Nos.    141,    144.  264. 

Both     affirmed,     bdle.    27,    eupra,  /,)  The  note  of  the  decree  ia  as 

Nob.  11,  14.  follows:  **  Ex  quo  quod  sibi  constat, 

(/)  Supra,  p.  126.  aicto  nayi  collisionem  ex  Peiroe  et 

(»i)  JBrotcn  o.  Grareiwr,  File  118,  nautarum    suorum  culpa  et  negli- 

No.  4  3.     Affirmed,  bdle.  27,  fupra,  ^entift     quadamtenus    pervenisae." 

No-  27.                                   Peiroe  was  master  of  the  ship  sued. 

(h)  Jermiii  c.  Skadfurth,  File  119,  ,,   ^     ,           ^.        .,    ^      . 

No.  116.  (0  Fftntley  c.  Kittg,  Ad.  Ct.  Ass. 

(o)  Xewman    c.    Laey,    File    119,  Book,  4th  Feb.  1695. 

No.  151.  (u)  Beekhtnn    o.     Chapman^     ibid. 

{p)  Rttssell    c.    load,    File     124,  20ihJa.n.  1695;  Franekegc.IHngBhch, 

No.  41.  Act  Book,  No.  187,  fo.  155a,  ia  a 

(7)  Miscell.  Books,  1012,  ad.  med,  similar  case  of  this  period  (1693-97). 
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tiflsimi  aequenSy''  condemns  the  defendant  owners  in  half  the  loss 
of  the  plaintiffs.  Though  no  fault  is  found  against  the  plaintiffs, 
the  wording  of  the  decree  rather  implies  it.  In  1698  (a;)  a  case 
occurs  where  each  ship  suffered  injury,  and  each  claimed 
damages  against  the  other.  Sir  C.  Hedges  made  a  decree  that 
each  ship  should  pay  to  the  other  half  her  loss.  No  reason  is 
given  for  dividing  the  loss.  In  1702  (y)  Dr.  Bramston,  surrogate 
for  Sir  C.  Hedges,  makes  a  decree  against  the  ship  sued,  she 
heing  found  to  be  alone  in  fault.  The  reasons  given  are  similar 
to  those  in  Beckham  c.  Chapman^  supra.  In  1706  two  similar 
cases  occur  (z),  no  fault  being  found  in  either  case  against  the 
plaiutiff*s  ship.  In  the  same  year  ( 1 706)  (a)  there  is  a  case  where, 
fault  being  found  against  both  ships,  the  loss  is  divided  equally, 
for  the  reason  given  in  Beckham  c.  Chapman^  namely,  the  diffi- 
culty of  proving  the  loss  properly  attributable  to  the  fault  of 
each.  The  decree  was  affirmed  by  the  Delegates.  In  1712  (6) 
the  Delegates  varied  a  decree  of  Sir  C.  Hedges,  by  which  he  had 
dismissed  the  defendants  without  costs,  by  declariDg  that  they 
should  pay  half  the  plaintiff's  loss.  No  reason  is  given.  In 
1726  (c)  Sir  Henry  Penrice  found  that  the  defendant  had  failed 
to  prove  his  case  (de/ecisie  in  probationtbus),  and  dismissed  the 
defendant  without  costs.  The  question  of  applying  the  ruaticum 
judicium^  seems  to  have  been  raised ;  for  in  the  registrar's  minute 
book  is  a  note  (afterwards  struck  out)  that  a  day  was  assigned 
for  discussing  the  question  ''  whether  the  rusticum  judicium  can 
be  admitted  in  this  case  ?  "  In  1746  {d).  the  same  judge  divided 
the  loss  where  the  cause  of  the  collision,  ^'from  the  great  con* 
trariety  of  the  evidence,"  was  uncertain. 

Noble  c.  Wilson  is  the  last  appearance  of  the  rusticum  judicium  History  of 
until  1789,  the  year  in  which  the  well-known  case  of  The  Peters-  %^^^^  ^^ 
Jield  and  The  Judith  Randolph  {e)  occurred.    It  is  singular  that  in 
that  year  three  cases  were  decided  in  which  the  rule  of  division 
of  loss  was  applied;   in  two  of  them  by  the  High  Court  of 
Admiralty,  in  the  other  by  the  Delegates. 


(x)  Retmen   c.    Bumble,    Ad.    Ct.  20th  June,   1706.      See  Delegatee' 

Aas.   Book,   9th  May,    1698 ;    26th  Aas.  Book. 

Hay,  1698.  {b)  Gull  c.    Cartwell,  Ass.   Book, 

(y)  Mason  o.  Johmon,  Ad.  Gt.  Ass.  26th  May,    1709  ;    Delegates'   Ass. 

Book,  11th  March,  1702  ;  Act  Book,  Book,  19th  Dec.  1712. 

No.  189,  fo.  407.  (e)  lUed  c.    Wellford,  Ass.  Book, 

{z)  Marsingill  c.  Taylor,  Ass.  Book,  26th  Jan.  1726. 

vol.  368;  ActBook,fo.  523;  A'lVA^j^'r  [d)  Xoble    c.    Wihon,   Ass.   Book, 

0.  Cocklin,  Act  Book,  191,  fo.  4.  28th  Nov.  1746. 

(a)    Noden     c.     Ashton,     Libels,  {e)  In  the  Ass.  Book,  nom.  Wild* 

File    128,    No.    350  ;    Ass.    Book,  man  c.  Blakea, 
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I%e  P^tertfield 
and  The 
Judith  Ran" 
dolph  (17b9). 


TheFrientU 
OoodwiU  and 
The  Peggy 
(1789). 


On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge  of  the 
•Admiralty  Court,  in  The  Peters/ield  and  The  Judiih  Eandolph^ 
pronounced  ''that  both  ships  were  in  fault;  that  The  Judiih 
Randolph  was  most  in  fault ;  and  decreed  that  the  whole  of  the 
damage  sustained  by  the  owners  of  the  ship  Petersfield  and  her 
cargo,  which  was  sunk  and  lost,  as  well  as  the  230/.  damages  (/) 
and  expenses  given  against  the  ship  Petersfield^  and  the  costs  of 
suit  here  on  both  sides,  be  borne  equally  by  the  parties  in  this 
suit."  This  appears  to  have  been  the  first  case  in  which  the 
rusticum  judicium  was  applied  solely  upon  the  ground  that  both 
ships  were  in  fault,  with  an  express  finding  that  the  fault  of  one 
ship  was  greater  than  the  fault  of  the  other. 

The  next  case  in  order  of  date  is  The  Friends  Goodwill  and 
The  Peggy  (g).  This  was  a  decision  of  the  Delegates  varying  a 
decree  of  Sir  J.  Marriott  (9th  December,  1785),  by  which  he  had 
pronounced  that  The  Peggy,  the  defendant  ship,  was  alone  in 
fault,  and  had  condemned  her  owners  in  full  damages  and  costs. 
The  case  was  appealed,  and  on  the  7th  of  July,  1789,  the 
Delegates  (A)  "pronounced  for  the  appeal  ....  reversed  the 
decree  of  the  said  judge  ....  and  did  pronounce  that  the 
master  and  crew  of  each  of  the  said  ships  Friends  Goodwill  and 
Peggy  contained  in  the  proceedings  of  this  cause  were  equally 
blameable  in  their  conduct  as  to  the  said  two  ships  running  foul 
of  each  other,  and  by  which  means  the  said  ship  Friends  Goodwill 
and  cargo  were  totally  lost ;  that  the  loss  or  damage  occasioned  by 
the  aforesaid  accident,  and  all  costs,  charges,  and  expenses  incurred 
or  to  be  incurred  on  account  thereof,  ought  to  be  borne,  paid,  and 
sustained  by  the  said  John  Stoker  and  Eobert  Button,  the  owners 
of  the  said  ships  in  equal  moiety  s,  and  share  and  share  alike,  &c."(t). 
It  is  evident  from  the  various  orders  made  in  this  case  that  the 
Delegates  had  very  great  difficulty  in  arriving  at  a  decision.  The 
two  Trinity  masters  by  whom  they  were  assisted  differed  in 
opinion  as  to  the  merits,  and  by  consent  of  the  parties  a  third 
was  called  in. 


(/)  From  a  note  of  Dr.  KichoU, 
who  was  counsel  for  The  Judith 
Randolph,  it  appears  that  after  the 
institation  of  the  Admiralty  sait  an 
action  had  heen  brought  at  common 
law  hj  The  Judith  Randolph  owners 
airainst  The  PeternJieJd  owners,  and 
that  a  verdict  for  65/.  damag'es  and 
16-)/.  costs  had  been  recovered.  This 
is  the  sum  of  2 HO/,  hero  mentioned  : 
see  Miscell.  Bundles,  Ser.  III., 
No.  18.  The  papers  in  the  cai^e  are 
Instance   Papers,  bdle.   76,    where 


there  is  a  copy  of  the  reoord  in  the 
King's  Bench.  The  record  is 
King's  Bench,  East,  27  Geo.  8, 
rot.  1416. 

ig)  Nom,  Hut  ton  c.  Stoker. 

(A)  Gould,  J.,  Ashurst,  J.,  Ho- 
tham,  B.,  and  Dr.  Fisher  were  the 
judges. 

(t)  The  parties  had  agreed  that 
the  Court  should  take  the  report 
of  three  Trinity  masters  upon  the 
merits  of  the  case. 
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The  third  case  of  the  year  1789  was  The  Resolution  and  The  The  Rewrution 
Lang  ton  (A).  This  is  in  one  respect  the  most  remarkable  of  the  J^  (i789)!"*^" 
three  cases,  for  in  it  Sir  James  Marriott  decided,  in  terms 
apparently  chosen  in  order  to  raise  the  question  whether  the 
rusticum  judicium  may  be  applied  where  the  collision  occurs 
without  fault  in  either  ship,  that  it  did  apply  to  such  a  case ;  and 
from  his  decision  there  was  no  appeal.  The  registrar's  note  of 
the  interlocutory  decree  is  as  follows : — "  Sir  J.  Marriott,  judge, 
pronounced  that  the  loss  of  the  ship  and  cargo  of  The  Resolution 
was  not  occasioned  by  the  default  of  the  masters  and  crews  of 
either  of  the  ships  in  question,  but  was  an  inevitable  accident, 
owing  to  the  showring  weather,  the  darkness  of  the  night,  the 
small  distance  of  the  two  ships,  and  shortness  of  time  in  dis- 
covering each  other,  being  close  ;  and  the  judge  decreed  that  the 
damages  on  the  loss  of  the  ship  Resolution  and  her  cargo,  as  well 
as  the  damage  done  to  the  ship  Langton,  together  with  the  costs  * 
of  suit  on  both  sides,  be  equally  borne  by  both  parties ;  and 
assigned  each  party  to  bring  in  a  schedule  of  their  damages ; 
which  being  brought  in  the  judge  referred  the  same  to  the 
registrar,  taking  to  his  assistance  two  merchants  "  (/). 

It  should  be  added  that  in  the  year  (1788)  previous  to  that  The  Three 
in  which  the  three  last-mentioned  cases  were  decided,  occurred  jJ^j^^J^f^ 
the  case  of   The  Three  Relations  and  The  Britannia  (m).     There  (1788). 
Sir  James  Marriott  pronounced  that  ''  under  the  circumstances 
of  the  case,  each  party  should  stand  by  his  own  damage  and 
expenses."    What  the  circumstances  of  that  case  were  does  not 
appear  from  the  registrar's  minute  book,  from  which  the  decree 
is  here  cited.     The  decree  is  unusual  in  form ;   the  common 
form,  where  (£is  here)  fault  is  alleged  and  not  proved,  being  to 
the  effect  that  the  plaintiff's  libel  not  having  been  proved,  the 
adverse  party  be  dismissed  from  further  observance  of  justice  in 
the  cause. 

It  is  singular  that  during  the  long  period  (n)  during  which 
Lord  Stowell  presided  over  the  Admiralty  Court  no  case  occurred 
in  which  he  had  occasion  to  apply  the  rule  of  division  of  loss. 
Two  cases  should,  however,  be  here  mentioned,  both  of  great 
importance  in  the  history  of  the  subject.  In  The  Woodrop 
Sims  (o),  decided  by  Lord  Stowell  (then  Sir  William  Scott)  in 

{k)  Xom,  KeUon  c.  Fawcett  in  the  los^  was  divided  between  both  parties 

Ajbs.  Book.  in  equal  proportions." 

(/)  Thitf  decision  is  in  accordance  (m)  Faye  o.  Graham^  26th  March, 

with  the  statement  of  the  law  in  178H. 

Brown's    Admiralty    Law,    vol.   2,  (w)  Thirty  years,  1798—1828. 

p.  206 :    '*  In  case  of  accident  the  \o)  This  case  should  be  cited  as 


Neve, 
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1815,  and  in  The  Lord  Melville^  decided  in  1816,  occur  the  dicta 
of  that  learned  judge  with  reference  to  the  incidence  of  loss  in 
case  of  collision,  referred  to  on  a  former  page(/>),  in  which  he 
divides  collisions  into  four  classes:  (1)  where  the  collision  is 
caused  by  the  fault  of  the  defendant  ship ;  (2)  by  the  fault  of 
the  plaintiff  ship ;  (3)  by  the  fault  of  both  ships ;  (4)  without 
fault  in  either  ship.  The  rule  of  division  of  loss  is  declared  to 
be  applicable  only  in  the  third  case,  namely,  where  the  collision 
is  caused  by  the  fault  of  both  ships.  Notwithstanding  the  con« 
flicting  decisions  above  cited,  and  the  various  reasons  given  for 
them,  there  can  be  no  doubt  that  at  the  present  day  the  law  is 
as  stated  by  Lord  Stowell.  Whatever  may  have  been  the  original 
reason  for  the  rtuticum  judicium,  the  only  reason  applicable  to  it 
in  its  modem  form  is  common  fault.  It  remains  only  to  mention 
two  or  three  more  cases  to  complete  the  history  of  the  rule. 
ffaff  y.  Ze  In  1824  Hay  v.  Le  Neve  was  decided  by  the  House  of  Lords. 

That  was  an  appeal  from  a  decision  of  a  Scotch  Court,  which 
had  apportioned  in  unequal  shares  (9)  the  loss  suffered  by  a 
vessel,  The  Wells,  which  had  been  sunk  at  her  anchor  by  The 
Sprightly,  The  House  of  Lords  varied  the  decision  of  the 
Scotch  Court,  and,  relying  upon  the  dicta  of  Lord  Stowell  above 
mentioned,  divided  the  loss  in  equal  shares,  and  condemned  the 
owners  of  The  Sprightly  in  half  the  loss  on  The  Wells,  In  that 
case  both  ships  were  clearly  in  fault:  The  Wells  for  having 
brought  up  in  an  improper  place  and  for  not  showing  a  light, 
The  Sprightly  for  negligent  navigation  and  want  of  look-out 
The  question  in  dispute  was,  whether  the  division  of  loss  should 
be  in  equal  shares  or  be  apportioned  acc-ording  to  the  degree  of 
fault  in  either  vessel.  The  decision  was  in  accordance  with 
Lord  StowelFs  dicta,  and,  it  may  be  added,  with  an  unbroken 
line  of  authorities  for  a  period  of  at  least  146  years,  in  favour  of 
an  equal  division.  But  there  was  no  decision  that  the  rule  of 
division  of  loss  was  confined,  as  stated  by  Lord  Stowell,  to  the 
case  of  '^  both  ships  in  fault."  Nevertheless,  since  the  decision 
in  The  Resolution  and  The  Langton  the  rule  has  never  been 
applied,  except  in  the  case  of  ''both  ships  in  fault";  and  the 
dicta  of  Lord  Stowell,  having  acquired  additional  weight  by  the 
citation  in  the  House  of  Lords  in  Hay  v.  Le  Neve,  have  been 

The  Woodrop,  the  name  of  the  ship.  retained. 

Sims,  her  master,  according  to  the  ,    ^.   q,,^„  „   , ,  /» 

practice  of  the  day,  was  probably  (^)  ^'*^''*  ^'  ^^^' 

sued   personally.      It  is,   however,  {q)  The  Sprightly  was  condemned 

BO  commonly  known,  as  The  Woodrop  in  two-thirds  of  the  loos  suffered  by 

8in\$,    that    the    name    has    been  The  Welh. 
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taken,  apparently  without  discussion,  to  settle  the  law.  Thus, 
in  The  Catherine  of  Dover  (r)  (1828),  Sir  Christopher  Bobinson, 
in  addressing  the  Trinity  masters,  stated  the  law  as  follows : — 
"  The  result  of  the  evidence  will  be  one  of  three  alternatives : 
either  a  conviction  in  your  mind  that  the  loss  was  occasioned  by 
accident,  in  which  case  it  must  be  sustained  by  the  party  on 
whom  it  has  fallen;  or  a  state  of  reasonable  doubt  as  to  the 
preponderance  of  evidence,  which  will  have  nearly  the  same 
effect;  or  thirdly,  a  conviction  that  the  party  charged  with 
being  the  cause  of  the  accident  is  justly  chargeable  with  the  loss 
of  this  vessel  according  to  the  rules  of  navigation  which  ought 
to  have  guided  them." 

It  remains  only  to  mention  the  case  of  The  Monarch  and  The  The  Monarch 
SuccesSf  decided  by  Sir  Christopher  Eobinson  on  the  23rd  of  (^®^°)- 
Jime,'1838,  as  being  the  next  in  which  the  rusticum  judicium 
was  applied.  There  the  judge  pronounced  '*the  collision  in 
question  in  this  cause  to  have  been  caused  by  the  fault  of  the 
masters  and  crews  of  the  said  ship  or  vessel  Monarch  and  the 
late  smack  Success,  and  for  a  moiety  only  of  the  damages  pro- 
ceeded for,  and  condemned  [the  owners  of  The  Monarch^  and 
the  bail  given  on  their  behalf  to  answer  the  action  in  a  moiety 
of  such  damage  and  of  the  costs  incurred  on  behalf  of  [the 
owner  of  The  Success']  in  this  cause "  («).  This  decree  was 
subsequently,  on  the  31st  of  January,  1839,  rescinded  by 
Dr.  Lushington  as  regards  costs;  and  by  a  new  decree  he 
pronounced  the  parties  '*to  be  liable  to  the  costs  incurred  on 
their  own  behalf  only  "  (0« 

This  completes  the  history  of  the  application  of  the  rule,  so  History  of 
far  as  the  present  writer  has  been  able  to  trace  it  by  an  exami-  i^o^®  ^^ 
nation  of  the  Admiralty  records.  Since  the  year  1838,  the  date 
of  the  decision  in  The  Monarch,  the  number  of  collision  cases 
has  been  very  large,  and  the  rusticum  Judicium  has  been  fre- 
quently applied ;  but  always,  it  may  be  safely  assumed,  in  cases 
of  "  both  ships  in  fault."  In  The  Oratava  and  The  Janet ^ 
nth  May,  1839,  and  The  London  Merchant,  20th  May,  1840,  it 
was  so  applied  ;  and  beyond  this  the  examination  of  the  records 
has  not  been  carried.     It  maybe  assumed  that  if ,  since  1840, 

(r)   2    Hag.   145.      C£,   also   The      made  by  the  Privy  Council:    The 
Maid  of  Auckland  (1848),  6  Not.  of      Marpeaia  (1872),  L.  R.  4  P.  0.  212. 
Cas.   240,   where  there  were   cross  /  \  rpu--    :     xv  n  j    /r»r 

ini«»d  both  for  want  of  p^f :  m      ^?"«"*'  ""^  "'*^  *°  "^ » '«'*«  *° 

iMonia,   2  Moo.  P.  0.  ^.  S.  161       ^*«  *"'  ^  Hag.  321. 

(1863),  whore  a  rimilar  order  was  (Q  Th»M»nareh,  1  W.  Rob.  21. 
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the  rule  had  been  applied  in  any  case  of  ''  neither  ship  in  fault," 
or  *•  insufficient  proof,"  such  a  case  would  have  been  reported; 
and  no  such  case  appears  in  the  books.  It  may  therefore  be 
taken  to  be  a  fact  that  for  fully  a  century  (since  1789)  the  rule 
has  only  been  applied  in  cases  of  ^^  both  ships  in  fault  "  ;  nevbr 
in  the  case  of  *^  neither  in  fault,"  or  in  the  case  of  '^  insufficient 
proof."  Nay,  further,  in  such  cases  the  plaintiff's  action  has 
invariably  been  dismissed,  and  generally  with  costs.  Several 
instances  of  this  will  be  found  referred  to  in  a  former  page  (ti). 
Yet  neither  has  the  decision  of  Sir  James  Marriott  in  The  Reso- 
lution  and  The  Langton^  nor  have  any  of  the  previous  decisions 
between  the  years  1677  and  1789,  in  which  the  rusticum  judicium 
was  applied  in  cases  of  doubt  and  mere  accident,  been  reversed, 
overruled,  or,  so  far  as  the  writer  is  aware,  even  referred  to  {x) 
or  discussed.  Not  haviug  been  reported,  they  appear  to  have 
altogether  escaped  observation;  so  much  so  that  in  Hay  v. 
Le  Neve  (1824)  Lord  Giffard  states  that  the  advocates  (of  whom 
Dr.  Lushington  was  one)  who  appeared  in  that  case,  in  answer 
to  a  question  from  the  House,  acknowledged  that  they  were  not 
aware  of  any  case  in  which  the  rueticum  judicium  had  ever  been 
applied  in  England.  A  note  of  The  Petersfield  was  supplied  to  the 
House  by  Lord  Stowell,  who  was  a  member  of  the  House,  but 
does  not  appear  to  have  heard  the  appeal.  It  is  singular  that 
that  learned  judge  was  not  (it  seems  he  was  not)  aware  of  the 
decisions  in  The  Resolution  and  in  The  Friefids  Goodwill^  both  of 
which  occurred  in  1789,  the  year  of  the  decision  in  The  Peters- 
field,  and  of  which  one  was  in  direct  conflict  with  his  dicta  in 
The  Woodrop  Sims  and  The  Lord  Melville. 

The  view  of  the  Legislature,  as  shown  by  sect.  25,  sub-sect.  9, 
of  the  Judicature  Act,  clearly  was  that  the  rule  applies  only 
where  both  ships  are  in  fault.  It  cannot  be  supposed  that  an 
Act  passed  manifestly  with  a  view  to  make  the  law  uniform  in 
all  the  Courts  would  have  left  the  rule  of  division  of  loss 
applicable  in  Admiralty  in  case  of  doubt  and  mere  accident, 
whilst,  for  the  sake  of  xmiformity,  it  extended  the  rule  where 
both  ships  are  in  fault  to  the  Common  Law  Divisions  of  the 
High  Court. 

(w)    See   the   cases   cited   above,  212. 
p.  143,  note  (»).    To  these  may  be  '    _. 

added    the   foUowinjr   decisions   of  W  ^^  ^^y  v.  Ze  Nere,  a  case  in 

Lord  Stowell:  T/ie  Flora.  2^ih  June,  *!»«  reign  ot  Queen  Anne  was  re- 

1815;    Tf.e  Robert,  9th  June,  1818;  ferred  to   (mnbh,  one  of  the  cases 

The   VrotP  Janetze,  2nd  Feb.   1820;  decided    between     1707    and     1718 

ne  Betsy  Catnet  (1827),  2  Hag.  28 ;  cited  above),  but  not  with  reference 

The  Marpetia  (1872),  It,  R.  4  P.  D.  to  the  point  here  under  discnasion. 


(    145    ) 


CHAPTER  VII. 


LIMITATION   OF   LIABILITY. 


In  this  country  the  limitation  of  shipowners'  liability  depends 
entirely  upon  statute.  It  is  said  by  writers  of  authority  that 
by  the  maritime  law  the  shipowner's  liability  for  collision  is 
limited  to  the  value  of  ship  and  freight  {a) ;  and  this,  it  is 
believed,  is  the  law  in  most  or  all  foreign  countries  at  the 
present  day.  Whether  such  a  rule  of  the  maritime  law  {b) 
ever  existed,  it  is  immaterial  here  to  inquire.  No  such  rule 
has  ever  been  recognized  by  the  Courts  of  this  country,  either 
at  common  law  or  in  Admiralty  (c).      By  the  municipal  laws 


limitation 
of  liability  is 
statutory. 


Maritime 
and  foreign 
law  upon  the 
subject. 


(a)  3  Kent's  Comm.  §  218 ;  4 
Fhillimore*8  IntematioDal  Law,  2nd 
ed.  628 ;  Yalin  sur  rOrdonnanoe  de 
la  Marine,  1.  2,  tit.  8,  Art.  2  ;  Cours 
de  Droit  Comm.  Mar.  Boulay-Paty, 
ToL  i.  268-298;  Pardessus  Droit 
Commercial,  Part  4,  tit.  2,  ob.  3, 
8.  2 ;  Emerigon  Gont.  ^  la  Grosse, 
cb.  4,  s.  11 ;  and  aeeper  Bradley,  J., 
in  TAg  Jos,  W.  Dyer  v.  The  National 
Steanuhip  Co.,  14  Blatcbf.  483,  487  ; 
and  per  Ware,  J.,  in  The  Rebecca. 
Ware's  Rep.  188,  195,  198;  The 
Fhehe,  Ware,  263.  The  Consolato 
del  Mai^,  cc.  141,  182,  provides  tbat 
in  certain  cases  the  ship  herself,  and 
the  managing  owner,  shall  be  liable 
to  the  merommt  for  the  loss  of  his 
goods,  bnt  the  other  owners  only  to 
ijie  extent  of  their  shares.  But  it 
seems  that  for  damage  caused  by 
their  own  fault,  as  where  the  ship^s 
equipment  is  deficient,  the  part 
owners  were  liable  to  the  full  extent. 
See  ibid.  194. 

IJp<ni  contracts  with  reference  to 
the  ship  entered  into  by  his  agpent, 
it  seems  that  the  shipowner  was 
liable  only  to  the  ship's  value.  See 
ibid.  oc.  209,  244. 

(b)  As  to  whether  a  general  mari- 
time law  binding  upon  the  Courts  of 
this  country  erer  in  fact  existed,  see 


per  Willes,  J.,  Lloyd  v.  Guibert,  L.  R. 
1  Q.  B.  115,  124;  per  Brett,  L.  J., 
The  Gaetano,  7  P.  D.  143  ;  The  Leon, 
6  P.  D.  148  ;  The  Patria,  L.  R.  3  A. 
&  E.  436,  461,  462. 

(e)  See  The  Dundee,  1  Hag.  Ad. 
109,  120;  The  Carl  Johann,  referred 
to  3  Hag.  Ad.  186 ;  The  Aline,  1  W. 
Rob.  Ill;  The  Volant,  ibid.  383; 
The  Mellona,  3  W.  Rob.  16,  20  ;  The 
fFild  Ranger,  Lush.  653,  664 ;  WiU 
Bon  V.  Dickson,  2  B.  &  Aid.  2  ;  Gale  v. 
Laurie,  5  B.  &  C.  156,  164  ;  CopeY. 
Doherty,  4  K.  &  J.  367,  378  ;  Stoom- 
vaart  Maatschappy  Nederlande  v.  P«n- 
ineular  and  Oriental  Steam  Navigation 
Co.,  7  App.  Gas.  796,  814.  The  dictum 
of  Parke,  B.,  in  Brown  t.  IFilkineon, 
15  M.  &  W.  398,  appears  to  be  in- 
correct. In  Vognel  c.  Tomlin^on, 
decided  by  the  Delegates  in  1738 
(the  collision  occurred  in  1733),  the 
sentence  was  for  full  damages,  a 
sum  which  must  have  largely  ex- 
ceeded the  value  of  the  wrong- doing 
ship  and  her  freight.  The  loss  on 
the  plaintiff's  ship.  The  Eleanor,  is 
stated  in  the  pleadings  to  have  been 
2,000^,  and  the  value  of  the  defen- 
dant's ship,  The  JFilhelmina,  and  her 
freight  680/.  (600;..|.80/.).  The  case 
is  interesting  also  upon  another  point. 
It  shows  that  oarg^  on  boara  th^ 
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It  originated 
perhaps  in 
comnumdf. 


of  Holland,  Franoe,  and  other  continental  nations,  the 
liability  of  shipowners,  not  only  for  the  torts  but  also  for  the 
contracts  of  the  master  of  their  ship,  has  for  more  than  two 
centuries  been  limited  to  the  value  of  the  ship  and  freight  {(f). 
It  is  perhaps  due  to  this  fact  that  limited  liability  has  been 
said  to  be  a  principle  of  the  general  maritime  law.  But  its 
origin  cannot  be  traced  either  to  the  Eoman  law  or  to  any  of 
the  mediaeval  codes  of  maritime  law.  In  both  these  systems 
it  is  either  implied  or  expressly  stated  that  the  wrong-doer  in 
a  collision  shall  make  full  compensation  (e). 

The  contract  of  comtnande^  or  joint  adventure  of  shipowners 
and  merchants,  correspondiog  in  some  respects  to  the  %ociiU 
en  commandite f  or  partnership  with  limited  liability,  of  modem 
times,  is  perhaps  the  origin  of  the  widespread  doctrine  of 
limited  liability  of  shipowners.  This  kind  of  association 
extensively  prevailed  in  the  Mediterranean  in  the  Middle 
Ages,  and  is  frequently  mentioned  in  the  Consolato  del  Mare. 
As  regards  third  parties,  it  seems  that  the  liability  of  the 
shipowner  upon  contracts  entered  into  by  his  agent,  or  com- 


-wroDg-doing  ship,  as  weU  as  the 
ship  henelf ,  was  formerlj  liable  for 
the  loss.  The  JFilhelmina  had  a 
oargo  on  board  worth  from  16,000/. 
to  20,000/.,  and  this  was  arrested 
and  not  released  nntil  its  owners 
had  gi?en  bail  in  4,000/.,  notwith- 
standing their  contention  that  cargo- 
owners  were  not  liable  for  the 
damage.  See  Marsden  Ad.  Gas. 
314  ;  Ad.  Gt.  Records,  Misoell. 
Bundles,  Ser.  lY.  bdle.  20;  ibid. 
Delegates'  Ptocesses,  vol.  489, 
No.  1048. 

{d)  Emerigon,  Gontr.  h  la  Grosse, 
oh.  4,  s.  11 ;  Boul^y-Paty  Gours  de 
Droit  Gommeroial  Maritime,  vol.  i., 

2).  263—298.    See  also  The  Mary 
»»,  L.  B.  1  A.  &E.  8,  11. 

{e)  As  to  liability  for  collision  bj 
the  Roman  Law,  see  Dig.  lib.  4, 
tit.  9  ;  Dig.  Ub.  44,  tit.  7,  fr.  6 ; 
Dig.  Ub.  45,  tit.  6,  fr.  1.  As  to  the 
medisBTal  codes,  the  Laws  of  Oleron, 
Art.  15  assumes  that  the  wrong- 
doer shaU  pay  full  damages — tous  tea 
dommagee  —  tot  tee  danmatgea.  See 
Black  Book,  Rolls  Ser.  i.  108 ;  ibid, 
vol.  ii.,  pp.  229,  449.  So  the  Gon- 
solato  del  Marc,  cap.    155  :    ''En 


dan  li  fa,  deulo  li  tot  esmenar  e 
restituar,"  but  if  the  collision  is 
accidental,  ''no  li  da  tengnt  de 
esmenar  tot  lo  dan  .  .  .  per  ceo  car 
no  ee  sa  culpa "  ;  and  see  ibid. 
cap.  158,  to  the  like  effect.  So  the 
Wisby  Sea  Laws,  Art.  29 :  De 
sohipper  is  sdhuldich  myt  synen 
schjpluden  to  delende  den  schaden 
mank  sik ;  and  the  Hamburgh  Gode, 
Art.  23,  he  adhal  erne  gam  den  achaden 
beteren ;  Black  Book,  ir.  373 ;  and 
the  Gk>tland  Gode,  Art.  65,  ao  ached 
hre  erne  den  achaden  al  hel  gelden. 
And  by  the  Flanders  Sea  Laws, 
Art.  15,  the  master  who  lays  out  his 
anchor  so  as  to  damage  another  ship, 
ai  aiin  datwel  aculdieh  te  beteren  ;  and 
Art.  31  of  the  Gbthind  Gode  to  the 
same  effect;  Black  Book,  iv.  88. 
So  the  rule  as  to  dividing  the  Iofs 
assumes  that,  but  for  it,  the  ship 
run  down  would  recover  a/Zf  du 
aehade  (Flanders  Gode),  aUe  den 
achaden  (Gotland  Gode,  Art.  30, 
Black  Book,  iv.  88).  In  the  In- 
structions to  the  Admiral  in  the 
Black  Book  of  the  Admiralty,  dating 
circ.  1337—1351  (Black  Book,  i.  37), 
the  wrong-doer  in  a  ooUiaion  is  to 
make  plaine  amende. 
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xnittee  in  suoh  an  assooiationy  with  reference  to  the  ship,  was 
limited  to  the  value  of  the  ship  (/). 

It  is  not  nntil  the  beginning  of  the  serenteenth  century  Protection  is 
that  we  find  protectionist  doctrines  put  forward  upon  grounds  it.  Sd  avowed 
of  public  policy  as  a  reason  for  limiting  shipowners'  liability,  ^y  OtoHub. 
Ghx>tius,  writing  in  the  year  1625,  says  that  the  principle  of 
limitation  of  owners'  liability  upon  the  contracts  of  the 
master  prevailed  in  his  day,  and  for  a  long  time  pre- 
viously had  prevailed  in  Holland  (g).  And  he  approves  the 
principle  as  being  consonant  with  natural  justice,  and 
necessary  for  the  encouragement  of  shipping  (A).  Liability 
for  collision  is  not  expressly  noticed,  but  the  principle, 
which  limited  liability  in  the  case  of  his  contracts,  probably 
applied  equally  to  protect  owners  from  unlimited  liability  for 
their  master's  torts.  The  rule  of  continental  law  which 
limits  the  shipowner's  liability  upon  his  master's  contracts 
has  never  been  adopted  in  England;  the  liability  of  a 
shipowner  upon  contracts  entered  into  by  the  master  as  his 
agent  having  always  been,  as  it  is  at  the  present  day, 
unlimited. 

More  than  one  writer  (t)  has  pointed  out  the  analogy  Analogy  of 
between  the  law,  which  limits  shipowners'  liability  to  the  ^^^^i^JJ^ 
value  of  ship,  and  the  noxal  action — noxce  deditio — of  the 
Boman  law.  The  law  of  deodand  has  also  been  thought  to 
be  founded  on  the  same  idea,  which  seems  to  personify 
the  inanimate  object  with  which  the  injury  is  done  and 
to  identify  it  with  the  actual  wrong-doer.  In  the  face  of 
the  express  provisions  of  the  Code  of  Oleron  and  other 
sources  of  English  maritime  law,  which  require  the  wrong- 
doer to  make  full  compensation  to  the  sufferer  in  a  collision, 
there  is  difficulty  in  accepting  this  view  as  to  the  origin  of 
limited  liability. 

The  rule  of  unlimited  liability,  which  seems  to  have  been  Connection 
adopted  from  the  civil  law   into  the  medieeval  codes,  was  Hxnitot^n  of 

(/)    Cf.     Consolato     del     Mare,      innavi  sunt.*' 

**f/)^I)e^jt^e  Bern  et  Pacis,  1.   2,  <*)  "Abjterrentor  enim  hominee 

ch.   11,  8.   18:    -Apnd  HoUandoi      ab  exercendisnayibus  8i  metuant  ne 

nbi  me;J[tura  pridem^maxime  Tigni?  SL^t^^,  ",?f  ^*S  ^^  ""  ""  "^ 

et  nunc  et  olim  constitutum  *eneantur     .  thtd. 

ne  exercitorid  etiam  nniversi  (exer-  {%)  See  Bynkenhoek,  Qniest.  Jnr. 

citores)  amplinB  teneantnr  qnam  ad  Pny.  1.  4,  c.  20 ;    Holmes  on  the 

teetimationem  navis,  et  eoram  qnsB  Common  Law,  p.  30. 

l2 
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liability  and 
diviBion  of 

lOBS. 


Connection 
between 
limited 
liability  and 
arrest  of  the 
ship. 


History  of 

legislation 
upon  the 
subject. 


7  Geo.  2, 
0.  16. 


in  the  case  of  inevitable  aooident  to  some  extent  modified 
by  the  role  of  division  of  loss.  And  in  some  of  the  later 
codes  there  are  traces  of  the  rule  of  division  of  loss  being 
extended  to  cases  of  collision  by  negligence  (k) ;  but  the 
limitation  of  liability  to  the  value  of  ship  and  freight  belongs 
to  a  later  date. 

In  the  case  of  damage  done  by  a  ship  belongmg  to 
foreigners  resident  abroad,  and  where  service  of  a  writ  of 
summons  cannot  be  effected,  the  damages  recoverable  are, 
in  practice,  limited  to  the  value  of  the  ship  and  freight, 
the  res  arrested  by  the  Admiralty  Court.  The  statutory 
limit  of  liability  is  doubtless  connected  with  this  fact;  but 
the  arrest  of  the  ship  was  adopted,  in  the  first  instance,  in 
order  to  compel  her  owners  to  appear,  and  not  because 
their  liability  was  limited  to  the  value  of  the  ship  (/). 

The  history  of  the  singular  legislation  in  this  country 
which  prevents  the  sufferer  in  a  collision  between  ships  from 
recovering  damages  beyond  a  sum  fixed  by  reference  to  the 
size  of  the  instrument  with  which  the  damage  is  done,  is  as 
follows:  Until  the  year  1734,  by  the  common  law  of 
England  and  by  the  maritime  law  as  administered  in  the 
Admiralty  Court  of  this  country,  the  liability  of  ship- 
owners for  damages  by  collision  was,  as  has  been  stated 
above  (w),  unlimited.  In  that  year  an  Act  (7  Q-eo.  2,  c.  15) 
was  passed  limiting  shipowners'  liability  for  loss  of  cargo 
by  theft  of  master  or  crew  to  the  value  of  the  ship  and 
freight  {n).  This  Act  was  passed  in  consequence  of  the 
decision  in  Boucher  v.  Lawson  (o),  by  which  the  shipowners 


(k)  See  Droit  Maritime  de  Im 
SaMe,  3  Pardees.  129,  173,  174  ; 
Bantxio  Sea  Laws,  Art.  61,  Black 
Book,  iy.  349. 

(/)  Though,  as  pointed  out  by 
Sir  J.  JerTis,  in  Ths  Bold  Buecleughy 
7  Moo.  P.  C.  267,  282,  arrest  of  the 
ship  in  Admiralty  is  not  exactly 
analogous  to  the  process  of  foreign 
attachment.  See  also  aupray  p.  70. 
The  dictum  of  Parke,  B.,  to  the  con- 
trary in  Brown  v.  JFxlkinnony  16  M. 
&  W.  391,  is  probably  incorrect. 
Dr.  Browne  (Civ.  Law,  ii.  897) 
thought  that  in  an  action  in  rem  for 
collision,  there  is  no  pretence  for 
making  the  owner  answerable,   or 


demanding  reparation  as  against 
him  beyond  the  yalue  of  the  ship ; 
though,  as  he  points  out,  Bynker- 
shoek  thought  that,  as  against  the 
master,  there  is  a  remedy  in 
tolidum. 

(m)  See  suprUf  p.  146,  n.  (a). 

(n)  Sutton  Y.  Mitchell,  I  T.  R.  18, 
is  a  decision  under  this  Act,  that  the 
owners  were  not  liable  beyond  the 
statutory  limit  for  a  robbery  of 
cargfo  in  which  one  of  the  crew  was 
concerned. 

(o)  Gas.  temp.  Hardw.  86.  See 
per  Buller,  J.,  Yates  y.  Sail,  1  T.  R. 
76,  78.  Boucher  y.  Laweon  is  clearly 
the  case  referred  to  in  the  petition  of 


HISTORY  IN  ENGLISH  LAW. 


149 


were  held  liable  for  loss  of  a  cargo  of  bullion  taken  on 
board  in  Portugal  and  afterwards  stolen  by  the  master. 
The  fact  that  Holland  and  other  maritime  nations  of  Europe 
had  previouslj  passed  similar  laws,  for  the  protection  and 
encouragement  of  their  shipping,  appears  to  have  influenced 
the  Ijegislature  in  passing  the  measure  (p),  Bj  26  Geo.  3,  ^^  <^eo.  3, 
c.  86,  the  relief  afforded  by  the  previous  Act  was  extended  to 
cases  of  theft  by  persons  other  than  the  crew,  and  to  cases  of 
loss  by  fire  (q).  Limitation  of  liability  in  case  of  collision 
was  first  created  by  63  Geo.  3,  c.  159.  This  Act,  after 
reciting  that  it  was  expedient  to  encourage  the  owning  of 
British  ships  (r),  fixed  the  limit  of  shipowners'  liability  for 
damage  to  other  ships  and  to  cargo  on  board  either  of  two 
ships  in  collision  at  the  value  of  the  ship  sued  and  the 
freight  she  was  earning  or  imder  contract  to  earn.  The 
Act  was  confined  to  sea-going  British  ships,  and  under  it 
questions  arose  as  to  the  amount  of  the  shipowners'  liability 
when  freight  had  been  paid  before  the  collision  («),  or  never 
earned  (^),  as  to  the  time  at  which  the  ship's  value  was  to  be 


53  Geo.  8, 
o.  159. 


shipownen  set  out  in  the  Journals  of 
the  House  of  Commons,  Sees.  1733, 
p.  277.  The  petitioners,  after  refer- 
ring^ to  the  decision,  complain  that 
they,  '*  when  they  became  owners 
of  ships,  did  cot  apprehend  them- 
selyes  exposed  to  snoh  hazard,  or 
liable  as  owners  to  any  greater  loss 
than  that  of  the  ships  and  freight ; 
and  of  the  insupportable  and  un- 
reasonable hardships  to  which  our 
laws  in  this  case  subject  them  ;  and 
to  which  no  owners  of  ships  are 
exposed  in  other  trading  nations'* ; 
and  they  represent  to  the  House 
''that,  unless  some  proTision  be 
made  for  their  relief,  trade  and 
naTigation  will  be  greatly  dis- 
couragred,  since  owners  of  ships  find 
themselves,  without  any  fault  on 
their  part,  exposed  to  ruin,  Ac,  &c., 
&c.' '  A  yery  similar  petition,  ask- 
ing for  an  alteration  in  the  law  by 
which  shipowners  were  made  liable 
for  damage  done  by  their  ships,  when 
they  (the  owners)  were  not  on  board, 
was  presented  to  Parliament  in  the 
fifteenth  or  early  sixteenth  century. 
It  was  not  successful.  **Le  Boy 
sadvisera"  was  the  answer.  See 
Ancient  Petitions,  6264. 
(p)  See  /Mr   Lord  Stowell,    7%# 


Dundee,  1  Hag.  Ad.  109,  121  ;  per 
Abbott,  J.,  Oaie  v.  Laurie,  5  B.  &  G. 
156,  163;  per  Lord  Blackburn,  7 
App.  Cas.  812  ;  and  see  supra,  p.  147. 
The  Commons  Journals  for  the  year 
1733  contain  several  petitions  from 
shipowners  for  relief  in  other  matters. 
Another  Act  of  the  same  year— 53 
Geo.  3,  c.  87 — ^was  passed  for  their 
reUef. 

{q)  Hunter  v.  MeGowan,  1  Blisrh. 
K.  S.  573,  was  a  decision  that  this 
Act  did  not  apply  to  inland  craft, 
such  as  a  Clyde  gabbert. 

(r)  There  does  not  appear  to  have 
been  any  considerable  discussion  in 
Parliament  upon  the  principle  of 
eiilier  this  or  the  subeeqnent  Acts 
limiting  shipowners*  liability.  See 
Commons  Journals,  vol.  68,  p.  670 ; 
133  Hansard's  Pari.  Deb.  pp.  574 
teq.  Upon  the  Act  of  1862  there 
was  some  discussion  of  details,  but 
little  was  said  as  to  the  principle  or 
policy  of  the  Act :  Hansard,  vol.  165, 
p.  1932 ;  vol.  166,  pp.  2217  teq, ; 
vol.  167,  pp.  735,  750;  vol.  168, 
pp.  1  eeq, 

($)  WiUm  ▼.  Diekton,  2  B.  ft 
Aid.  2. 

(t)  Cannmr  y.  Meahurn,  1  Bing. 
465. 
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taken  for  the  purpose  of  the  Act  (u)^  and  as  to  the  ship's 
appurtenances  which  were  to  be  included  in  the  valuation  {x). 
The  preamble  shows  that  limitation  of  liability  was  founded 
upon  considerations  of  policy  and  not  of  justice.  ''  The 
principle  of  limited  liability  is  that  full  indemnity,  the 
natural  right  of  justice,  shall  be  abridged  for  political 
reasons"  (y).  As  to  the  justice  of  the  Acts  limiting  lia- 
bility, opinions  have  differed  widely  (2) ;  and  it  is  possible 
that  the  construction  of  the  Acts  has  not  been  unaffected  by 
these  opinions  (a)  ;  but  there  is  no  reason  why  they  should 
be  construed  otherwise  than  aooording  to  the  fair  and  natural 
meaning  of  their  words  (b), 
17  &  18  Vict.  By  17  &  18  Vict.  0.  104,  ss.  504,  505,  the  same  limit  was 
605.  '  '  '  fixed  for  damages  recoverable  for  loss  of  life  or  personal 
injury,  with  a  provision  that  in  such  cases  the  value  of  the 
ship  should  be  taken  at  not  less  than  15/.  per  ton  {c) ;  and 
the  statutory  limitation  was  extended  to  foreign  as  well  as 
British  ships.  Tinder  all  these  Acts  the  value  of  the  ship 
and  freight  at  or  immediately  before  the  collision  had  to  be 
ascertained,  a  fruitful  source  of  litigation  and  expense. 

To  obviate  this  (d),  and  also  in  order  that  bad  and  inferior 
ships  should  not  have  an  advantage,  in  ease  of  collision,  over 
25  &  26  Vjct.  good  and  valuable  ships  (e),  25  &  26  Vict.  0.  63  was  passed. 
That  Act  (sect.  54)  struck  a  rough  average  value  for  all  ships 

(m)  Brown  v.  Wilkinsoti,  15  M.  &  Ch.  241,  262. 
W.  391.  {a)  See  per  Abbott,  0.  J.,  GaU  v. 

(x)  The  Dundee,  1  Hag.  Ad.  120;  Laurie,  6  B.  &   C.   166,    163:    per 

Gale  y.  Laurie,  6  B.  &  C.  166 ;    The  Brett,  L.  J.,  4  P.  D.  184  ;    6  P.  D. 

Triune,    3    Hag.    Ad.    114,    infra,  136;    per     Dr.     Luahington,     The 

p.  167,    were  decisions  under  this  Benares,  14  Jur.  681. 

^f  \   «       -r^        T     v  _.  r^,  (*)  See  per  Butt,  J.,  The  Wark- 

(y)  Per     Dr.     Luahington,     The      worth,  9  P.  D.  20. 
A^mlia,  1   Moo.  P.  C.  N.  S.  471,  ^^^  ^^-^^  ^^  ^^^^^  1  J.  &  H. 

mLk,  6  P^.^m  '  ik  \sJx^  I  M.  ^0.  489 ;  G^^er  rMan^ 

opinions  are  express^  in  The  Nor^  ^  B    &  S.  466 ;   Afr^an  St^J^p 

dumbria,  L.  R.*^3  A.  &  E.  6,   13;  ^t^l'J^^T^:A^xt^'  ^^'  ^ 

Chapman  Y^Bayal  Netherlands  Steaml  decisions  under  ^  Act 

ship  Co.,  4  P.   D.    167,    184 ;    The  W  See  jwr    Lord   Bladkbum,   7 

Andalusian,  3  P.  D.  182,   190;    and  -^.pp.  Cas.  811,  815. 

per    Dr.     Lushington,     aupra.      A  {e)  Hansard,   Pari.  Debates,  yoI. 

differentviewwas  takenbyButt,  J.,  165,  p.  1932,  Mr.  Milner  Gibson's 

in   The  Work  worth,  9  P.  D.  20,  J2li  speech    on    introducing    the    Bill: 

And  iBee  per  Mellish,  L.  J.,  in  London  Lindsay's     History     of     Merchant 

kS'  S,  W.  Rail.  Co.  T.  James,  L.  R.  -8  SluppiAg,  Vol.  8>  p..  408. 


o.  63,  s.  64. 
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at  15/.  or  8/.  per  ton,  the  valuation  to  be  at  the  higher  or 
lower  rate  according  as  the  collision  was  accompanied  by  loss 
of  life  or  personal  injury  or  not.  In  1894  it  was  repealed, 
but  in  substance  re-enacted,  by  57  &  58  Vict.  c.  60,  s.  603,  as 
follows : — 

(1.)  The  owners  of  a  ship,  British  or  foreign,  shall  not,  where  67  &  68  Vict, 
all  or  any  of  the  following  events  take  place  without  their  actual  ^*     >  "* 
fault  or  privity ;  (that  is  to  say), 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship  ; 

(b)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  the 
ship; 

(c)  Where  any  loss  of  Hfe  or  personal  injury  is  caused  to 

any  person  carried  in  any  other  vessel  by  reason  of  the 
improper  navigation  of  the  ship ; 

(d)  Where  any  loss  or  damage  is  caused  to  any  other  vessel 
or  other  things  whatsoever  on  board  any  other  vessel,  by 
reason  of  the  improper  navigation  of  the  ship ; 

be  liable  in  damages  beyond  the  following  amoimts ;  (that  is  to 

(i.)  In  respect  of  loss  of  life  or  personal  injury,  either  alone 
or  together  with  loss  of  or  damage  to  vessels,  goods, 
merchandise,  or  other  things,  an  aggregate  amount  not 
exceeding  fifteen  pounds  for  each  ton  of  their  ship's 
tonnage;  and 

(ii.)  In  respect  of  loss  of,  or  damage  to,  vessels,  goods,  mer- 
chandise, or  other  things,  whether  there  be  in  addition 
loss  of  life  or  personal  injury  or  not,  an  aggregate 
amount  not  exceeding  eight  pounds  for  each  ton  of  their 
ship's  tonnage. 
(2.)  For  the  purposes  of  this  section, — 

(a)  The  tonnage  of  a  steamship  shall  be  her  gross  tonnage 

without  deduction  of  engine  room ;  and  the  tonnage  of 
a  sailing  ship  shall  be  her  register  tonnage :  Provided 
that  there  shall  not  be  included  in  such  tonnage  any 
space  occupied  by  seamen  or  apprentices  and  appro- 
priated to  their  use,  which  is  certified  under  the 
regulations  scheduled  to  this  Act  with  regard  thereto ; 

(b)  Where  a  foreign  ship  has  been  or  can  be  measured 
according  to  British  law,  her  tonnage,  as  ascertained  by 
that  measurement,  shall,  for  the  purposes  of  this  section, 
be  deemed  to  be  her  tonnage ; 
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67  k  58  Yiot.  (c)  Where  a  foreign  ship  has  not  been  and  cannot  he 

0.  60,  8.  603.  measured  according  to  British  law,  the  surveyor-general 

of  ships  in  the  United  Kingdom,  or  the  chief  measuring 
officer  of  any  British  possession  abroad,  shall,  on  re- 
ceiving from  or  by  the  direction  of  the  Court  hearing 
the  case,  in  which  the  tonnage  of  the  ship  is  in  question, 
such  evidence  concerning  the  dimensions  of  the  ship  as 
it  may  be  practicable  to  furnish,  give  a  certificate  under 
his  hand  stating  what  would  in  his  opinion  have  been 
the  tonnage  of  the  ship,  if  she  had  been  duly  measured 
according  to  British  law ;  and  the  tonnage  so  stated  in 
that  certificate  shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  the  tonnage  of  the  ship. 
(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall 
be  liable  in  respect  of  every  such  loss  of  life,  personal  injury, 
loss  of  or  damage  to  vessels,  goods,  merchandise,  or  things  as 
aforesaid  arising  upon  distinct  occasions  to  the  same  extent  as  if 
no  other  loss,  injury,  or  damage  had  arisen. 

Damage  by         By  61  &  62  Viot.  0.  14  the  operation  of  this  enactment  is 
^^f^  extended  to  owners,  builders,  or  other  persons  interested  in  a 

ship  built  in  any  part  of  the  King's  dominions,  for  a  period 
of  three  months  from  the  launching  of  the  ship  to  her  regis- 
tration (/). 
Damage  to  or  By  63  &  64  Vict.  c.  32,  s.  1,  it  is  further  extended  "  to  all 
authOTitiefl.°"  <^*^*^  where  (without  their  actual  fault  and  privity)  any  loss 
or  damage  is  caused  to  property  or  rights  of  any  kind, 
whether  on  land  or  water,  or  whether  fixed  or  moveable,  by 
reason  of  improper  navigation  or  management  of  the  ship.'' 
And  by  sect.  2  of  the  same  Act  the  liability  of  dook,  canal, 
harbour,  and  conservancy  authorities  is  limited  in  a  novel 
manner  by  reference  to  the  tonnage  of  the  largest  ship  that 
has,  within  five  years  of  the  damage,  used  the  dock  or  waters 
over  which  the  authority  has  jurisdiction. 
Tonnage^  ^  The  enactments  relating  to  tonnage  measurement  are 
57  &  58  Vict.  0.  60,  ss.  77 — 87.  In  order  to  understand  the 
cases  decided  upon  the  corresponding  sections  of  former  Acts, 
it  will  be  convenient  to  summarize  these  sections.  Section  77 
gives  the  rule  for  measuring  a  ship's  '^  tonnage  "  for  the 


measurement. 


tf|fi 


/)  Passed,  probably,  in  consequence  of  the  decision  in  The  Andahuiam, 
Va,  p.  167. 
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purpose  of  ascertaining  her  "  register  tonnage."  Section  78 
provides  for  the  deduction,  in  the  case  of  steamships,  of  the 
space  occupied  by  the  machinery  from  her  "  gross  tonnage," 
in  order  to  ascertain  her  "register  tonnage."  Section  79 
provides  for  the  deduction,  in  all  ships,  of  (1)  spaces  used  for 
the  accommodation  of  master  or  crew;  (2)  spaces  used  for  the 
working  of  capstan,  helm,  or  anchor,  for  the  keeping  of 
charts,  signals,  and  other  instruments  of  navigation,  or 
boatswain's  stores  (hereafter  called  navigation  spaces) ; 
(3)  spaces  occupied  by  the  donkey  engine  and  boiler  in 
certain  oases ;  and,  in  case  of  a  sailing  ship,  spaces  used  for 
storing  of  sails.  None  of  these  spaces  can  be  deducted, 
imless  certain  provisions  as  to  certificates  have  been  complied 
with.  Section  80  makes  special  provision  for  screw  steam- 
ships measured  before  26th  August,  1889.  Section  81 
provides  for  ships  having  a  double  bottom ;  the  words  (taken 
from  62  &  53  Vict.  c.  43,  s.  5)  that  the  ship's  depth  "  shall 
be  taken  to  be  the  upper  side  of  the  inner  plating  of  the 
double  bottom,  and  that  upper  side  shall,  for  the  purposes  of 
measurement,  be  deemed  to  represent  the  floor  timber" 
mentioned  in  the  rules  for  measuring  which  are  scheduled  to 
the  Act,  have  been  the  subject  of  a  decision  (g).  Section  82 
provides  that  the  tonnage  measured  in  accordance  with  the 
Act  and  entered  on  the  register  shall  be  the  "  tonnage  "  of 
the  ship,  until  re-measurement.  Section  83  is  as  to  fees. 
Section  84  provides  that,  upon  an  Order  in  Council  being 
made  in  that  behalf,  the  ships  of  any  foreign  country  shall, 
for  the  purposes  of  the  Act,  be  taken  to  be  of  the  tonnage 
specified  in  their  certificates  of  registry ;  with  power  for  his 
Majesty  to  revoke  such  Orders  and  to  order  re-measurement 
of  foreign  ships  in  certain  cases.  Orders  in  Council  of  the 
following  dates  were  made  under  former  Acts  with  respect  to 
the  ships  of  the  countries  named ;  and  under  sect.  745  of  the 
Merchant  Shipping  Act,  1894,  these  Orders  are  stiU  in 
force : — 

America,  United  States,  30th  July,  1868,  3rd  October, 
1895  ;  Austria,  19th  August,  1871 ;  Belgium,  17th  October, 
1884;    Denmark,  29th  February,   1868,  30th    December, 

(^)  The  Zanzibar,  (1892)  P.  233. 
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The  Act 
applies  to 
all  H.  M.'b 
dominions. 


It  applies  to 
all  ships  in 
all  waters. 


Beoisions 
upon  the 
Acts. 


1878,  and  21st  November,  1896;  Pranoe,  5th  May,  1873; 
aennany,  23rd  July,  1889,  and  22nd  February,  1896; 
Greece,  14th  August,  1879 ;  Hayti,  3rd  May,  1882 ;  Italy, 
30th  September,  1873 ;  Japan,  27th  January,  1885  ;  Nether- 
lands, 3rd  May,  1888 ;  Norway,  17th  May,  1876,  and  2nd 
February,  1884;  Russia,  20th  November,  1880;  Spain, 
17th  March,  1875,  and  5th  August,  1875;  Sweden,  17th 
March,  1875,  3rd  May,  1882,  and  18th  August,  1882. 

Section  85  provides  that  dues  payable  on  a  ship's  tonnage 
shall  be  paid  in  respect  of  space  oooupied  by  deck  cargo ;  but 
it  does  not  appear  that  the  owner's  liability  for  collision  is 
increased  by  carrying  deck  cargo.  Sections  86,  87  are  mainly 
administrative. 

By  67  &  58  Vict.  c.  60,  s.  509,  the  provisions  as  to  limita- 
tion of  liability  are  applied  to  the  whole  of  his  Majesiy's 
dominions.  In  some  of  these,  however,  laws  have  been 
passed  which  are  not  wholly  in  accordance  with  the  Imperial 
Act  (A). 

The  Act  applies  in  all  cases  of  collision,  whether  the  ships 
are  both  British,  or  both  foreign,  or  one  British  and  one 
foreign  (i) ;  whether  the  action  is  in  Admiralty  or  at  law  (k). 

There  have  been  several  decisions  upon  the  Acts  limiting 
liability.  The  most  recent  cases,  relating  to  tonnage  measure- 
ment, may  be  taken  first : — 

The  ship's  register  is  not  conclusive  as  to  tonnage.  If  the 
tonnage  is  in  fact  different  from  that  shown  by  the  register, 
the  liability  is  measured  by  the  actual  and  not  by  the  tonnage 
on  the  register  (/). 

The  wording  of  the  Acts  (m),  which  have  been  superseded 
by  the  Merchant  Shipping  Act,  1894,  was  confused,  and  that 
of  the  present  Act  is  not  altogether  clear,  as  to  the  measure 
of    liability.       "Tonnage,"    "gross    tonnage,"    "register 


(A)  In  St.  Lucia  the  limit  is  15/. 
per  ton:  Civ.  Code,  2270.  As  to 
the  Canadian  Act,  43  Vict.  o.  29, 
see  Georgian  Bay  Transportation  Co, 
V.   Fisher,  Tapper's  Bep.  Ontario, 

(0  ThsAmalia,  1  Moo.  P.O.  N.  S. 
471;  Br.  k  Lush.  151;  including 
yachts  (unless  excluded  by  contract), 
The  Satanita,  (1897)  App.  Cas.  59. 

{k)  Chartered  MeremtiU  Bank  of 


India,  ^.  y.  NetherUmd  Steam  Navi' 
gatim  Co,,  10  Q.  B.  D.  521. 

(0  The  John  Melntyre,  6  P.  D. 
200.  And  see  The  IHone^  5  Asp. 
M.  C.  347 ;  The  Franeonia,  3  P.  D. 
164  ;  The  Beeepta,  14  P.  B.  131. 

(i»)  17  &  18  Vict.  o.  104,  88.  20— 
29;  80  &  31  Vict.  o.  124,  b.  9; 
34  &  85  Vict.  c.  110,  s.  12  ;  52  ft  58 
Vict.  c.  48. 
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tonnage,"  ^^  regifitered  tonnage,"  and  ^'  burden  "  are  not  used 
in  the  same  sense  throughout  the  Acts. 

The  principal  difficulty  has  been  as  to  the  spaces  allowed 
to  be  deducted.  Under  the  Acts  in  force  in  1878  it  was 
decided  (»)  that  crew  spaces  on  the  upper  deck  could  not  be 
deducted  under  17  &  18  Vict.  c.  104,  s.  21  (4) ;  and  further, 
that  the  requirements  of  30  &  31  Yict.  c.  124,  s.  9,  as  to 
certificates  must,  even  where  the  ship  is  foreign,  be  complied 
with,  before  any  deduction  can  be  made  in  respect  of  crew 
spaces  not  on  the  upper  deck.  By  the  next  case,  The 
Palermo  (o),  decided  under  the  same  Acts,  in  1884,  it  was 
held  that  the  provisions  as  to  certificates  need  not  be  complied 
with  in  the  case  of  crew  spaces  on  the  upper  deck,  which 
could  be  deducted  under  17  &  18  Vict.  c.  104,  s.  21,  sub-s.  4, 
notwithstanding  30  &  31  Vict.  c.  124,  s.  9.  The  Umbilo  (p) 
turned  on  17  &  18  Vict.  o.  104,  s.  54,  and  62  &  53  Vict, 
c.  43,  s.  3.  It  was  held  that  a  steamship  could  not  deduct 
the  '^navigation"  spaces  mentioned  in  the  later  Act.  In 
The  Petrel  (^),  it  was  held  that  notwithstanding  the  use  of  the 
words  "register  tonnage"  in  30  &  31  Vict.  c.  124,  s.  9, 
sub-s.  4,  and  notwithstanding  the  repeal  of  17  &  18  Vict. 
c.  104,  s.  21,  sub-8.  4,  by  52  &  63  Vict.  c.  43,  s.  1,  sub-s.  2,  cer- 
tificated crew  spaces  could  be  deducted.  Those  words,  it  was 
said,  referred  to  "  total  gross  tonnage  as  i*egistered,  and  not  to 
the  register  tonnage  mentioned  in  the  Act  of  1854."  Lastly, 
in  The  Pilgrim  (r),  it  was  held  that  in  a  sailing  ship,  not- 
withstanding the  decision  in  The  Umbilo^  "navigation" 
spaces  could  be  deducted. 

The  above  cases,  all  decided  upon  Acts  now  repealed,  are 
probably  all  superseded  by  the  present  Act,  except  The 
UmbilOy  which  seems  still  to  be  an  authority  for  holding  that, 
in  a  steamship,  "navigation"  spaces  cannot  be  deducted. 
The  language  of  the  Act  of  1894  being  far  from  clear,  it  has 
been  thought  better  to  mention  all  tiie  cases  used  in  con- 
struing the  repealed  Acts. 

The  Brunei  (8)y  whose  tonnage  liability  was  in  question, 

(w)  The  Franeonia,   3  P.  D.  164,  tp\  nsQO)  P.  120 

Where  BurreU  v.  Simpton,  4  Ct.  of  .  .  ,,^q«.  p  „      ' 

8660.   Cag.   4th    Ber.    177,  was   not  w)  (1893)  ^'  820. 

foUowed;  neCath(i^,9ABpM.C.  100.  W  (1895)  P.  IIT. 

(o)  10  P.  D.  21.  •(»)  (1900)  P.  24. 
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owner. 


Co-owners : 
one  actually 
in  fault. 


was  a  tug  whose  gross  tonnage  was  35*99  tons,  engine-room 
space  31  tons,  and  orew  spaces  (uncertified)  6  tons.  It  was 
held  that  she  was  under  15  tons  "  burden "  within  the 
meaning  of  57  &  58  Yict.  o.  60,  s.  3,  and  that  although 
unregistered,  her  owner's  liability  was  limited  to  35*99/.  X  8, 
i.e.,  2871.  18«.  4d. 

Beneficial  owners,  as  well  as  registered  owners,  are  entitled 
to  the  benefit  of  limited  liability  («).  It  would  probably  be 
held  that  charterers  and  other  persons  having  a  temporary 
ownership  of  the  vessel  are  not  entitled  to  the  benefit  of  the 
Act,  but  the  point  has  not  arisen  in  any  reported  case. 

The  liability  of  the  owner  is  not  limited  where  he  is  the 
actual  wrong-doer  (t) ;  the  Act  applies  only  where  the  col- 
lision occurs  without  the  "actual  fault  or  privity"  of  the 
owner.  The  meaning  of  these  words  was  discussed  in  The 
Warktoorth  (i/),  the  facts  of  which  case  are  stated  below  {x). 
The  eflPect  of  the  words  is  to  protect  the  shipowner,  not  only 
against  the  legal  consequences  of  negligence  in  his  servants 
or  agents,  but  also  from  any  imperfections  in  the  ship  which 
cause  collision.  An  owner  navigating  his  ship  with  his  own 
hand,  or,  it  seems,  under  his  own  orders  as  master,  would  not 
be  entitled  to  the  benefit  of  the  Act. 

If  it  is  intended  to  make  a  master  who  is  also  part-owner 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused  by 
his  actual  fault  or  privity,  he  must  be  sued  as  master  in  the 
first  instance  {y).  It  is  not  clear  what  constitutes  fault  or 
privity  depriving  an  owner  of  the  benefit  of  the  statute. 
"Where  the  master,  who  was  also  part-owner,  was  on  board, 
but  not  on  deck,  at  the  time  of  the  collision,  and  the  ship 
was  properly  in  charge  of  the  mate  and  pilot,  it  was  held 
that  there  was  no  fault  or  privity  on  the  part  of  the 
master  (s). 

The  fact  of  the  master  of  the  wrong-doing  ship  being  a 
part-owner  and  personally  in  fault  for  the  collision  will  not 


(«)  The  Spirit  of  the  Oeeany  Br.  & 
L.  336  ;  The  Brinio,  infra,  p.  167. 
In  Hughet  y.  Sutherland,  7  Q.  B.  D. 
160,  a  person  who  had  contracted 
to  buy  a  ship  was  held  to  be  owner 
within  17  &  18  Vict.  c.  104,  s.  147. 

(0  67  ft  58  Vict.  0.  60,  s.  602  ; 


and  see  ibid.  s.  508. 

(«)  9  P.  D.  145. 

{x)  P.  160. 

(y)  The  Volant,  1  W.  Bob.  383. 

(z)  The  Obey,  L.  R.  1  A.  ft  £.  102. 
See  KidMon  v.  MeArthur^  5  Ct.  of 
Se88.  Gas.  4th  ser.  936. 
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deprive  his  oo-owners  of  the  benefit  of  the  statute  {a) ;  but 
he  is  himself  liable  for  full  damaged  (b).  Where  the  master 
is  a  part-owner,  it  is  not  necessary  for  the  co-owners,  in  order 
to  obtain  judgment  limiting  their  liability,  to  prove  that  the 
master  was  not  privy  to  the  collision.  They  are  entitled  to 
the  usual  declaration  limiting  their  liability,  with  a  reserva- 
tion of  the  injured  person's  rights  against  the  master  (c). 

Under  17  &  18  Viet.  c.  104,  and  the  previous  Act,  53  WhataWp. 
Geo.  3,   c.  159,  sea-going  ships  only  were  entitled  to  the  the  benefit  of 
benefit  of  Umited  liabiUty.     The  Act  of  1862  (25  &  26  Vict.  ^  ^^^ 
0.  63)  applied  to  ^'  any  "  ship ;  it  seems  that  any  foreign  ship  reg&toied. 
and  any  British  ship  (d),  sea-going  or  otherwise,  is  entitled 
to  the  benefit  of  the  Act  now  in  force ;  but  a  British  ship 
that  has  to  be  registered  will  not,  after  three  months  from  her 
launch  {mpra^  p.  152),  be  entitled  to  the  benefit  of  the  Act 
unless  she  is  registered.     Craft  under  fifteen  tons  employed 
solely  upon  the  coasts  or  in  rivers  of  the  United  Kingdom  or 
some  British  possession  within  which  the  managing  owners  are 
resident,  and  certain  fishing  and  coasting  craft  on  the  New- 
foundland and  neighbouring  coasts,  need  not  be  registered  {e). 

Where,  before  the  passing  of  61  &  62  Vict.  c.  14  (siipm, 
p.  152),  an  unregistered  ship  was  negligently  launched  from 
a  builder's  slip  on  the  Mersey  and  damaged  a  vessel  afioat,  it 
was  held  that  the  liability  of  her  owners  (who  were  British) 
was  not  limited  by  the  Act,  and  they  were  liable  for  the 
whole  loss  (/).  But  a  ship  bought  by  British  subjects  from 
Dutch  owners  {g)y  and  not  yet  registered  as  British,  was 
allowed  to  limit  her  liability  in  respect  of  the  collision,  which 
occurred  when  she  still  belonged  to  Dutch  vendors  (A). 

There  is  no  limitation  in  respect  of  goods  transhipped  after  OoodB  tran- 
and  in  consequence  of  a  collision  caused  by  the  fault  of  the  ^lUw^^^ 

lost. 
(a)  Th/f  Spirit  of  the  Ocean,  Br.  &       p.  302,  if^ra, 
L.  336  'y^  The  Obey,  eupra  ;  ICtdson  v.  (^)  57  &  53  yiot.  c.  60,  s.  3  ;   The 

MeArthur,  supra ;    The  Emptua,   6      BmneL   itipra,  p.  166.      See,  aa  to 
P.  D.  6 ;    mieoH  V.  Dickson,  2  B.  &      fiahing  craft,  s.  373. 

i^%^  T.\T^\^^^''  "^^"^  (/)  ^^^  Andalusian,  3  P.  D.  182. 

/aT??  i  IR  VW   «    in^    .    *>!«        C^-    -^''»^"*    Columbia     Towing    and 

T^':^Lt^  SS.°ii    114';  U'a  ^y^^,  l,,^"''  »  ^-'^•'' 

deoiaion  upon  the  similar  exception  /'  ^vyanaaa;  on, 

in  63  Geo.  3,  c.  159.  (^)  TheBrinio,  Ad.  Div.,  Jan. 27th, 

(e)  The  Cricket,  5  Asp.  M.  C.  53.  1891- 

\d)  As  to  the  meaning  of  '*ship"  (A)  Reported  90  L.  T.  Journal, 

in  the  Merchant  Shipping  Acts,  see  219. 
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oarrTmg  ship,  and  subsequently  lost  by  the  negligenoe  of 
those  on  board  the  ship  to  whioh  they  were  transhipped. 
The  Bernina,  by  her  own  fault,  was  in  collision  with  The 
Bushire,  Without  the  assent  or  knowledge  of  the  cargo- 
owner,  and  in  order  to  carry  the  cargo  to  its  destination, 
the  master  of  The  Bernina  transhipped  his  cargo  from  The 
Berninay  which  had  been  injured  in  the  collision,  to  The 
Brixham  and  Arebuty.  These  two  ships  subsequently  went 
ashore,  and  were  lost  with  their  cargoes  by  the  negligence  of 
those  on  board.  After  their  loss,  ITie  Bernina  owners  insti- 
tuted an  action  to  limit  their  liability,  and  obtained  the  usual 
judgment.  The  cargo-owners  made  no  claim  in  the  limitation 
action,  but  instituted  an  action  against  The  Bernina  owners  for 
loss  of  the  cargo.  It  was  held  that  they  were  not  prevented 
from  recovering  damages  in  this  action  by  the  judgment  in 
the  limitation  action  {i). 

The  liability  of  shipowners  is  limited  in  respect  of  damages 
recoverable  in  an  action  upon  the  contract  to  cany  as  well  as 
in  respect  of  a  mere  tort.  So  carriers  by  sea,  or  partly  by 
sea  and  partly  by  land,  may  limit  their  liabiliiy  as  against 
passengers  or  cargo-owners  (A*). 

The  owners  of  every  sea-going  vessel  (/)  are  liable  for 
losses  occurring  upon  separate  occasions  to  the  extent  of  their 
statutory  liability  in  each  case.  The  rest  of  sect.  503  applies 
to  all  foreign  and  registered  British  ships,  whether  sea-going 
or  not ;  but  sub-sect.  3  follows  the  Act  of  1854  in  confining 
the  operation  of  the  clause  in  question  to  sea-going  vessels. 
Where  a  steamship  struck  a  tug  and  also  the  ship  to  whioh 
the  tug  was  passing  her  tow-line,  it  wa«  held  that  the  amoxmt 
for  which  the  steamship  was  liable  was  to  be  calculated  as 
upon  one  collision  and  not  upon  two  (m).    The  question  is, 


(t)  The  Bernina,  12  P.  D.  36.  The 
billB  of  lading  of  l%e  Brixham  and 
The  Avebury  excepted  negligenoe  of 
the  master  and  crew,  while  those  of 
The  Bernina  did  not.  It  was  held  this 
waA  immaterial.  Morewood  v.  Follok, 
I  E.  &  B.  743,  is  a  similar  decisiou 
upon  26  Geo.  3,  c.  86,  s.  2. 

{k)  London  ^  S,  W.  JRaiL  Co.  v. 
Jamei,  L.  R.  8  Ch.  241  ;  The  ^'or' 
mandy,  L.  R.  3  A.  ^b  E.  162. 

(0  57  &  58  Vict.  c.  60,  s.  503  (3), 


reproducing  17  k  18  Vict.'O.   104, 
s.  506. 

(m)  The  M^jah,  L.  R.  3  A.  &  E. 
639.  Cf.  The  Bernina,  12  P.  D.  36. 
The  Douffhuy  7  P.  D.  151.  In  The 
Creadon,  6  Asp.  H.  C.  585,  Butt,  J., 
stated  the  question  to  be  whether 
the  first  colliision  caused  the  second. 
In  63  &  64  Vict.  o.  32  (supra,  p.  162), 
there  is  (s.  3)  special  provision  for 
several    losses    ooonmng    on    one 
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whether  the  two  ooUisionB  are  the  result  of  the  same  act  of 
negligence ;  if  they  are,  sect.  503  (3)  applies,  but  not  other- 
wise. If  the  wrong  manoeuYre  whioh  caused  the  first  collision 
might  haye  been  corrected  before  it  caused  the  second  oolli- 
Bion,  it  is  held  that  the  two  collisions  are  not  caused  by  the 
same  act  of  negligence,  and  that  the  owner  of  the  wrong- 
domg  ship  is  liable  in  respect  of  two,  and  not  only  one 
collision.  Thus  The  Schioan^  by  wrongly  starboarding  across 
the  bows  of  The  AlbanOy  caused  a  collision  between  The  Albano 
and  The  Maggie.  Yeiy  shortly  afterwards,  but  not  so  soon 
hut  that  the  helm  might  have  been  altered  so  as  to  avoid  a 
second  collision.  The  Alhaiw  struck  The  Delano.  It  was  held, 
under  17  &  18  Vict.  o.  104,  s.  606,  that  The  Albano  was  liable 
for  both  collisions  (n). 

Where  a  steamship  salvor  was  towing  another,  and  both  Damage  hy 
ran  into  and  damaged  a  third  ship  owing  to  the  negligence  ^f'*^^* 
of  the  towing  ship,  it  was  held  that  the  towing  ship  was  liability, 
alone  liable.    The  owners  of  the  towing  and  the  towed  ship 
being  the  same,  it  was  held  that  their  liability  was  to  the 
extent  of  8/.  per  ton  upon  the  tonnage  of  the  towing  ship  (o). 
But  where,  in  a  case  of  ordinary  towage,  the  collision  was 
between  tug  and  third  ship,  and  all  three  were  held  in  fault,  it 
was  held  that  the  total  liability  of  tug-owners  and  tow-owners 
was  measured  by  the  tonnage,  not  of  the  tug,  but  of  the 
tow  {p). 

If  the  wrong-doing  ship  is  sunk  in  the  collision,  or  sub-  Owners  not 
sequently  to  it,  the  owners  are  not  thereby  discharged  from  ^^^^  ^^ 
liability  {q) .  their  £ip. 

Lord  Campbell's  Act  (r),  enabling  the  representatives  of  Combined 
persons  killed  by  negligence  to  recover  damages,  is  not  25^26  Vict 
repealed  or  afFected  by  the  Merchant  Shipping  Acts,  except  0.  63,  b.  54, 
80  far  as  those  Acts  limit  the  extent  (a)  of  the  shipowner's  CampbeU'a 
liability.  -^o*- 

(fi)  The  Schwan^  The  Albano,  (1892)  the  wrong-doing  vessel  is  sunk,  the 

P.  419.  owners  are  disoharged  :    2  Parsons 

{0}  The  American  and  The  Syria,  on  Shipping   (ed.  1869),  120—140; 

L.  B.  6  P.  C.  127.  9  U.  S.  Stat,  at  Large,  635;  Norwieh 

(p)    The     Englishman     and     The  Steamboat   Co.  v.    Wright,   13  WaU. 

Auetralia,  (1894)  P.  239.  104. 

(q)  The  Normandy,  L.  R.  3  A.  &  (r)  9  &  10  Viot.  c.  93 ;   27  &  28 

E.  152 ;  The  Calcutta,  17  W.  R.  744 ;  Viot.  0.  95. 

Brown  v.    Wilkinwn,  15  M.  &  W.  («)  Gladholm  ▼.  Barher,  L.  R.   1 

391.    In  America,  it  seems  that  if  Oh.  223. 
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**  Improper  ^  It  will  be  observed  that  the  shipowner's  liability  in  respect 
^^'  of  injury  to  persons  or  goods  on  board  another  ship,  or  to 
another  ship,  is  limited  only  where  such  injury  is  caused  by 
"the  improper  navigation"  of  his  own  ship;  and  that  his 
liability  as  carrier  is  limited  whether  the  loss  arises  from 
improper  navigation,  or  from  some  other  cause.  There  has 
been  some  doubt  as  to  the  meaning  of  the  words  "  improper 
navigation."  In  The  Warkworf/i,  the  efPect  of  the  Act  was 
stated  by  Brett,  M.  E-.,  to  be  that  the  owner's  liability  is 
limited  for  "all  damage  wrongfully  done  by  a  ship  to 
another  whilst  it  is  being  navigated,  where  the  wrongful 
action  of  the  ship  by  which  damage  is  done  is  due  to 
the  negligence  of  any  person  for  whom  the  owner  is 
responsible"  {t). 

In  that  case  the  collision  was  caused  by  the  ship's  steam 
steering  gear  failing  to  act  at  the  critical  moment.  The  gear 
failed  to  work  owing  to  a  certain  pin  not  being  in  its  place. 
The  pin  had  worked  or  fallen  out  of  its  socket  owing  to  its 
not  being,  as  it  should  have  been,  a  "  split "  pin.  It  did  not 
appear  by  whom  the  improper  pin  had  been  inserted.  It  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of 
Butt,  J.,  that  the  collision  and  loss  was  caused  by  improper 
navigation,  without  actual  fault  or  privity  of  the  owners,  and 
that  their  liability  was  limited  by  the  Act.  In  the  Court  of 
Appeal  (m)  it  was  held  that,  the  statute  being  necessary  only 
where  there  has  been  negligence  for  which  the  owner  must  be 
responsible,  it  must  be  assumed  that  the  damage  done  by 
The  Warkworth  was  caused  by  negligence  in  fitting  the 
steering  gear,  for  which  negligence  the  owner  was  responsible. 
"Improper  navigation  means  improper  navigation  by  the 
owner  of  the  ship.  Now  in  the  eye  of  the  law  the  owner  does 
improperly  navigate  his  ship,  if,  owing  to  the  negligence  of 
some  one  for  whom  he  is  responsible,  his  ship  does  damage 
to  another.     It  is  impossible  for  us  to  treat '  improper '  as 

(0  P«-  Brett,  M.  R.,  The   Warh-  Qood   v.  Londm  Steamship  Oumen* 

iforM,  9  P.  D.  145,  147.    Ab  to  the  Mutual  Proteetifig  Association,  L.  R. 

meaning  of  "improper  navigation  "  q  q.  P.  663 ;   Carmiehael  ▼.  Liverpool 

in  an  insurance    case,   see    Canada  Sailing  Ship  Owners'  Mutual  Indem- 

Shipping  Co.   v.  British  Shipowners'  ^^y  Association,  19  Q.  B.  D.  242. 
Mutual    Protecting    Astoriatum,     22  ,  ^  «  ,^  ^    , . , 

Q.  B.  B.  727 ;   23  Q.  B.  D,  342 ;  M  ^  P.  D.  146. 
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eqnivaleiit  to  ^unskilful';  on  the  contrary,  it  means 
*  wrongful.'  A  person  who  uses  his  ship,  which  is  not  in  a 
condition  to  he  so  employed,  does  in  reality  improperly  navi- 
gate her"  (a?). 

An  injury  done  to  a  vessel  in  tow  hy  her  tug  during  the 
perionnanoe  of  the  towage  contract  was  held  to  be  caused  by 
"  improper  navigation  "  within  the  meaning  of  the  Act,  and 
the  tug-owner's  liability  was  limited  {y). 

It  seems  that  a  collision  between  a  ship  being  launched  and 
another  afloat,  caused  by  the  fault  of  those  in  charge  of  the 
laimch  starting  her  at  a  wrong  time,  is  injury  by  improper 
navigation  within  the  meaning  of  the  Act  (s). 

The  shipowner  is  liable  beyond  the  sum  to  which  his  Shipowner 
liability  is  limited  by  the  statute  for  interest  on  the  amount  ^he  stiSSo^ 
of  his  statutory  liability  from  the  date  of  the  collision  to  pay-  |in"t  for 
ment  into  Court,  whether  the  claims  are  in  respect  of  life  or  costs. 
property  (a).     In  the  case  of  limited  liability  this  is  the  rule, 
whether  the  ship  was  earning  freight  at  the  time  of  collision 
or  not  (i),  and  whether  there  are  several  claims  or  only 
one  ((?).    And  he  is  liable  beyond  the  statutory  amount  for 
the  costs  of  the  action  {d). 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  that  Wrong-doer 
the  collision  was  caused  by  the  fault  of  his  own  ship,  obtains  "f  ^g  Suit 
judgment  for  limitation  of  his  liability,  and  pays  into  Court  ?>y  judgment 
the  statutory  amount  of  his  liability,  does  not  thereby  escape  limiting  his 
from  the  legal  consequences  of  his  wrongful  act  in  causing  ^^^'^^y- 

(z)  Fin'  Bowen,  Jj,  J.,  The  Wark-  2  K.  &  J.  660 ;    General  Iron  Screw 

north,  9  P.  D.  146,  148.  Collier  Co,  y.  Sehurmanne,  1  J.  &  H. 

(y)  Wahlberg  v.  Young,  24  W.  R.  180 ;   ITxxon  v.  Robertt,   1  J.  &  H. 

847  ;    4  Asp.  M.  G.  27,  note  ;    45  739,    are   similftr    deciBions    under 

L.  J.  G.  P.  783.    Aliter  in  Ganada  :  former  Acts. 

British  Columbia  Towaae  ^  Transport  {b)  The  Northumbrian  L.  R.  3  A.  & 

Co.  V.  Setoellj  9  Duyal'^s  Rep.  527.  E.   6.      As  to  the   justice   of   the 

(z)  See   The  Andaluaian,  3  P.  B.  practice    compared    with    that    at 

182,    where,    however,    the    point,  conmion  law,  see  per  Lord  Esher, 

though  raised  in  armament,  was  not  M.  R.,  13  P.  D.  118. 

mentioned  in  the  judgment.      See  {e)  Smith  y.  Xirby,  1   Q.   B.   D. 

BiaoperBTettyM.R.,  The  JFarktcorthf  131.     It  has  been  stated  that  the 

9  P.  D.  145,  147,  as  to  the  effect  of  report  of  this  case  is  incorrect ;  that 

negligence  on  shore  causing  improper  it  was  not  a  case  of  coliiRion,  but  of 

nayigation  on  the  water.  a  ship  capsizing  through  improper 

(a)  The    Crathie,   (1897)    P.   178;  stowage. 

Straker  y.  Hartland  (1864),  2  H.  &  (d)  The  Dundee,  2  Hapr.  Ad.  137; 

K.  570 ;    The  Amalia,  6  N.  R.  164,  Ex  parte  Rayne,  1   Q.  B.   982,  are 

note ;  34  L.  J.  Ad.  21 ;    The  City  of  decisions  to  this  effect  imder  former 

Buenoe  Ayree  (1871),  1  Asp.  M.  G.  Acts.      A    like    rule    preyailB    in 

169;  African Steamehip Co, Y.Swanzy,  America:   The  Wanata,  5  Otto,  600. 

M.  M 
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LIMITATION  OF  LIABILITY. 


Act  applies 
only  to  injury 
to  craft,  and 
goods  or 
persons  on 
Doard. 


Liability  of 
shipowner 
carrying  in  a 
ship  not  his 
own. 

Where  the 
carrier  is  a 
railway 
company. 


Other  oases 
of  nnlimited 
liabiUty. 


the  collifiion,  except  bo  far  as  the  Act  expresslj  relieveB  him. 
The  owner  of  a  ship  sunk  In  the  Thames  paid  into  Court  the 
statutory  amount  of  his  liability.  His  ship  was  raised  by  the 
Thames  Conservators  (who  have  statutory  powers  to  raise 
wrecks  and  reimburse  themselves  for  the  expense  of  raising 
them  by  sale  of  ship  and  cargo),  he  undertaking  to  pay  the 
cost  of  raising.  It  was  held  that  the  shipowner  was  bound 
to  hand  over  cargo  on  board  to  its  owner^  and  that  the  cargo- 
owner  was  not  liable  to  pay  him  anything  by  way  of  salvage 
or  general  average  contribution  (e). 

The  Act  applies  only  where  the  injury  is  to  a  ship  or 
boat(/),  or  to  persons  or  goods  on  board  a  ship.  The 
liability  for  damage  to  a  pier,  wharf,  or  other  object  ashore, 
and  for  damage  to  property  afloat,  other  than  that  mentioned 
in  the  Act  was  until  recently  unlimited  {g) ;  it  is  now  limited 
by63&64Vict.  c.  32(^). 

The  liability  of  a  person  who  contracts  to  carry  persons, 
animals,  or  goods  by  sea,  and  carries  them  in  a  ship  not 
owned  by  himself,  is  not  limited  by  the  statute.  But  the 
liability  of  a  railway  company  (t)  in  such  a  case  is  limited  as 
regards  animals  and  goods  (A;),  and  also,  it  would  seem,  as 
regards  loss  of  life  or  personal  injury  to  passengers ;  but  the 
words  of  the  Act  are  somewhat  obscure  as  regards  passen- 
gers (/).^ 

The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships,  of 
partners  in  a  shipping  adventure  who  work  but  do  not  own 
the  ship  (w),  seems  to  be  untouched  by  the  Act,  and  to  be 
unlimited.  Whether  charterers  and  others  in  the  position  of 
jE>ro  hdc  vice  owners  are  within  the  benefit  of  the  Act  seems 
doubtful  (n). 


{e)  The  Etirick,  6  P.  D.  127.  In 
The  Crystal,  (1894)  App.  Gas.  608  ; 
The  HarringUniy  13  t.  D.  48,  the 
liability  of  the  shipowner  for  the 
expense  of  removing  the  wreok 
under  10  &  11  Vict.  c.  27,  s.  66»  and 
40  &  41  Vict.  c.  16,  was  discussed. 

(/)  The  word  "boat'*  does  not 
ooour  in  paragraphs  (1)  and  (2)  of 
sect.  54. 

(^]  See  River  Wear  Commiseionera 
Y.  Adam$on,   1    Q.  B.  D.  646;    2 


App.  Gas.  743. 

(A)  Supra,  p.  152. 

fi)  34  &  86  Vict.  o.  78,  s.  12. 

\k)  Including  passengers' luggage: 
The  Stella,  (1900)  P.  161. 

(/)  See  per  Lord  Blaokbum,  Boelan 
V.  Midland  Rail.  Co.,  2  App.  Gas. 
792,  809. 

(m)  As  in  Steel  v.  Leater^  3  G.  P.  I>. 
121. 

(n)  The  question  has  neyer,  so 
far  as  the  writer  is  aware,  aziaen. 
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Afl  against  the  Crown  there  are  in  the  Act  no  words  Actions  by  or 
limiting  the  liahilit%  of  the  subject  {o) ;  and  since  no  action  croro. 
for  collision  can  be  brought  against  the  Crown,  there  is  of 
oourse  no  statutoiy  limitation  of  its  liabilitj.  In  the  case  of 
an  action  against  the  officer  in  charge  of  a  King's  ship  his 
liability  is  unlimited ;  but  whether  or  no  damages  would  in 
such  a  case  be  paid  in  full  depends,  apparently,  upon  the  will 
of  the  Crown. 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship,  in  liability  for 
addition  to  her  liability  for  damages,  she  incurs  a  penalty  of  ^^^^  * 
50/.  {p).    Notwithstanding  the  words  of  the  Act,  the  liability 
for  damages  is  probably  limited  to  the  statutory  amount  in 
this,  as  in  other,  oases. 

The  liability  of  cargo  to  be  arrested  in  order  to  compel  Liability  of 
payment  of  freight  is  not  affected  by  the  Act  (q).  ^^^.  ^ 

The  liability  of  a  London  Trinity  House  pilot  in  respect  of  Liabmty  of 
neglect  and  want  of  skill  is  limited  to  100/.,  the  amoimt  of  pi^.*^    ^^^ 
the  bond  required  to  be  executed  by  him  upon  his  appoint- 
ment, together  with  the  amount  of  his  pilotage  fee  (r). 

The  liability  for  damage  caused  by  a  ship  owned  by  a  Liability  for 
limited  liability  company  is  ultimately  measured  by  the  sh^*^^ 
amount  of  the  assets  of  the  company,  amongst  which  the  ^7  ™firie  ^^v 
moneys  payable  under  a  policy  on  the  ship  will  be  included. 
Where  the  whole  assets  of  the  company  consist  of  the  ship 
that  does  the  damage,  and  she  is  sunk  in  the  collision,  the 
injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners*  liability  when  it  Combined 
operates  iu  conjunction  with  the  rule  as  to  division  of  loss  is  ^uindtins 
fuUy  discussed  in  a  previous  chapter  («).    It  may  here  be  |^^*^^x5^ 
stated  shortly  that,  where  both  ships  are  in  fault,  and  the  division  of 
damage  to  ship  A.  and  to  cargo  on  board  her  is  greater  than 
that  to  ship  B.,  and  B.  limits  her  liability  pursuant  to  the 
statute,  the  damages  recoverable  by  A.  will  be  so  much  of 
the  sum  representing  B.'s  statutory   liability  as  bears  to 
the  entire  sum  the  ratio  which  the  difference  between  the 
losses  on  the  two   ships  bears  to  the  aggregate  losses  of 
owners  of   cargo  on  board  A.  and   other  persons   entitled 

{o)  Bee  The  Zoe,  II  P.  D.  72.  808. 

ip)  67  &  68  Vict.  c.  60,  8.  666.  Ir)  67  &  68  Vict.  o.  60,  b.  620. 

[q)  The  Orphem,  L.  B.  3  A.  &  E.  («)  Supray  p.  126. 

m2 
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InBuranoes 
sgaixiBt  loss 
where 
liability  is 
limited  are 
yalid. 


Priorities  of 
olaimants  in 
respect  of  loss 
of  life  and 
loss  of  goods. 


Proof  by  the 
Crown. 

Liability 
where  some 
olaims  settled. 


to  daim  against  B. ;  and,  farther,  that  B.  oan  reooyer 
nothing  (t). 

The  Act  provides  (sect.  606)  that  insuranoefi  effected 
against  any  of  the  events  in  which  the  liability  of  the  ship- 
owner is  limited,  and  occurring  without  actual  fault  or 
privity  of  the  owners,  shall  not  be  invalid  by  reason  of  the 
nature  of  the  risk.  There  seems  no  doubt  that  such  insur- 
ances are  valid  apart  from  the  Act  (ti). 

Where  the  amount  of  the  fund  in  Court  is  insufficient 
to  satisfy  in  full  claims  in  respect  of  loss  of  life  and  loss  of 
cargo,  the  former  are  entitled  to  the  whole  of  that  part  of  the 
fund  which  represents  the  71,  per  ton ;  and  they  are  entitled 
to  prove  against  the  residue  of  the  fund  pari  passu  with  the 
cargo  claimants.  The  latter  have  no  priority  of  proof 
against  the  part  of  the  fund  which  represents  the  87.  per 
ton  (x). 

The  Crown  may  prove  against  the  fund  in  Court,  both  by 
the  general  law  and  by  31  &  32  Vict.  c.  78,  s.  3  (y). 

In  a  recent  English  case,  where  there  were  claims  in  respect 
of  loss  of  life  as  well  as  loss  of  property,  but  aU  the  life 
claims  had  been  settled  out  of  Court,  the  shipowner  was 
allowed  to  limit  his  liability  upon  payment  into  Court  of  8/. 
per  ton  only  (a). 

In  Scotland  it  has  been  held  that  where  the  shipowner  has 
settled  out  of  Court  some  of  the  claims  in  respect  of  a 
collision  for  which  his  ship  was  in  fault,  he  is  entitled,  upon 
a  petition  for  limitation  of  his  liability,  to  take  into  account 
the  sums  previously  paid  in  respect  of  such  claims ;  and  that 
the  other  claimants  are  not  entitled  to  any  more  than  they 
would  have  recovered  if  none  of  the  claims  had  been 
settled  (a).     As  to  the  application  of  the  Act  where  some 


{t)  Stoomvaartt  Maatschappy  A>- 
derUmda  y.  Pmxntular  and  Oriental 
Steamship  Navigation  Co,^  7  App.  Cas. 
796. 

(u)  There  seems  to  haye  been  an 
idea  that  suoh  insurances  might  be 
invalid  for  want  of  interest  in  the 
insurer :  Hansard's  Pari.  Deb., 
vol.  166,  p.  2227  ;  infra^  p.  274. 

{x)  The  Victoria  (No.  2),  13  P.  D. 
126.     See  Nixon  v.  SoberU,  1  J.   & 


H.  739  ;  Leyeeeter  v.  Logan^  26  L.  J. 
Ch.  306,  dedded  upon  17  &  18  Vict, 
o.  104,  s.  614  ;  Burrell  v.  Simpeon,  4 
Gt.  of  Sess.  Cas.  4th  ser.  177. 

(y)  The  Zoe,   11  P.  D.  72;    The 
Winkfield,  (1902)  P.  42. 

{z)  The  Foseolino,   6  Asp.  M.  C. 
420. 

(a)  Ranhine  v.   JRaeehen,  4  Ot.  of 
Cas.  4th  ser.  726. 
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claimants  have  recovered  damages  in  an  action  abroad,  see 
The  Crafhie  (b). 

Where  a  ship  negligently  damages  another,  and  the  owners  j^?^*  <^ 
of  the  latter  obtain  a  judgment  limiting  their  liability  under  bond-holder 
the  statute,  the  holder  of  a  bottomry  bond  on  freight  earned  ^^^^jj 
by  the  injured  vessel  is  entitled  to  share  rateably  in  the  doer  limits 
amount  to  which  the  liability  of  the  wrong-doer  is  limited  (c),    **  *     *^" 

(*)  (1897)  P.  178.  (e)  The  Emputa,  5  P.  D.  6. 


(    166    ) 


CHAPTER  Vm. 

TUG  AND  TOW. 

For  Bome  Wheke  one  ship  is  in  tow  of  another,  the  two  ships  are,  for 
a^S^towm  ^^^  purposes,  by  intendment  of  law,  regarded  as  one,  the 
treated  as        command  or  governing  power  being  with  the  tow,  and  the 

motive  power  with  the  tug  {a). 
Fop  the  pur-  Thus,  in  applying  the  ooUision  regulations,  the  Court 
^oLtions!  usually  treats  the  tug  and  her  tow  as  one  ship,  and  that 
a  steam  or  sailing  i^p  aooording  as  the  towing  ship  is 
under  steam  or  not  (6).  But  it  is  obvious  that  a  tug  with 
a  ship  in  tow  has  not  the  same  facility  of  movement  as  if  she 
were  unincumbered.  She  is  not,  in  anything  like  the  same 
degree,  mistress  of  her  own  movements.  She  cannot,  by 
stopping  or  reversing  her  engines,  at  once  stop  or  back  the 
ship  in  tow  (c).  In  taking  measures  to  avoid  a  third  vessel 
she  has  to  consider  her  tow ;  and  a  step  that  would  be  right, 
and  take  her  dear,  if  she  were  unincumbered,  may  bring 
about  a  collision  between  her  tow  and  the  ship  which  she 
herself  has  avoided  (d).  Although,  therefore,  it  is  the  duty 
of  a  tug  with  a  ship  in  tow  to  comply,  so  far  as  is 
possible,  with  the  regulations  for  preventing  collisions,  it  is 
also  the  duty  of  a  third  ship  to  make  allowance  for  the 

(a)  TheClMdon,  14 'ilLoo.T.C,  97;  Bailing   ship   towing   another,   bat 

Ths  American  and  Th$  Syria,  L.  B.  there  can  be  little  doabt  that  the 

6  P.  G.  127,  132.  prinoiple  stated  in  the  text  would  be 
{b)  The  Warrior,  L.  R.  3  A.  &  E.  appUed  in  this  case  also. 

in  America:   New  York,  &c.  Co.  v.  ^^l^yr^>  9  WaJI.  672,   but  the 

PMlade!phia,  <^..  Co,,  22  'How.  461 ;  ^'^r^^'^Tt^^,'::^^^ 

The  Ivanhoe  v.  The  Martha  M,  Heath,  ?i  ^^^  ^'^^^  *^'  ^^''^^  ^^  ^"^^  ■««?• 

7  Bened.  213;    The  Civilta  and  The  ^  ' 

J2«<r/«M,  6Bened.  309;  13  Otto,  699;  (d)  Qeti   The  Arthur  Gordon   and 

The  Farewell,   8  Quebec  L.  B.  87.       The  Independence,  Lush.   270  ;    The 
There  has  been  no  decision  as  to  a      Kingtion-by-thC'Sea,  3  W.  Bob.  162. 
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incninbered  and  oomparatiyelj  disabled  state  of  a  tug,  and  to 
take  additional  care  in  approaching  her  {e).  Thus,  a  sailing 
ship  has  the  right  of  way  as  against  a  steamship  towing  other 
oattft,  but  she  is  not  entitled  under  all  oircumstanees  to  insist 
upon  this  right. 

The  application  of  this  rule,  and  of  others  of  the  collision  American 
regulations,  as  applied  to  tug,  tow,  and  a  third  ship,  has 
reoeiyed  more  attention  in  the  courts  of  America  than  in  tliose 
of  this  country.  Some  of  the  decisions  are  not  easy  to 
reconcile,  but  the  tendency  of  them  is  to  throw  a  greater 
burden  upon  sailing  ships,  and  other  craft  that  primd  facie 
under  the  regulations  have  the  right  of  way,  than  is 
recognized  by  the  English  Courts.  This  is  doubtless  owing 
to  the  extreme  length  and  imwieldiness  of  the  tows  that  are 
common  in  American  waters.  The  following  cases  illustrate 
the  general  drift  of  American  decisions : — 

Where  a  tug  was  towing  seventeen  canal  boats,  and  a 
sailing  ship,  with  plenty  of  sea  room,  had  the  wind  free,  that 
the  latter  was  in  fault  for  not  keeping  out  of  the  way  of 
the  tug  and  tow  (/).  But  where  a  tug  deliberately  went 
on  without  altering  her  course,  relying  upon  the  sailing 
ship,  which  was  beating  to  windward  in  a  riyer,  going 
about  when  signalled  to  do  so  by  the  tug,  the  tug  was  held 
in  fault  (g).  So  in  another  American  case  a  schooner  was 
held  in  fault  for  not  having  tacked  short  of  the  tug  and  tow, 
and  the  tug  for  having  attempted  to  go  ahead  of  the 
schooner  (A). 

A  schooner.  A.,  close-hauled,  was  heading  to  cross  a 
tug  with  barges  in  tow.  Owing  to  the  presence  of  another 
schooner,  B.,  which  had  the  wind  free,  and  was  overtaking  the 
tug,  it  was,  at  the  outset,  the  duty  of  both  tug  and  schooner 
A.  to  keep  their  courses.  When  B.  had  cleared  both,  A. 
stood  on,  fouled  the  tow  line,  and  was  struck  by  the  first 
barge  of  the  tow.  It  was  held,  in  America,  that  A.  was  in 
fault  for  not  having <gone  about;  and  that  the  tug  was  also 

(e)  The  Ameriean  and  The  Syria,       The  Mayumba,  21  Fed.  Rep.  476. 

L.  K.  6  P.  0.  127 ;    ne  La  Flata,  (^)  The  Howard  Carroll^  41  Fed. 

Swab.  220, 298.   Gf .  The  Base  Culkin,      Rep.  159.    Cf .  The  Marion  W.  Page, 


62  Fed.  Rep.  828.  36  Fed.  Bep.  829. 

(/)  The  A.  P.  Crammer,   1   Fed.  (A)  7%«i«/^o/i^iiM,  24  Fed.  Bep. 

B<^.  255 ;   8  Fed.  Bep.  528.     Cf.      498. 
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Whether  tug 
and  tow  are 
one  ahip,  so 
that  one  is 
affected  by 
the  fault  of 
the  other. 


in  fault  for  not  having  eased  bo  that  the  tow  line  might  have 
Blacked  for  A.  to  pass  over  (t). 

On  the  other  hand,  a  tug  is  not  at  liberty  to  increase  un- 
necessarily the  risk  and  dangers  of  navigation  by  having  in 
tow  a  train  of  excessive  length.  Thus  a  tug  having  in  tow 
three  ocean  barges  with  a  scope  of  hawser  between  each  of 
150  fathoms,  so  that  she  and  her  tow  were  together  at  least 
two-thirds  of  a  mile  in  length,  was  (in  America)  held  in  fault 
for  collision  with  a  ship  at  anchor  in  Chesapeake  Bay  (y). 
Though  such  a  tow  might  be  proper  in  the  open  sea,  it  was 
held  to  be  improper  in  the  Bay,  where  ships  were  likely  to  be 
met  with.  Similarly,  where  a  tug  in  a  fog,  with  two  barges 
in  tow  on  a  long  tow  line,  chose  to  cruise  about  across  the 
entrance  to  Boston  Harbour,  waiting  for  the  fog  to  clear,  and 
a  collision  occurred  with  a  ship  leaving  the  harbour,  the  tug 
was  held  in  fault  for  unnecessarily  obstructing  the  fair- 
way {k).  The  risk  to  other  onSt  which  arises  from  the  in- 
creasing practice  of  towage  at  sea  with  hawsers  of  great 
length,  though  throwing  upon  the  tug  and  her  tow  the  duty 
of  exercising  the  greatest  care  (/),  does  not,  it  is  held,  neces- 
sarily throw  upon  them  the  liability  for  a  collision  (m). 

The  principle  that  the  tug  and  her  tow  are  in  law  regarded 
as  one  ship  has  been  applied  in  Admiralty  so  as  to  make  one 
of  them  liable  for  a  collision  with  a  third  ship  caused  by  the 
fault  of  the  other.  Unless  the  actual  wrong-doer  in  these 
cases  is  the  servant  or  agent  of  the  owner  of  the  ship  sued, 
the  condemnation  in  Admiralty  of  the  ship  sued  appears  to 
conflict  with  the  principle  laid  down  in  some  of  the  cases  (n), 
that  the  responsibility  of  the  owner  at  law  and  the  liability 
of  the  ship  in  Admiralty  are  always  concurrent.  It  is  neoes- 
saiy,  therefore,  to  consider  in  some  detail  the  respective 
liabilities  at  law  of  the  owners  of  the  tug  and  of  the  owners 
of  the  tow,  and  in  Admiralty  of  the  tug  and  of  the  tow,  where 
there  is  a  collision  between  the  tug  and  a  third  ship,  or 
between  the  tow  and  a  third  ship. 


(•)  The  Minnie  C,  Tayler,  62  Fed. 
Bep.  323. 

U)  The  John  H.  May,  62  Fed. 
Bep.  882. 

(k)  The  Admiral  Sehley,  116  Fed. 
Bep.  378. 


(/)  TJte  Oladiator,  79  Fed.  Bep.  446. 

(m)  The  Mount  Hope,  M'EeL'Bag. 
910. 

(n)  A  principle   which   has   not 
always   been   adhered    to : 
p.  69  teq. 
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It  is  a  term  of  the  ordinaiy  towage  contract  that,  as  regards  The  tag  is 
the  conduct  and  navigation  of  the  two  ships,  the  tug  and  of ^thetow* 
those  on  board  her  shiJl  obey  the  orders  of  those  on  board  meaning  of 
the  tow  (o).     This  relationship  between  the  two  ships  is  ex-  mon.^^ 
pressed  bj  the  saying,  to  be  met  with  in  some  of  the  cases, 
"that  the  tug  is  the  servant  or  in  the  service  of  the  tow  "  (p). 
This  expression  has  led  to  the  tow  being  held  in  Admiralty  Tow  liable  in 
liable  for  the  fault  of  those  on  board  the  tug,  where  such  ^^^^ 
fault  leads  to  a  collision  between  the  tow  and  a  third  ship ;  of  her  tog. 
and  insurers  of  the  tow  have  consequently  been  held  liable, 
upon  the  collision  dause  in  a  policy,  for  damages  paid  by  the 
tow  to  a  third  ship  in  respect  of  a  collision  between  the  tug 
and  a  third  ship  caused  by  the  fault  of  the  tow  {q). 

In  The  Ticonderoga  (r),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 
employ,  struck  and  injured  a  third  ship.  The  coUieion  was 
caused  by  the  fault  of  those  on  board  the  steamship.  It  was 
held  by  Dr.  Lushington  that  the  tow  was  liable  in  Admiralty. 
"  In  cases  of  one  vessel  coming  into  collision  with  another, 
and  the  vessel  proceeded  against  having  been  in  charge  of  a 
steamer,  there  can  be  no  doubt  whatever  that  the  vessel  which 
has  the  steamer  in  her  employ  is  responsible  both  for  her  own 
acts  and  those  of  the  steamer  "  (s). 

A  barque  in  tow  of  a  tug  was  approaching  the  entrance  of 
the  Begent's  Canal  Basin.  The  tug,  without  orders  from  the 
barque  (which  was  in  charge  of  a  compulsory  pilot),  im- 
properly altered  her  course,  and  thereby  caused  the  barque  to 
strike  and  injure  the  pier  head.  It  was  held  by  Sir  E.  Fhilli- 
more  that  the  barque  and  her  owners  were  liable :  "  The  tug 
was  the  servant  of  The  Sinqtum  (the barque),  and  The  Sinquasi 
is  responsible  for  what  the  tug  .did  "  (t).  It  seems  to  have 
been  held,  also,  that  under  the  special  circumstances  of  the 
case  it  was  the  duty  of  the  tug  to  alter  her  course  without 
waiting  for  orders  from  the  tow. 

(o)  See  infra,  J.  169.  The  Adam  W.  Spies,  70  L.  J.  Ad.  26. 

(j;)  See  per  Sir  R.  Phillimore  hi  (^)  Th^  Nlohe,  MeCowan  v.  Baine, 

^L!^7i  P.  D.  ^iilV^ir  r!  ^'''''  ""p^-  ^"- '"''  "••^*' p-  "'• 

ColHer  'in    m  American  and   2%i  W  S^*^-  216. 

Syria,  L.  R.  6  P.  C.  127,  132  ;   and  (j)  ^^^^  in  Canada,  The  WiUiam, 

per  Jenne,   P.,  m   The  EnalUhman  *  Quebec  L.  R.  806. 

and  The  Australia,  (1894)  P.  239  ;  (t)  The  SinqmH,  5  P.  J>.  241. 
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In  T?ie  Bianca  (ti)  it  seems  to  have  been  assumed  that  the 
ship  proceeded  against,  the  tow,  was  responsible  for  the  fault 
of  those  on  board  the  tug.  And  in  The  American  and  T^e 
Syria  Sir  R.  Collier  stated  the  law  to  be  that  "  the  tug  is  in 
the  service  of  the  tow;  the  tow  is  answerable  for  the 
negUgence  of  her  servant,  and  is  for  some  purposes  identified 
with  her"  {x). 

It  seems  clear,  therefore,  that  in  Admiralty  the  tow  is 
liable  for  a  collision  between  herself  and  a  third  ship  by  the 
fault  of  those  on  board  the  tug ;  and  further,  that  her  liability 
is  independent  of  the  question  whether  those  on  board  the 
tug  are  the  servants  of  the  owners  of  the  tow,  in  the  sense 
that  the  latter  would  be  liable  at  law  for  the  negligence  of 
the  former.  There  seems  reason  to  think  that  the  habit  of 
personifying  the  ship,  which,  as  pointed  out  above,  has  pro- 
duced confusion  in  other  cases,  has  led  to  the  condemnation 
in  Admiralty  of  a  ship  in  tow  for  the  fault  of  those  on  board 
her  tug,  without  sufficient  consideration  of  the  question 
whether  the  wrong-doer  is  a  person  for  whose  acts  the  owner 
of  the  ship  sued  is  Uable  at  law.  The  ratio  decidendi  in  The 
Ticonderoga,  The  Sinquasi^  and  other  cases  above  cited,  seems 
to  have  been  as  follows :  the  collision  was  caused  by  the  fault 
of  the  tug  ;  the  tug  is  the  servant  of  the  tow ;  therefore  the 
tow  is  liable  for  the  collision  (y).  The  soundness  of  this 
reasoning  appears  to  depend  upon  the  assumption  that  the 
ship  with  which  the  wrong-doer  does  the  wrong,  or  on  board 
which  he  happens  to  be  when  the  wrong  is  done,  is  in 
Admiralty  herself  a  wrong-doer — a  proposition  which,  at  the 
present  day,  there  would  be  difficulty  in  establishing. 
Double  The  reason  for  the  rule  that,  under  ordinary  ciroumstances, 

diS^^ '  the  tug  must  obey  the  orders  of  the  ship  in  tow,  is  said  to  be, 
responaibilitj.  in  order  that  there  may  be  no  divided  responsibility  and  no 
double  command.  '^  I  am  well  aware,"  said  Dr.  Lushington, 
"  that  mischief  may  in  some  instances  arise  from  pilots  (in 
charge  of  the  tow)  having  entire  control  over  steam  tugs,  and 
giving  directions  contrary  to  the  judgment  and  experience  of 
the  masters  of  steam  tugs,  conversant  as  they  are  with  every 

e8  P.  D.  91.  Th9  American  and  The  Syria,  L.  B. 

L.  R.  6  P.  0.  127,  132.  6  P.  C.  127, 132;  The  Mary  HoumeU, 

See  alflo  pei-  Sir  B.  Collier  in      4  P.  D.  204 ;  eupra^  p.  63. 
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part  of  the  waters  in  whioh  they  are  employed.  At  the  same 
timoy  I  feel  still  greater  difficulties  would  be  occasioned  by 
two  conflicting  and  independent  authorities  being  exercised 
in  the  navigation  of  one  and  the  same  vessel"  (s).  These 
observations  were  made  with  reference  to  towage  of  a  heavy 
ship  at  sea.  Different  considerations  arise  where  the  towage 
is  in  a  river,  harbour,  or  other  frequented  and  confined  water, 
and  the  craft  in  tow  are  barges,  canal  boats,  or  other  craft 
having  little  or  no  control  over  their  own  movement.  And 
although  it  may,  in  some  cases,  be  expedient  that  the  respon- 
sibility for  the  navigation  of  tug  and  tow  should  be  vested  in 
one  person,  that  is  no  reason  for  making  the  owners  of  craft 
in  tow  liable  for  the  negligence  of  persons  on  board  the  tug 
who  are  not  their  servants  or  agents  (a). 

Whether  the  doctrine  that  the  tug  is  the  servant  of  the  Whether  tow 
tow,  so  as  to  make  the  latter  liable  for  the  negligence  of  the  ^j^'n' 
former,  would  be  carried  so  far  as  to  make  her  (the  tow)  hetween  tug- 
liable  in  Admiralty  for  a  collision  between  the  tug  and  a  J^  fault  of  ^ 
third  ship,  has  not  been  decided.     It  has  been  held  that  a  ^- 
ship  may  be  sued  and  condenmed  in  Admiralty  for  negligence 
on  her  part  which  causes  a  collision  between  two  others  (b) ; 
but  it  seems  doubtful  whether  a  tow,  free   from  fault  as 
regards  those  on  board  her,  could  be  condemned  for  a  collision 
between  her  tug  and  a  third  ship  caused  by  the  fault  of  those 
on  board  the  tug,  who  were  not  in  the  employment  of  the 
owners  of  the  tow. 

In  the  cases  above  considered  the  collision  was  between  the  Oolliaion 
tow  and  a  third  ship,  and  the  action  was  against  the  tow.     In  and^i^rd^ip 
the  following  case  the  collision  was  between  the  tug  and  a  ^  ^*^*  ^^ 
third  ship. 

A  tug  was  towing  a  ship  in  charge  of  a  compulsory  pilot. 
The  tug  struck  and  injured  a  third  ship.  It  was  held  that, 
assuming  the  collision  was  caused  entirely  by  the  fault  of  the 
pilot  of  the  tow  in  wrongly  directing  the  tug's  course,  still 
the  tug  was  liable  for  the  injury  to  the  third  ship  (c).    It 

(*)  The  ChrUiim,  3  W.  Bob.  27,  (*)  See  The  Sisters,  1  P.  D.  117, 

33.     Of.  The  Duke  of  Stases,  1  W.       ^^^  cases  cited  supra,  ^.27. 
Bob.  270.  W  The  Mary,  6  P.  D.  14.    The 

deciaion  upon  this  point  was  unne- 

(a)  ^  pointed  out  in  The  Quiek-  oessary,  the  tug  bdng  herself  in 
rt<!P,  16  P.  I).  196.  fault. 
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was  further  held,  the  pilot  being  compulsorily  in  charge  of 
the  tow,  that  the  exemption  from  liability  which  usually 
accompanies  compulsory  pilotage  did  not  protect  the  tug. 
I%e  American  The  American  and  The  Syria  (d)  was  not  a  case  of  ordinary 
an  £>yrui.  ^^^^^^  ^^^  ^  j^  different  principles  were  applicable.  The 
Syria  and  The  American  belonged  to  the  same  owners.  TJie 
Syria  was  disabled  in  a  foreign  port.  The  master  of  The 
American  took  her  in  tow  in  order  to  bring  her  to  England. 
On  the  passage  home,  by  the  fault  of  those  on  board  I^ 
American,  a  collision  occurred  between  The  American  and  a 
third  ship,  The  Aracan,  The  Syria  also  struck  and  injured 
The  Aracan.  It  was  held  that  The  American  was  liable  for 
the  whole  of  the  damage,  and  that  The  Syriu  was  not  liable 
at  all.  The  American  was  not  employed  by  the  master  of 
The  Syria,  but  took  her  in  tow  partly  for  the  benefit  of  the 
common  owners,  and  partly  to  obtain  salvage  from  the 
owners  of  cargo  on  board  The  Syria.  It  was  held  that,  the 
case  not  being  one  of  ordinary  towage.  The  Syria  was  not 
liable  for  the  fault  of  The  American.  But  it  seems  to  have 
been  assumed  by  the  Court  that,  if  the  case  had  been  one  of 
ordinary  towage,  The  Syria  would  have  been  liable.  It  had 
been  held  by  Sir  R.  Phillimore  in.  the  Court  below  that  The 
American  and  T/ie  Syria  were  in  law  one  ship,  and  that 
therefore  The  Syria  was  liable  in  Admiralty  for  the  fault  of 
The  American.  This  decision  was  reversed  by  the  Privy 
Council  upon  the  ground  above  stated,  that  the  general  rule 
did  not  apply,  because  here  the  governing  power  was  with 
the  towing  ship  and  not  with  the  tow. 

The  same  principle  was  applied  in  The  Quickstep  (e).  The 
steamship  Charles  Dickens,  in  the  river  Tees,  was  in  collision 
with  a  hopper  barge  in  tow  of  The  Quickstep,  by  her  own 
fault  in  having  no  look-out,  and  by  the  fault  of  The  Quickstep 
in  having  no  towing  light.  There  was  no  fault  on  the  part 
of  those  on  board  the  barge,  who  could  do  nothing  to  avoid 
the  collision.  A  Divisional  Court  (Sir  J.  Honnen  and  Butt,  J.) 
held  that  The  Quickstep  owners  were  liable  for  half  the  loss, 
and  that  the  barge  owners  were  under  no  liability.    In  re- 


{d\  L.  B.  4  A.  &  E.  226 ;  on  app.  L.  B.  6  P.  0.  127. 
{e)  16  P.  D.  196. 
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viewing  the  cases,  the  Court  dissented  from  the  view  of 
Dr.  Lushington,  that  the  inexpediency  of  having  a  divided 
command  would  in  itself  be  a  sufficient  reason  for  making  the 
ship  in  tow  liable  (/)  ;  the  real  question  being,  whether  or 
no  those  on  board  the  tug  were  the  servants  or  agents  of  the 
owners  of  the  tow  {g). 

These  principles  would  appear  to  exonerate  from  liability  Tow  lashed 
a  dumb  bcurge  or  other  craft  lashed  alongside  a  tug  and  navi-  ^^^^  ®*^- 
gated  wholly  by  the  tug,  whether  the  damage  to  the  third 
ship  is  by  contact  with  the  tug  or  craft  alongside.  Much  of 
the  towage  in  New  York  harbour  is  of  this  character,  heavy 
floats  loaded  with  railway  cars  being  commonly  transported 
in  this  way.  The  case  of  a  large  steamship,  under  steam 
herself,  with  a  tug  alongside  to  assist  her  in  stopping  or 
turning,  is  different  {h). 

We  propose  now  to  consider  the  liability  at  law  of  the  Liability  at 
owners  of  the  tug  and  of  the  tow  respectively  for  a  collision  ^^^^  of 
between  the  tug  or  the  tow  and  a  third  ship.     First,  where  tow-owners, 
the  collision  is  between  the  tow  and  a  third  ship  by  the  fault  £JJj^n  tow 
of  those  on  board  the  tow.     In  this  case  there  is  no  difficulty :  and  third  ship 
the  tow-owners  are  liable  for  the  damage  caused  by  the  tow* 
negligence  of  their  servants,  the  crew  of  the  tow.    And  it 
seems  equally  clear  that  the  tug-owners  are  not  liable.     They 
are  in  no  sense  masters  or  employers  of  the  crew  of  the  tow ; 
and  the  doctrine  that  tug  and  tow  are  in  law  one  ship  can 
have  no  application  in  such  a  case. 

Secondly,  the  case  of  a  collision  between  the  tow  and  a  Between  tow 
third  ship  by  the  fault  of  those  on  board  the  tug.     It  seems  ^ i^^^. ^f^ 
that  in  this  case  the  crew  of  the  tug,  though  the  general  t°fir- 
servants  of  the  owners  of  the  tug,  are  held  to  be  also  the 
servants  of  the  owners  of  the  tow,  so  as  to  make  the  tow- 
owners  liable  for  their  negligent  acts  in  the  course  of  the 
towage  {i).    In  The  Sinquasi  {infra)  ^  and  The  Englishman  and 

(/)  Wraj  p.  202.  P.  221. 

T?^ii^-«'««    *\.^    i.-^.*».».^    /v*  (»)  See  Bourhe  v.  White  Mou  Col- 

Following    the   language   of      ,.  ij  ^^  _  ,  ^  p_  ^^  ,...  „  n  P.  D. 


m    x!I^     z       ™«"»»«    "^  liery  Co.,  1  C.  P.  D.  666;  2  0.  P.  D. 

^m    Tcnterd«i    in     Xa«^A«-     r  2o7;   Dalyell  y.  Tyrer,  E.  B.  &  E. 

^T^A^J^i     i«  "^«tL  V    L^^  899,  whe^  it  seems  to  ha^e  been 

of  <^ord,  J.,  ^^^^^9^.  J'  £^y«^»  thought  that  the  charterers,  as  weU 

24    How.    110,    122,    cited   below,  ^    ^^  ^^^^^  ^^^^^   ^  y^l^l^ . 

P-  ^**"-  Johnwti  V.  Lindsay,  23  Q.  B.  D.  608  ; 

(h)  Of.  The  E.  A,  Packer,  49  Fed.  Jones  y.  Corporation  of  Liverpool,  14 

Bq>.  92.     Cf.  The  Devonian,  (1901)  Q.  B.  D.  890. 
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The  Australia  (ift/ra,  p.  176),  where  tug  and  tow  were  both  in 
faulty  and  in  The  Devonian  {supra,  p.  63),  where  the  tug  along- 
side had  a  wrong  riding  light,  the  tow-owners  were  held  liable. 
The  liability  of  the  tug-owners  in  such  a  case  seems  dear. 
Between  tag        Thirdly,  a  collision  between  the  tug  or  the  tow  and  a  third 
third^^p  by   ^^P  ^7  ^^^  tault  of  those  in  charge  of  the  tow  in  wrongly 
fault  of  tow     directing  the  course  of  the  tug.     Here  the  tug-owners  would 

giYing  wrong  ,       °  "  ^ 

orders  to  tog.  be  liable  as  employers  of  the  actual  wrong-doer,  the  helmsman 
of  the  tug,  and  not  the  less  so  because  their  servant  is  bound 
by  the  towage  contract  to  obey  those  on  board  the  tow  {k). 
And  it  is  conceived  that  the  tow-owners  would  also  be  liable ; 
for  it  was  the  wrong  order  given  by  their  servant  that  caused 
Where  tow  the  collision.  If  no  order  were  given  by  those  on  board  the 
to  ta*^^  °  "  ^^9  the  owners  of  the  tug  would  be  liable,  since  it  is  the 
duty  of  those  on  board  the  tug  to  keep  both  tug  and  tow 
clear  of  other  ships  without  waiting  for  orders  from  the  tow  (/). 
And  it  seems  that  the  owners  of  the  tow  are  also  liable  in  this 
case.  Assuming  that  those  on  board  the  tug  are  not  the 
servants  or  agents  of  the  owners  of  the  ship  in  tow,  it  seems 
that  the  omission  to  direct  the  tug  to  keep  clear  of  the  third 
ship  is  negligence  making  the  owner  of  the  tow  Uable  for  the 
damage  to  the  third  ship  (m). 

A  strong  opinion  to  this  eflEect  was  expressed  by  Sir  J. 
Hannen  in  The  Niobe  (n).  The  ship  Niobe  was  being  towed 
from  Greenock  to  Cardiff  by  the  tug  Flying  Serpent.  It  was 
a  sea  towage,  and  the  scope  of  tow  rope  was  100  fathoms. 
The  steamship  Valettay  on  a  N.E.  by  E.  course,  sighted  the 
lights  of  The  Flying  8e}pent  three  miles  off  on  her  port  bow. 
The  Valetta  kept  her  course.  The  Flying  Serpent,  on  S.S.W. 
course,  struck  The  Valetta  on  her  port  bow  with  her  stem  and 
starboard  bow.  There  was  a  bad  look-out  on  The  Niobe,  and 
in  consequence  her  helm  was  not  ported  nntil  it  was  too  late 
to  avoid  collision.  The  Court  was  advised  by  the  assessors, 
and  held,  that  it  was  the  duty  of  The  Niobe  to  have  ported 
before  she  did,  and  that  by  so  doing  she  would  either  have 
girted  the  tug,  and  so  forcibly  altered  her  course,  or  would 

(h)  See   Fenton   y.  Dublin  Steam  e.  48,  infra,  p.  190 :   and  caaeB  on 

JPaeket  Go.y  8  A.  &  E.  836.  last  najre. 
(I)  The  SinquaH,  6  P.  D.  241.  ,  .        «  ^ 

(m)  See  The  Energy,  L.  B.  3  A.  &  W  13  P.  D.  66. 
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have  attracted  the  tug's  attention,  warned  her  of  the  danger, 
and  caused  her  to  alter  her  helm.  The  fault  of  the  tug  was 
not  contested,  her  owners  admitting  liability.  Under  these 
oircmnstances  it  was  not  necessary  to  decide  the  question  of 
law  as  to  the  liability  of  the  tow-owner  for  the  negligence  of 
those  on  board  the  tug ;  but  Sir  J.  Hannen  expressed  the 
opinion  that  where  the  collision  would  not  have  occurred  if 
those  on  board  the  tow  had  not  been  negligent  in  directing 
the  oourse  of  the  tug,  the  tow-owners  would  be  liable  for 
a  collision  between  the  tug  and  a  third  ship ;  and  further, 
that  their  liability  arises  not  from  the  existence  of  any 
relationship  of  master  and  servant  between  them  and  the  orew 
of  the  tug,  but  because  of  the  control  which  the  towage  con- 
tract gives  them  over  those  on  board  the  tug.  Quarman  v. 
Burnett  (o),  said  Sir  J.  Hannen,  was  not  an  authority  against 
the  liability  of  the  tow-owners  in  such  a  case,  their  liability 
being  similar  to  that  of  the  passenger  in  a  jobbed  carriage, 
who  takes  upon  himself  to  direct  the  driver. 

Fourthly,  for  a  collision  between  the  tug  and  a  third  ship.  Between  tog 
caused  partly  by  the  fault  of  those  on  board  the  tug,  and  ^  faJt  of  '^ 
portly  by  the  fault  of  those  on  board  the  tow,  the  tow-owner  ^^9  ^^  *o^- 
is  liable  for  the  whole  {p) ;  or,  where  all  three  ships,  tug,  tow, 
and  third  ship  are  in  fault,  for  half  the  loss.   Thus,  where  the 
tug  and  third  ship  were  both  injured,  and  each  sued  the 
other,  judgment  went  against  both  tug  and  tow  for  half  the 
loss  of  the  third  ship,  and  against  the  third  ship  for  half  the 
loss  of  the  tug  {q). 

In  The  Niohe  {supra)  it  was  proved  that  the  collision  would  Sudden 
not  have  happened  if  there  had  been  a  proper  look-out  on  ti^^lJJ^^ 
board  the  tow,  and  that  the  tow  could  have  controlled  the  ooSuion. 
movements  of  the  tug.     But  if  the  movement  of  the  tug  is  so 
sudden  that  those  on  board  the  tow  could  not  have  controlled 
it,  the  tow-owner  (it  was  said  by  Sir  J.  Hannen  in  The  Niobe) 
would  not  be  liable.     In  The  Stormcock  (r),  where  the  tug  on 

{e)  6  M.  ft  W.  499.  ship  should,   on    payment    of    the 

(p)  The  yicte,  13  P.  D.  86.  See  ST^  °*  *t«  ^S^f^\^°™  ^ 
c^ln.^  —  ♦*»  4^*d  ^^  .VA.«  Tt  07Q  •^  aamgn  to  the  tow-ownen  the 
further  as  to  this  case,  tnfra,  p.  273.      j^^gnM^t   against   the  tug.      The 

(g)  Th^  Engluhman  and  The  AtU"  appUcation,  purporting  to  be  founded 

iraUa  (No.   1),  (1894)  P.  239.     In  on  19  &  20  Vict.  c.  97,  s.  10,  failed : 

lids  ease    the   owners  of   the  tow  S.  G.  (No.  2),  (1895)  P.  212. 

applied  that  the  owners  of  the  third  (r)  5  Asp.  M.  G.  470. 
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a  safe  oourse  suddenly  departed  from  it  and  thereby  oaosed 
a  collision  between  the  tow  and  a  third  ship,  it  was  held  that 
the  tug  was  liable  to  indemnify  the  tow  for  damages  paid  by 
the  latter  for  the  collision.  The  dictum  of  Sir  J.  Hannen  as 
to  the  non-liability  of  tow-owner  for  sudden  manoeuvres  of  the 
tug  is  not  easily  reconciled  with  the  doctrine  that  "the 
tug  is  the  servant  of  the  tow/'  or  with  the  decision  in 
T/ie  Sinquasi  {%). 
liiabilitT  The  doctrine  that  the  tug  is  the  servant  of  the  tow  is 

TOmmand  is  inapplicable  where  not  only  the  motive  power,  but  also  the 
with  the  tog.  command,  is  with  the  tug.  Thus,  where  the  towing  ship  is  a 
salvor,  and  the  command  of  both  ships  has  been  expressly  or 
impliedly  handed  over  to  those  in  charge  of  her ;  or  where 
she  has  picked  up  a  derelict,  or  is  towing  a  fleet  of  dumb 
barges,  it  would  seem  that  the  towing  ship  and  her  owners 
are  alone  liable  for  damage  done  by  herself  or  her  tow ;  and 
this  was  the  effect  of  the  decisions  in  The  American  and  The 
Syria^  and  in  The  Quickstep^  mentioned  above  {t). 
OpmpiilMxy  Where  a  ship  in  tow  is  in  charge  of  a  compulsory  pilot, 
gbthicharg©  ^j^^p^  jg  doubt  whether  the  tug  and  her  owners  are  free  from 
liability  for  a  collision  between  a  third  ship  and  the  tug  or 
her  tow  caused  entirely  by  the  fault  of  the  pilot.  The  ship 
in  tow  and  her  owners  are  clearly  free  from  liability  in  such 
a  case  (u).  In  a  case  decided  under  6  Geo.  4,  c.  125, 
Dr.  Lushington  said: — "If  a  licensed  pilot  is  on  board 
(a  vessel  in  tow),  and  his  orders  are  obeyed,  the  owners  are 
absolved  from  responsibility  for  damage  occasioned  by  such 
vessel.  But  if  the  pilot  was  to  be  deprived  of  his  authority, 
and  the  (tug)  steamer  was  not  bound  to  follow  his  directions, 
and  a  collision  ensued,  the  (tug)  steamer  would  be  the  agent 
of  the  owners  of  the  vessel  in  tow,  and  the  owners  of  that 
vessel  would  no  longer  be  protected  by  the  Act  of  Parlia- 
ment" (^).  These  observations  seem  applicable  at  the 
present  day  as  regards  the  liability  of  the  ship  in  tow 
when  a  pilot  is  on  board  and  in  charge  by  compulsion  of  law. 
And  there  would  seem  to  be  difficulty  in  holding  the  owners 
of  a  tug  to  be  liable  for  acts  of  her  crew  for  which  the 


6  P.  D.  241.  205. 

Supra,  p.  172.  (x)  The  Duke  qfStaeex,  1  W.  Boh. 

u)  The  Ocean  Wave,  L.  B.  3  P.  0.       270,  273. 
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compulsory  pilot  is  responsible,  and  which  are  negligent  only 
so  far  as  they  are  in  pursuance  of  his  orders.  In  The  Mm^, 
however,  it  was  considered  by  Sir  E.  Phillimore  that  in 
Admiralty  the  tug  would  be  Jiable  in  such  a  case  {y) ;  but  the 
point  was  not  expressly  decided,  for  those  on  board  the  tug 
were,  in  fact,  negligent.  It  was  held  by  Dr.  Lushington  in 
several  cases  that  the  tug  is  free  from  liability  in  such  a 
case  (s) ;  and  although  these  decisions  were  not  under  the 
existing  Pilotage  Act,  the  reasons  upon  which  they  were 
founded  seem  to  be  equally  cogent  at  the  present  day  as 
regards  the  non-liability  of  the  tug-owners.  Where  there  is 
negligence  on  the  part  of  the  tug-owner  or  the  tow-owner, 
compulsory  pilotage  will,  of  course,  be  no  defence  (a). 

In  some  harbours  (A)  the  local  Act  requires  that  the  tug  Tug  employed 
belonging  to  the  harbour  authority  shall  be  employed,  or,  if  «»°P"i«>^iJy- 
not  employed,  shall  be  paid  for  by  ships  entering  the 
harbour.  There  has  been  no  decision  as  to  the  liability  of  the 
shipowner  for  damage  done  by  his  ship  when  in  tow  of  such 
a  tug.  It  would  seem  that  the  principle  applied  in  the  case 
of  compulsory  pilotage  would  exempt  him  from  liability. 
The  liability  of  the  harbour  authority  would  depend  upon  the 
question  whether  the  crew  of  the  tug  are  the  servants  or 
agents  or  not.  In  some  cases  the  harbour  tug  is  chartered 
and  not  owned  by  the  harbour  authority. 

The  question  whether  the  owner  of  a  tow  can  by  contract-  Can  tow- 
ing  with  the  tug-owner  that  he  shall  have  entire  control  of  oontract^with 
the  tow  discharge  himself  from  liability  to  a  third  ship  for  a  tug-owner 
collision  between  the  tow  and  the  third  ship  has  not  been  from  Uabiiitj 
decided.    Having  regard  to  the  decisions  (c)  as  to  the  liability  *^^^ 
in  Admiralty  of    chartered  and  other  ships  out  of  their 
owners'  possession,  it  is  possible  that  the  tow  may  be  held 
Uable  in  Admiralty  in  such  cases,  though,  as  it  seems,  her 
owners  are  not  liable  at  law.     The  practice  of  tug-owners, 
however,  is  not  to  enlarge,  but  to  minimise,  their  responsi- 


(y)  6  P.  D.  14.  where    the    tng    bad     insufficient 

{£)  The  Duke  of  SusaeXy  1  W.  Rob.  power. 

270,  273;   The  Christim,  3  W.  Rob.  /tx  r^  xi.    ti      «    tt    v        ax 

27.    And  see  The  Ocean  Wave,  L.  R.  J^)  ^'^^^  ^I'if  L^JJf^"'  ^'*' 

3  P.  C.  205 ;  The  Gipsy  Kin/,  5  Not.  ^^  *  ^^  ^'°*-  °-  ^^^  (^°^*^)- 

of  Cas.  282,  288.  (e)  The  Lemingtm,  The  Druid,  Ths 

(a)  Ab  in  2^  BeJgie,  2  P.  D.  67,  Taewania^  ettpra,  pp.  69  seq. 

M.  X 
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bilities,  and  they  frequently  protect  themsielyes  by  a  special 
contract  against  the  liabilities  which  the  ordinary  towage 
contract  throws  upon  them.    The  terms  of  the  towage  con- 
tract in  the  case  of  The  Tasmania  are,  it  is  believed,  those 
upon  which  much  towage  is  done ;  and  under  such  a  contract 
the  tug-owner  stipulates  that  he  shall  not  be  liable  for 
damage  to  the  tow  even  by  his  own  servant's  negligence,  and 
also  for  an  indemnity   against  damage   done  by  the  tow. 
Where  there  is  no  special  contract,  and  those  on  board  the 
tug  are  not  servants  or  agents  of  the  owners  of  the  tow,  we 
have  seen  that  neither  the  tow  nor  her  owners  are  liable  {d). 
Tag  and  tow       Where  both  tug  and  tow  are  in  fault  for  a  collision  with  a 
judgment^  ^ '  third  ship,  judgment  goes  against  both  ships  in  Admiralty, 
ag^ainut  both,   as  it  would  at  law  go  against  the  owners,  for  the  whole 
Beverallj.        of  the  damage,  jointly  and  severally.     An  application  to 
limit  the  judgment  against  each  ship,  tug  and  tow,  to  haU 
the  loss   (as  is  the  practice  in  America  (e)  )   in  the  first 
instance,  was  in  a  recent  case  refused.     The  Admiralty  rule 
of  division  of  loss,  as  applied  in  this  country,  has,  it  was  said, 
nothing  to  do  with  such  a  case  (/). 
Between  tug        The  case  of  collision  between  a  tug  and  her  tow  presents 
^'         no  difficulty.      Each  vessel  must  exhibit  ordinary  care  and 
seamanship  in  keeping  clear  of  the  other,  and  must  discharge 
such  obligations  as  the  towage  contract  casts  upon  her.    A 
schooner,  in  casting  off  from  her  tug,  ran  into  her  stem,  by 
reason  of  her  not  porting  and  also  by  reason  of  the  tug  not 
starboarding,  as  was  proved  to  be  the  custom  in  America. 
Both  were  held  to  be  in  fault  (g).    So  a  tug,  in  assisting  to 
dock  a  big  liner,  got  too  close  to  her  propeller,  which  was 
being  worked  from  time  to  time,  and  was  struck  by  it.     She 
was  held  to  be  in  fault  for  being  in  such  a  position  (A). 
Two  tags  in        Where  two  or  more  tugs  are  engaged  in  towing  the  same 
ehip?^  o  one  ^j^j^^  difficult  questions  arise  as  to  their  respective  liabilities 
for  damage  to  or  by  themselves  or  the  ship.    In  an  American 

{d)  The  QuickiUp,  tupra,  p.  172.  loss  affainst  tow,  and  judgment  for 

U\  Infra   n    181  ^*^  *^®  ^^^  *^'"*  *^'  ^^  ^*' 

{$)  mjra,  p.  181.  Morgengry  and  The  Hhckeoek,  supra, 

(/)  The  Avon    and    The    Thomae  p.  126. 

JoUffe,  (1891)  P.  7  ;    The  Engliehman  .    (g)  The  William  TF.  JFood,^¥ed. 

and    The  Australia ^   eupra,   p.    131.  Bep.  601. 

For  a  case  of   aU   three  in  fault,  (A)  The  City  of  New  Tork,  54  Fed. 

judgment  bj  default  for  the  whole  Rep.  181. 
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oaee  wheire  the  ship  was  put  ashore  by  the  negligence  of  one 

or  both  tugs,  both  of  which  were  acting  under  the  command  ^ 

of  the  master  of  one  of  them,  both  were  held  liable  (i): 

The  responsibility  for  the  employment  of  a  tug  in  ordinary  Responai- 
cases  rests  with  the  master,  whether  the  ship  is  in  charge  of  emp^yment 
a  pilot  or  not.    But  if  the  employment  of  a  tug  is  necessary  o^  ^8- 
for  the  safety  of  the  ship  herself,  or  for  the  safety  of  other 
ships,  the  master  would  not  be  justified  in  refusing  to  employ 
a  tug  upon  the  pilot's  advising  him  to  do  so  {k).    If  a  yessel 
in  tow  is  under  way  when  she  ought  not  to  be  moving,  as  in 
a  dense  fog  or  in  a  crowded  dock  at  night-time,  the  presence  ' 
on  board  of  a  compulsory  pilot  would  not,  it  seems,  exempt 
the  owners  from  liability  for  damage  done  by  her  (/). 

The  decisions  of  the  American  Courts  as  to  the  duties  and  Liability  of 
liabilities  of  a  tug  and  her  tow  are  very  numerous.  They  are  S^aj^^T 
not  altogether  consistent  with  the  English  cases,  which  werd 
for  some  time  dominated  by  the  doctrine — often  a  misleading 
one — ^that  the  tug  is  the  servant  of  the  tow.  The  different 
character  of  much  of  the  towage  service  in  American  waters, 
where  towage  of  hulks  and  large  barges  at  sea  on  tow  ropes 
of  great  length  (m)  is  common,  and  where  large  fleets  of 
barges  are  constantly  being  navigated  in  harbours  and  on 
inland  waters  in  charge  of  one  or  more  tugs,  probably  accounts 
for  the  somewhat  different  view  of  the  law  taken  by  the 
American  Courts,  The  law  as  to  the  liability  of  tow  and  tug  American 
has  heem  thus  stated  by  the  Supreme  Court :  "  Oases  arise,  °"^*' 
undoubtedly,  where  both  the  tug  and  tow  are  jointly  liable  for 
the  consequences  of  a  collision ;  as  where  those  in  charge  of 
the  respective  vessels  jointly  participate  in  their  control  and 
management,  and  the  master  and  crew  of  both  vessels  are 
either  deficient  in  skill,  omit  to  take  due  care,  or  are  guilty  of 
negligence  in  their  navigation.  Other  cases  may  well  be 
imagined  where  the  tow  alone  would  be  responsible ;  as  where 
the  tug  is  employed  by  the  master  or  owners  of  the  tow  as 

(»)  The  ArturCf  6  Fed.  Bep.  308,  anchor,  anddriving,  to  employ  tug); 

where  there  is  an  interesting  judg-  The  AiTan^  9    Quebec   L.   "R,  278 

ment  of  Lowell,  G.  J.  (cable  parting). 

(At)  The  Julia,  Lntth.  224  ;   Burrell  {t)  See  The  Bortisaia^  Swab.  94. 

V.  Maehrayne,  18  Ct.  of  Sess.  Gas.  {m)  The  Mount  Mope  and  The  John 

4th  ser.  1048  ;    The  Gertor,  7  A^.  J7.  May,  iupra,  p.  108  (the  tow  lines 

M.  G.  412.     Gf.  The  Agamemnon,  1  and  tows  were  two-thirds  of  a  mile 

^nebeo  L.  B.  338  (dnty  of  ship  at  long). 
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Amerioaa  the  mere  motive  power  to  propel  their  vessel  from  one  point  to 
another,  and  both  vessels  are  exclusively  under  the  control 
and  direction  and  management  of  the  master  and  crew  of  the' 

tow But  whenever  the  tug  under  the  charge  of 

her  own  master  and  crew,  and  in  the  usual  and  ordinary 
course  of  such  an  employment,  undertakes  to  transport 
another  vessel  which,  for  the  time  being,  has  neither  her 
master  nor  crew  on  board,  from  one  point  to  another  over 
waters  where  such  accessory  power  is  necessarily  or  usually 
employed,  she    must    be   held  responsible  for  the  proper 

navigation  of  both  vessels Assuming  that  the  tug 

is  a  suitable  vessel,  properly  manned  and  equipped  for  the 
undertaking,  so  that  no  degree  of  negligence  can  attach  to 
the  owners  of  the  tow  on  the  ground  that  the  motive  power 
employed  by  them  was  in  an  unseaworthy  condition,  the 
tow,  under  the  circumstances  supposed,  is  no  more  responsible 
for  the  collision  than  so  much  freight  (n).  And  it  is  not 
perceived  that  it  can  make  any  difference  in  that  behalf  that 
a  part  or  even  the  whole  officers  and  crew  of  the  tow  are  on 
board,  provided  it  clearly  appears  that  the  tug  was  a  sea- 
worthy vessel  properly  manned  and  equipped  for  the  enter- 
prise "  (o).  This  statement  contains  a  fuller  and  more  correct 
exposition  of  the  principles  upon  which  the  respective  duties 
and  liabilities  of  tug  and  tow  are  to  be  determined  than  can 
be  gathered  from  the  doctrine  that  the  tug  and  the  tow  are 
by  intendment  of  law  one  ship,  or  that  the  tug  is  the  servant 
of  the  tow.  It  was  quoted  and  adopted  by  Sir  James  Hannen 
in  TheNiobe{p). 

In  accordance  with  the  principles  here  laid  down,  in  some 
cases  both  tug  and  tow  (^),  in  others  the  tug  alone  (r),  or  the 
tow  alone  (a),  have  in  America  been  held  liable  for  damage 

(»)    Cf.    7%e   Alabatna   and    The  31  Fed.  Rep.  427. 

Ganueoek,  2  Otto,  695.  (r)  Smith  v.   The  CreoU  and   The 

(o)  Sturgeayr.  Boyer,  24  How.  110.  Sampton,  2  Wall.  0.  0.  Rep.  486; 

(p)  Supra,  p.  174.  The    Ogemaw,   32    Fed.   Rep.    919. 

'    iq)  The  Cowman  and   The  FoHer,  Cf.   The    William,  4  Qnebeo  L.  B. 

Brown  Adm.  456 ;    The  Maifhey  and  306. 

The  Cooper,  14  Wall.  204 ;  ff^e  Shtt-  h)  The  Cainbridge,  The  Underhill, 

hert  and   The  Einar,  46  Fed.  Rep.  and  The  Chaee,  4  Bened.  866 ;  Cueh* 

497  ;    The   Alex.    Foleom    and    The  ing  v.  The  Oumere  of  The  John  Frater, 

Mary  B.  MiteheU,  44  Fed.  Rep.  932  21  How.  184 ;  The  Clarita  aod  The 

(tuff  in  fault  for  speed,  tow  for  being  Clara,  23  Wall.  1;    The  Galatea,  2 

under  sail) ;  The  City  of  Alexandria,  Otto,  439  ;    The  Imperial,  38  Fed. 
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done  to  other  ships  by  tug  or  tow.  Where  both  the  tug  and  American 
her  tow  have  been  sued  and  held  liable  in  Admiralty,  the 
decree  has  gone  against  each  of  them  for  half  the  damages, 
with  power  for  the  plaintifE  to  have  recourse  against  either 
of  them  for  the  balance,  in  case  of  failure  of  the  other  to  pay 
her  full  moiety  of  the  damages  {t).  The  English  Court  has 
refused  to  adopt  this  practice  {u). 

The  vast  amount  of  trade  that  is  done  in  America  by 
towage,  some  of  it  of  a  character  that  is  almost  unknown  in 
this  country,  has  created  a  class  of  cases  which  have  no 
parallel  in  our  books.  In  these  many  novel  points  of  law 
and  seamanship  have  been  decided.  For  example,  whether  a 
tow  of  two-thirds  of  a  mile  in  length  is  lawful  and  proper  (a?), 
whether  it  is  necessary  that  there  should  be  some  means  of 
communication  between  tug  and  tow,  whether  fog-horns  or 
signals  must  be  sounded  on  all  or  any  of  the  craft  in  tow  (^), 
whether  the  tow  line  must  be  cast  o£E  in  certain  cases  to  enable 
other  craft  to  cross  the  line  of  the  tow,  are  amongst  the 
questions  which  are  frequently  discussed  in  American  Courts, 
but  seldom  in  the  Courts  of  this  country.  A  few  of  the  cases 
illustrating  points  that  may  arise  in  our  own  Courts,  and  the 
application  of  the  principles  laid  down  in  Sturges  v.  Boyer^ 
are  given  below. 

A  barque  and  a  schooner  in  tow  of  two  tugs,  and  with  Tugr  alone 
their  oflScers  and  crews  on  board,  were  navigating  New  ^^^®' 
York  harbour.  Those  on  board  the  vessels  in  tow  took  no 
part  in  the  navigation  as  regards  directing  the  courses  of  their 
tugs,  and  both  were  taken  by  their  tugs  into  water  where 
under  the  local  rules  they  had  no  right  to  be,  and  where  they 
fouled  each  other.    It  was  held  that,  though  both  tugs  were 

Bflp.  614.  In  The  E.  B,  Forbes,  1  Joliffe,  (1891)  P.  7  ;  The  Englishman 
Spragiie,  328,  and  The  JReseue,  2  and  The  Australia  (No.  1),  (1894) 
Spragnie,  16,  the  tug  was  held  liable      P.  239. 

^?^^'^ratn^]^h^In.r.A  Ths       ^'   ^97  ,'    The  Glodia^]  79  Fed. 

Hartford  and  The  Unit,  7  Otto,  323  ;  ^P*  ®^'* 

The  Atlas,  ZOXio,Z^2\  The  Juanita,  (y)  The  Saleigh,    44  Fed.    Bep, 

ibid.    337  ;    The   Sterling   and   The  781;    The  M,  M.  Whitney,  77  Fed, 

Equator,  \^  OtUi,  ^1 ',  ne  Webb,  U  Bep.   1001;    86    Fed.    Bep.    697 

WaU.  474  ;  Munks  y.  Jackson,  66  The   Harold,    84   Fed.    Bep.    698 

Fed.  Bep.  671.  The  W.  H  Gratmek,  81  Fed.  Bepi 

(t»)   The   Axon   and    The    Thomas  690. 
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Aromcan  in  fault,  neither  of  the  ships  in  tow  was  in  fault,  and  that 
neither  of  them  was  liable  in  damages  to  the  other  (2).  There 
can  be  little  doubt  that,  in  this  country,  each  would  have  been 
liable  for  half  the  loss  of  the  other. 

Where  a  tug,  for  her  own  purposes,  and  without  the  oon- 
Bent  of  the  other  ship,  took  hold  of  a  vessel  alongside  a  wharf 
to  move  her,  it  was  held  that  the  tug  was  liable  for  any 
damage  the  vessel  might  do,  whether  those  on  board  her  might 
have  avoided  it  or  not  {a). 

Where  one  member  of  the  tow  got  adrift  and  did  damage 
whilst  the  tug  was  ^'  singling  out "  her  tow,  it  was  held  that 
the  tug  was  liable  (&).  In  another  case  the  tug  was  held 
liable,  because  her  master  had  negligently  moored  to  a  wharf 
three  of  his  barges,  one  of  which  got  adrift  and  fouled  a  ship 
at  anchor  {c).  In  another  (d)  case  the  tug'wafi  held  liable, 
because  she  had  more  craft  in  tow  than  she  could  manage. 
So  where  a  steamship,  in  order  to  extricate  herself  from 
danger  caused  by  a  heavy  raft  in  tow  of  two  tugs,  put  her 
engines  full  speed  ahead,  broke  the  raft  up,  and  forced  her 
way  through  it,  it  was  held  that  she  was  not  liable  for 
the  damage  to  the  raft  which  the  tugs  were  unable  to  con- 
trol W- 

In  a  heavy  gale  blowing  across  their  courses,  the  tows  of 
two  tugs  sagged  to  leeward  and  damaged  each  other.  Both 
tugs  were  held  in  fault  for  not  keeping  the  tows  clear  of  each 
other  (/).  A  tug  with  a  long  tow  rounding  a  bend  in  a 
river,  where  there  was  a  croas  set  of  tide,  was  held  in  fault, 
as  against  a  third  ship,  for  allowing  her  tow  to  sag  across 
the  river  so  as  to  occupy  half  the  sturboard  side  of  the  fair- 
way  (g). 

Where  the  pilot  of  a  barque  in  tow,  who  was  specially 
employed  to  take  her  through  a  narrow  and  dangerous 
passage,  being  in  charge  of  both  tug  and  tow,  proposed  to  go 

{z)  The  IhrU  Eekhof,  60  Fed.  Bep.  awak^f  67  Fed.  Bep.  15S. 

l34.  {d)  The  Miehmandy  The  E.  Seipen* 

{a)  The  Ben  Sooley^  6  Fed.  Rep.  hamen,  63  Fed.  Bep.  1020. 

318.  {e)  The  Athabaeea,  46  Fed.  Bep. 

{b)  The  Blanche  X.»  68  Fed.  Bep.  651. 

939 ;  The  B.  C,  VeU,  66  Fed.  Bep.  (/)  The  Bobert  Burnett,  46  Fed. 


122,  where  the  tow  got  adrift  by  her      Bep.  416. 
wn  fault.  (a)  Th4 

(<7)  The  P.  /.  Nfvine,   The  WHe^      lled»  Bep»'788« 


fattlt,^    J    _ {^The  Alioa  A.   WeMmm,   19 

^Bed>  v^       ' 
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on  one  side  of  a  rock,  but  the  tug,  seeing  other  oraft  in  the  American 
way,  without  orders  from  the  pilot,  and  in  spite  of  his  ***^' 
remonstranoes,   altered  her  course  in  order  to  go  on  the 
other  side  of  the  rooks,  upon  which  the  barque  took  the 
ground,  it  was  held    that    the    tug    was    liable    for    the 
damage  (h). 

If  the  tow-Une  parts,  by  reason  of  the  tug  suddenly  going 
ahead  and  putting  an  unnecessary  strain  upon  it,  and  dunage 
is  done  to  a  third  ship,  the  tug  is  liable  (t) ;  but  if  it  carries 
away  because  it  is  improperly  made  fast  on  board  the  tow,  the 
tow  is  liable  (k), 

A  tug,  being  unable  to  come  to  terms  with  her  tow,  a 
schooner,  as  to  the  charge  for  towing,  cast  off  the  tow-line, 
BO  that  the  schooner  went  against  a  dock  and  was  damaged. 
The  tug  was  held  liable  (/).  So  where  a  tug  salvor  started 
to  tow  off  a  lee  shore  without  getting  the  ship's  anchor,  and 
set  another  ship  adrift  by  fouling  her  anchor  with  the  anchor 
of  the  first  ship,  the  tug  was  held  liable  for  the  consequent 
loss  of  the  second  ship  {m). 

A  tug  took  her  tow  so  close  to  a  ship  at  anchor  that,  on 
suddenly  changing  her  course,  the  tow-line  parted,  and  the 
tow  fouled  the  ship  at  anchor.     The  tug  was  held  liable  (n). 

A  tug  was  held  in  fault  for  a  collision  between  her  tow  and 
a  third  ship,  caused  by  a  squall  which  might  have  been  fore- 
seen, and  guarded  against  by  anchoring  (o), 

A  long  and  heavy  tow  of  barges  in  a  winding  river,  with 
a  strong  tide,  requires  two  or  more  tugs  to  control  it ;  one  of 
these  is,  in  America,  styled  the  principal  or  governing  tug 
and  the  other  the  "helper."  A  principal  tug,  lying  at 
anchor,  with  her  tow  astern,  has  been  held  liable  for  not 
causing  her  "helper"  to  sound  a  fog-horn,  in  accordance 
with  local  rules,  as  she  lay  alongside  the  tow  (p). 

A  tug  and  the  third  ship  were  both  in  fault  for  a  collision 

(A)  The  Strathay,  27    Fed.  Bep.  (n)  City  of  Philadelphia  t.  Oavag- 

662.  nin,  62  Fed.  Bep.  627. 

■)  The  Natchez,  78  Fed.  Rep.  267.  ^*®P-  ^"'• 

(/)  The  A,  M.  £all,  43  Fed.  Rep.  (p)  The  HaUigh  and  The  Niagara, 

170.  44  Fed.  Rep.  781.    Cf.   The  Jamet 

(m)  The  Addie  J?.,  43  Fed.  Rep.  Bermnd,  44  Fed.  Rep.  693,  where 

163.  the  tag  and  tow  were  nnder  way. 
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American       between  the  tow  and  third  ship.     The  tow  sned  the  tog,  and 

^^^^^'  a  decree  passed  for  the  whole  of  the  loss  against  the  tug  (the 

third  ship  not  being  sued  (q)  ). 

Where  a  collision  may  be  avoided  by  casting  o£E  the  tow 
line,  it  is  the  duty  of  the  tug  (or  tow)  to  do  so  (r). 

Tuff  and  tow  Two  tugs  were  moving  an  ocean  steamship  in  New  York 
^  ^'  harbour.  The  officers  and  crew  were  on  board  the  liner,  but 
were  acting  under  the  orders  of  the  master  of  one  of  the  tugs, 
who  was  in  charge  of  the  operation.  It  was  held  that  the 
tow  and  both  the  tugs  were  liable  for  a  collision  between  the 
tow  and  a  third  ship.  The  owner  of  the  two  tugs  had  under- 
taken, as  *^  independent  contractor,"  to  move  the  steamship, 
and  the  tug-master  was  in  charge  of  the  whole  manoeuvre. 
Nevertheless,  the  tug-owner  and  the  owners  of  the  steamship 
were  held  liable  as  joint  tort-feasors.  Both  ships  being 
damaged,  the  tow  and  the  two  tugs  were  held  liable  in  equal 
shares  for  the  damage  to  the  third  ship,  and  the  damage  to 
the  tow  was  divided  between  herself  and  the  two  tugs  (s). 

So  where  the  pilot  of  a  barque  in  tow  was  in  charge  of  the 
navigation  of  tow  and  tug,  and  a  collision  occurred  between 
the  barque  and  a  third  ship,  both  tug  and  tow  were  held 
liable  {t). 

Where  a  tug  was  partly  in  fault  for  damage  to  the  tow  by 
collision  with  a  pier,  the  rule  of  division  of  loss  was  applied 
as  between  tug  and  tow,  the  damage  having  been  caused  by 
the  fault  of  both  (u).  And  so  where  a  schooner  lashed  along- 
side her  tug  was  damaged  by  collision  with  a  third  ship,  both 
she  and  her  tug  were  held  in  fault  for  navigating  in  water 
forbidden  by  local  rules  (or). 

Tow  alone  A  barge  made  fast  to  a  tow,  xmknown  to  the  tug ;  she 

broke  adrift  and  did  damage.  It  was  held  that  the  tug  was 
not  liable  (y).  So  also  where  a  lighter  was  fast  to  a  ship  in 
tow,  which  gave  the  order  to  the  tug  to  go  ahead  before  the 
lighter  had  cast  off ;  the  lighter  being  damaged,  it  was  held 
that  tug  was  not  liable  (s). 


liable. 


Iq)  The  Troy,  28  Fed.  Rep.  861.  1021. 

(r)  The  F.  W.   JFheeler,   78  Fed.  (x)  The  Maryland,  19 'Fed.^ep.bSU 

Bep.  824.  (y)  Anglo- Australian  St.  Nav.  Co, 

(#)  The  Express,  62  Fed.  Bep.  890.  t.  Cornell  Steamboat  Co.^  32  Fed.  Bep. 

(0  The  Maggie  S.  Hart,  38  Fed.  798. 

Bep.  765.  (z)  The  Jack  Jewett,  23  Fed.  Bep. 

(«)  I%e  Jonty  Jenks,  64  Fed.  Bep.  927. 
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Where  a  tug  was  so  small  that  she  was  controlled  by  the 
helm  of  her  tow,  which  by  her  weight  took  charge  of  her 
when  the  course  was  altered,  it  was  held  that  the  tow  was 
alone  liable  (a). 

A  tug  brought  a  ship  alongside  a  schooner  at  a  wharf. 
The  ship  in  tow  negligently  put  out  her  fender  so  that  it 
broke  the  schooner's  rail.  The  ship  was  held  alone  in 
fault  (6). 

A  schooner  in  tow,  with  her  mainsail  set,  was  struck  by  a 
gust  of  wind,  sheered  out  of  the  wake  of  the  tug,  and  struck 
a  bridge.     She  was  held  alone  in  fault  {c), 

A  large  steamship  was  being  hauled  out  of  her  dock  in 
New  York  harbour,  stem  foremost,  by  a  tug.  She  put  her 
engines  astern,  and,  gathering  too  much  way,  struck  and 
damaged  the  dock.  It  was  held  that  the  tug  was  not 
liable  {d). 

A  large  steamship  was  approaching  her  pier  under  her  own 
steam,  in  charge  of  a  pilot,  and  assisted  by  tugs  ahead  and 
astern.  She  struck  and  sent  adrift  a  float  moored  near  the 
pier.  Held  that  the  steamship,  and  not  the  tug,  was 
liable  (e). 

The  Supreme  Court  (/)  has  held  that  the  tow  is  identified 
with  her  tug  to  the  extent  '^  that  she  cannot  escape  the  con- 
sequences, if  the  collision  was  caused  wholly  or  in  part  by  the 
fault  of  that  (her  own)  tug." 

It  has  been  held  that  a  tug  with  a  fleet  of  barges  or  canal 

boats  in   tow,  though  she  is  not,  like  a  common  carrier, 

liable  as  insurer  of    the  cargo  on  board  her  tow  (^),  is 

generally  liable  for  damage  to  the  craft  in  tow  or  the  cargo 

on  board  them,  and  also  for  damage  to  third  ships  by  the 

tow  (h). 

It  is  an  implied  term  in  the  ordinary  contract  of  towage,  as  The  contract 

of  towage; 

(a)  BiaeeU  y.  The  Alexander,  3  Fed.  877. 

E^.  671.  (/)  The  X.   i=.  Dayton,  13  Dav. 

Vb)  JFiUey  v.  The  Celestial  Empire,  337. 

2  Fed.  Rep.  661.  (y)  The  Stranger,  Brown  Ad.  281  ; 

(e)  Stretch  v.  Tug  Margaret,  2  Fed.  The  Margaret,  4  Otto,  494. 

Bep.  255.    And  see  next  page  as  to  (A)  See   1    Parsons  on    Shipping, 

the  duty  of  the  tow  to  follow  in  the  ed.    1869,    536  ;    The    Quickstep,    9 

tag*swake.  WaU.  665.    As  to  the  duty  of  the 

{d)  Tne  John  A.  Oamie,  49  Fed.  tug  with  regard  to  the  making  up 

Bep.  6H2.  and   navigation    of    the    tow,   see 

(«)  Car  Float,  No.  4,  89  Fed.  Rep.  infra,  pp.  187,  18&. 
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its  tarns  and 
perfomumce. 


Daty  of  tag 
in  orowded 
waters. 


Dntj  of  tug 
to  wan  tow 
of  danger. 


interpreted  in  this  conntry,  that  the  tng  shall  exeroise  reason- 
able care  and  skill  in  its  perfonnanoe  (t),  and  that  she  shall 
implicitly  obey  the  orders  of  the  ship  in  tow  {k) .  If  no  orders 
are  given  by  the  latter,  it  is  the  duty  of  the  tug  to  take  such 
a  course  as  will  carry  herself  and  her  tow  clear  of  coUision 
and  other  dangers  (/) ;  but  it  seems  to  have  been  held  in  ihe 
Privy  Council  (w),  that  it  was  not  a  breach  of  duty  for  the  tog 
to  pursue  a  course  which,  though  imprudent,  the  pilot  of  the 
tow  acquiesced  in. 

Notwithstanding  the  rule  that,  under  ordinary  circum- 
stances, the  tug  must  obey  the  orders  of  the  ship  in  tow  (n), 
it  is  obvious  that  in  orowded  waters,  with  ships  passing  and 
repassing  in  all  directions,  frequent  and  sudden  alterations  in 
the  course  of  the  tug  must  be  made  to  dear  passing  craft. 
Under  such  circumstances  it  is  the  duty  of  the  tug  to  keep 
herself  and  her  tow  clear  of  other  vessels  without  waiting  for 
orders  from  her  tow  (o). 

Although  it  is  the  duty  of  the  tug  to  obey  the  orders  from 
the  ship  in  tow,  her  duty  does  not  end  here.  It  has  been 
already  stated  that,  in  the  absence  of  orders  from  the  tow,  she 
is  bound  to  show  proper  care  and  skill  in  the  course  she  takes 
and  in  the  performance  of  the  towage  service.  And  if  the 
orders  she  gets  from  the  ship  in  tow  are  manifestly  wrong,  it 
is  her  duty,  even  if  the  orders  are  given  by  a  pilot  in  charge 
of  the  tow,  to  warn  the  tow  of  her  danger.  ^*  The  vessel  and 
the  lives  of  the  crew  are  not  to  be  risked  because  there  is  a 
law  which  imposes  the  ordinary  responsibility  upon  one  indi- 


(•}  The  Ittttatat  (1898)  App.  Cas. 
613. 

{k)  The  ChrUtina,  3  W.  Bob.  27 ; 
6  Moo.  P.  C.  371 ;  Smith  t.  St.  Law- 
rence Tow  Boat  Co,,  L.  B.  5  P.  G. 
308  ;  The  Julia,  Lush.  224  ;  Spaight 
▼.  TedeaetUy  infra;  The  leea,  12 
P.  D.  34 ;  The  Niobe,  13  P.  D.  66, 
and  supra,  p.  174. 

{f)  Spaight  v.  Tvdcattle,  6  App. 
Cas.  217  ;  The  Sinquati,  6  P.  D. 
241  ;  The  Altair,  (1897)  P.  106  ; 
The  Cirilta  and  The  Iteaileee,  13 
Otto,  699. 

(w)  Smith  V.  St.  Lawrence  Tow 
Boat  Co,,  L.  B.  6  P.  C.  308.  See 
per  Lord  Blackbnm,  Spaight  t. 
Tedeaetle,  6  App.  Cas.  217,  222.    In 


America  oonslderable  responsibility 
is  thrown  on  the  tng.  llius  it  has 
been  held  that  it  is  the  dntr  of  the 
tog  to  be  acquainted  with  the 
waters  she  navigates,  and  to  keep 
her  tow  dear  of  local  dangers: 
The  Lady  JPike,  21  WalL  1;  The 
JFebb,  14  WaU.  406 ;  The  Margaret, 
4  Otto,  494. 

(«)  The  Christina,  3  W.  Bob.  27, 
33;  in  The  Duke  of  Suteez,  1  W.  Bob. 
270,  the  decision  was  to  the  same 
effect,  and  upon  similar  grounds. 

(o)  See  The  Sinquati,  6  P.  D.  241, 
supra,  p.  169 ;  The  Isea,  12  P.  D. 
34 ;  The  India,  Ad.  Diy.  7th  Deo. 
1886. 
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viduaL  .  .  «  .  It  is  not  for  the  steamer  (the  tag), 
knowing  the  danger,  to  maintain,  as  it  were,  a  sulky  silenoe, 
and  make  herself,  as  it  were,  instrumental  in  the  destmotion 
of  life  and  property  "  (p).  But  except  in  case  of  manifest 
inoapaoity  or  error  on  the  part  of  the  pilot,  it  would  seem  that 
it  is  not  the  duty  of  the  tug  to  exercise  a  discretion  as  to 
canying  out  the  pilot's  orders ;  nor  would  she  be  justified  in 
disobeying  them,  although  there  may  be  risk  of  collision  in 
carrying  them  out. 

Where  the  tug,  in  performanoe  of  a  towage  or  salvage  Damage  by 
service,  negligently  damages  her  tow  by  collision,  or  in  any  ^^  ^  ^^' 
other  way,  she  forfeits  her  right  to  towage  or  salvage  remu- 
neration  {q).    And  in  an  action  upon  the  towage  contract 
«he  cannot  recover  salvage  for  services  rendered  to  the  tow  in 
consequence  of  collision  (r). 

The  following  points  have  been  decided  with  reference  to  Mataal  dutlet 
the  mutual  duties  under  the  towage  contract  of  tug  and  tow.  tow"5ider  the 
The  tug  must  be  sufficient  as  regards  seaworthiness,  equip-  towage  oon- 
ment  and  power  to  perform  the  service  she  undertakes  («),  D^ii^of 
and  there  is  an  implied  warranty  by  her  owner  that  she  is  the  tag. 
so  (^).     If  she  supplies  the  tow-rope,  she  is  responsible  for  its 
sufficiency  (u).     8he  must  show  ordinary  skill,  care,  and 
diligence  in  performing  the  towage  service  (2;).     She  must 
generally  obey  the  orders  of  the  tow  as  regards  course,  speed, 
alterations  of  the  helm,  stopping  and  going  ahead  (^),  and 
also  orders  with  reference  to  the  tow-rope,  its  scope,  making 
it  fast  and  casting  it  off  (s).    If  the  course  is  left  to  her,  she 
is  responsible  for  its  safety  (a).    It  is  her  duty  to  keep  a 
vigilant  look-out,  both  on  her  own  account  and  on  account  of 

'   (p)  The   Duke    of  Maneketter,    4  845;  The  Jtaiata,  (1898)  App.  Gas. 

Not.  of  Gas.  575,  682 ;   5  Not.  of  613. 

Gas.   470.      The  tag  was,  in  this  (0  The  Undaunted,  11  P.  D.  46. 

ease,  pcrfoniimg  a  salyage  servioe.  („)  The  Bobert  Dixon,  4  P.  D.  121 ; 

As  to  the  duty  of  the  tow  to  warn  5  ^.  d.  54  ;  The  Echo,  7  Bened.  70: 

the  tug  of  danger,  see  The  Niobe,  The  A,  M,  Wetmare  and  The  Epnlon, 

'"^^'JUl  ^^A'  .    .       •  «r  «  V  «.        ^  Bened.  147  (American). 

{q)  The  Chrttttna,  8  W.  Bob.  27;  .  v  «,.      j\.       y     /    «„ .  .     -,. 

T&'AUair,  (1897)  P.  106  ;  The  Duke       JfL^^J^^iJ^'J^t '  J^ 

^J^^^^h^L^k^^^^^A  ^'  ^  Transport  Co.  v.   SetveU,  9 

2^*  ^  ^     5w«fp*J«A«,  Brown,  Ad.  jj^^^.g  j^   (Canada)  627. 

609,  where  a  set-off  was  allowed.  .  \  «       ^  vv>»uw«*;  »^  1 . 

(r)  The  Hjemmett,  4  Asp.  M.  0.  W  8«®  <»«08»  PP-  1^9,  186  teq. 

274;  6  P.  D.  227.  («)  The  JSneray,  L.  R.  3  A.  &  E. 

U)  The  United  Service,  8  P.  D.  66;  48 ;  TA^  Julia,  Lush.  224. 

9  P.  D.  3 ;    The  Mitmehaha^  Lush.  (a)  ITieAltair,  (1897)  P.  106. 
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her  tow,  since  the  latter  cannot  always  see  ahead  {b).  If  she 
is  compelled  to  cast  off  her  tow,  to  save  herself  from  collision, 
or  for  any  other  reason,  it  is  her  duiy  to  pick  up  her  tow 
again  as  quickly  as  possihle  (c). 

A  tug,  heing  overrun  by  a  heavy  sailing  ship  in  tow  with 
canvas  set,  cast  her  off,  and  shortly  afterwards  the  tow  ran 
into  a  light-ship.  8he  paid  for  the  damage  to  the  light-ship 
and  sued  the  tug.  It  was  held  that  the  tug  was  justified  in 
casting  her  off,  and  was  not  liable  {d). 
American  In  America  it  has  been  held,  in  the  case  of  a  tug  with  a 

number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty  of 
the  tug  to. arrange  and  make  up  her  tow ;  to  see  that  the  tow- 
lines  are  sufficient  and  properly  made  fast ;  and  generally  to 
superintend  and  navigate  the  tow,  so  that  other  ships  are  not 
injured  by  it,  and  so  that  the  barges  do  not  injure  each 
other  (6'). 

Tug-owners  are  held  liable  for  getting  their  tows  ashore  (/) ; 
for  attempting  to  cross  a  dangerous  bar  in  heavy  weather,  so 
that  the  ship  in  tow  capsizes  and  is  lost  (g) ;  for  continuing 
to  tow  an  ice-barge  full  of  water,  so  that  she  broke  in  half 
and  damaged  another  of  the  barges  in  tow  (h).  If  the  crew 
of  a  ship  in  tow  abandon  her  for  their  own  safety,  it  has  been 
held  in  America  that  the  towage  contract  is  at  an  end  (i) ; 
but  if,  through  stress  of  weather  or  otherwise,  the  tow  gets 
ashore,  it  is  the  duty  of  the  tug  to  stand  by  and  to  do  her  best 
to  extricate  her  (/.).  If  a  collision  or  other  damage  is  caused 
by  the  tug  suddenly  going  ahead  and  putting  an  unnecessaiy 
strain  upon  the  other  craft  (/),  or  upon  the  tow-line,  so  that  it 
parts,  the  tug  is  liable  (m). 

(b)  The  Jane  Baeon,  27  "W.  R.  35.  known  :     The   JPUrrepant,    42    Fed. 

[e)  The  Annapolis  and  The  Golden  Bep.  687. 

Zipht,  Luah.  365.  Q)  JSuntboU  Lumher,  ^.  Attocia- 

(rf)  The  Loyal  and  The  Chalhnffer,  iion,   60  Fed.  Rep.   428.      Cf.    The 

14  Quebec  L.  R.  135.  Bordentotcn,  40  Fed.  Rep.  682 ;  The 

{e)  The  Quickstep,   9   "Wall.   666  ;  Young  America,  25  Fed.  Rep.  207. 

The  Stranger.  Brown,  Ad.  281 :   The  (A)  gcott  v.  Cornell  Steamboat  Co., 

Cayvga,  16  Wall.   177  ;  The  Francie  59  Fed.  Rep.  638. 

f2  Wall.  U1^'   ^^  '    ^^'  ^^''^'''  .  W  ^  ^'  ^'  ^'^""^^  ^^  ^^-  ^• 

-  (/)  The  Ariuro,  6  Fed.  Rep.  308  "^|'    _     _ 

(two  tuR8  towing  one  ship);    The  (^)  ^  ^owii^  America^   26  Fed. 

/.    jr.   Taxon,   24  Fed.   Rep.  302;  5«P-    ^74;    p<r   Free,    Mriarfy,   24 

The  E.  K  Simpson,   60  Fed.  Rep.  '^d.  Rep.  478. 

452 ;    The  S.    JF.  Morris,   59  Fed.  (/)  The  Luckenbaeh,  15  Fed.  Rep 

Rep.  616;  The  S.  S,  Wilhehn,  ihid,  624. 

169  ;    ahter,  if   the  danger  ie  «n-  (m)  the  Alpha,  27  Fed.  Rep.  759. 
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A  craft  known  by  her  owner  and  by  the  tug-owner  to  be 
unseaworthy  was  taken  in  tow  and  sank.  It  was  held  that 
both  were  liable  and  the  loss  was  divided  (w).  So,  where  both 
tug  and  tow  attempted  to  force  their  way  through  ice  which 
damaged  the  tow  (o),  and  where  a  craft  in  tow  struck  a  pier 
partly  by  the  tug's  fault,  and  partly  by  her  own  fault  in 
having  no  man  at  the  helm  (p),  the  loss  was  held  to  have 
been  caused  by  the  fault  of  both. 

The  duty  of  the  ship  in  tow  is  to  direct  the  course^  and  I>atie8  of 
generally  to  give  orders  as  to  the  conduct  and  navigation  of 
the  two  ships  (q) ;  to  keep  a  good  look-out,  and,  in  case 
of  danger,  to  attract  the  attention  of  the  tug  by  hailing  or 
in  some  other  manner,  so  as  to  warn  her  of  the  danger  (r) ;  to 
follow  in  the  wake  of  the  tug  as  nearly  as  possible  («) ;  to 
have  proper  lights  exhibited  (t) ;  in  frequented  waters  to  have 
the  tow-rope  so  made  fast  that  it  can  be  readily  cast  o£E  (u)  ; 
and  to  give  the  order  to  slip  when  necessary  (x). 

In  The  Jane  Bacon  (f/),  a  ship  in  tow  was  held  liable  for 
the  capsizing  of  a  smack  by  the  tow-rope,  which  caught  her 
mast.  The  tug  altered  her  helm  and  passed  on  one  side  of 
the  smack ;  the  tow,  instead  of  following  in  the  tug's  wake, 
altered  her  helm  in  the  opposite  direction  and  endeavoured 
to  pass  on  the  other  side  of  the  smack.  The  tow-rope,  being 
thus  spread,  caught  the  smack's  mast  and  capsized  her. 

The  mutual  rights  and  liabilities  of  the  tug  and  tow  in  case  Mataal  nglits 
of  a  collision  between  themselves,  and  in  case  of  a  collision  ©f  tug*and^^ 
between  either  of  them  and  a  third  ship,  have  been  the  tow  in  cane 
subject  of  decisions,  and  appear  to  be  as  follows : —  (i)  between 

Aj8  between  the  tug  and  her  tow,  the  latter  would  be  solely  /^f^w^ 

(n)  The  William   Kraft,   33  Fed.  («)  The  Jane  Baeon,  27  W.  R.  35 ; 

Rep.  847.  The  Stranger,  Brown  Ad.  281 ;    The 

(o)  TheE,A.Packer,22Yedi.'Bap,  Maria  Martin,   12  WaU.   31;    The 

668.  Ciampa  Emilia,  53  Fed.  Rep.  155; 

{p)  The  Jonty  Jenks,  54  Fed.  Rep.  The  Janoh  Brandow,    39  Fei.    Rep. 

1021.     Gf.  ConoUy  v.  Rose,  11  Fed.  831 ;    The  Sagua,  42  Fed.  Rep.  461 ; 

Bep.  312;  The  Jrilliam  Hurtaugh,  3  as  to  damage  done  bj  the  sudden 

Fed.  Rep.  404 ;    The  William  Cox,  9  sheering  of  a  disabled  ship  in  tow, 

^ed.  Rep.  672  (cases  of  loss  divided).  see  The  Edwin  Hawley,  42  Fed.  Rep. 

{q)  See   the   cases    cited,    supra,  606. 

pp.  169,  185  eeq,  {t)  The  Mary  SounseU,  4  P.  D.  204. 

(r)  The  Niobe,  13  P.  D.  66.     It  {u)  The  Jane  Bat^n,  27  W.  R.  35. 

was  here  held  that  this  was  a  duty  (x)  The  Energy,  L.  R.  3  A.  &  C, 

of  the  tow  as  regards  a  third  ship  48. 

with  which  she  was  in   collision :  (y)  27  W.  R.  35.    Of.  The  W,  A, 

tupra,  p.  176..  levering,  36  Fed.  Rep.  611.' 
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one  of  them     liable  for  a  oollwon  oaoBed  to  the  tag  entirely  by  the  im- 
fi^p.^  proper  orders  of  those  on  board  the  tow,  whether  the  collision 

were  with  the  tow,  or  with  a  third  ship.  Thus,  where  a  ship, 
having  engaged  a  tug  off  Dungeness  to  take  her  to  Gh*avesend, 
ordered  her  to  take  the  tow-line  on  board  at  a  time  when  the 
state  of  the  weather  made  it  nnneoessaiy  and  dangerous  for 
her  to  do  so,  it  was  held  that  the  ship  in  tow  was  liable  for  a 
oollision  between  herself  and  the  tug  which  oocuired  whilst 
the  line  was  being  passed  from  the  one  ship  to  the  other  (s). 

In  the  case  of  an  ordinary  towage,  if  no  orders  are  given 
by  the  tow  as  to  avoiding  a  third  ship,  and  a  collision  occurs 
between  the  tow  and  the  third  ship,  it  has  been  held  that  the 
.  tow,  being  in  fault  for  giving  no  orders,  cannot  recover 
against  the  tug,  either  for  injury  which  she  herself  received 
in  the  collision,  or  for  damages  which  she  was  compelled  to 
pay  to  the  third  ship.  And  this  appears  to  be  so,  although 
the  tug  could  with  ordinary  care  have  avoided  the  collision. 
The  Energy,  A  barque  in  charge  of  a  compulsory  pilot  was  being  towed  up 
the  Thames.  She  fell  in  with  a  brig  working  up  the  river 
against  a  head  wind.  The  pilot  gave  no  orders  to  the  tug, 
and  the  tug  improperly  attempted  to  cross  the  bows  of  the 
brig.  The  barque  cast  off  her  tow-line  and  attempted  to  go 
under  the  brig's  stem,  but  failed  to  dear  her.  The  collision 
might  have  been  avoided  if  the  tug  had  cast  off  the  tow-line. 
The  pilot  gave  no  orders  throughout.  The  barque  was  sued 
by  the  brig,  and  damages  were  recovered  against  her.  In  an 
action  brought  by  the  barque  against  the  tug,  it  was  held  that 
she  could  not  recover  these  damages,  being  herself  partly  in 
fault  for  the  collision  (a). 

This  case  has  been  the  subject  of  some  discussion.  It 
appears  to  have  been  assumed  that  the  negligence  of  the  pilot 
was  contributory  negligence  on  the  part  of  the  plaintiffs,  or 
for  which  they  were  responsible,  so  as  to  prevent  them  from 
recovering  for  a  loss  caused  partly  by  the  fault  of  the  tug. 
That  this  would  be  so  where  the  pilotage  is  not  compulsory  is 
clear ;  but  there  is  considerable  doubt  whether  the  case  is  the 

(c)  The  Juliay  Lash.  224 ;  aod  see  Tow  Boat  Co,,  L.  R.  5  P.  C.  308  ; 

The  Itobert  Dixtm,  4  P.  D.   121 ;    6  The  Robert  Dixon,  4  P.  D.  121 ;   5 

P.  D.  64 ;  and  infra,  p.  193.  P.   D.   64.      As    to   Couniy  Court 

'  (a)  The  Energy,  L.  K.  3  A.  &  E.  jarisdiction   for   breach  of  towage 

48.    And  Bee  iSmt'M  t.  8t.  Lawrenee  contraol^  Bee  The  leea^  12  P.  D:  3i. 
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same  when  the  pilot  is  in  oharge  by  compulsion  of  law,  and  is 
not  the  servant  or  agent  of  the  shipowner.    This  question  was  Whether 
discussed,  though  not  decided,  in  a  ease  before  the  House  of  affeotodby^ 
Lords.     The  question  was  as  to  the  liability  of  the  tug  for  contributory 
damage  to  the  tow  caused  by  her  getting  ashore  owing  to  the  part  of  oom- 
tug's  negligence,  there  being  also  neg%enoe  on  the  part  of  ^^^  ^^°* 
the  compulsory  pilot  of  the  tow.     It  was  held  (in  Ireland)  of  tow. 
that  the  tow  could  not,  in  such  a  case,  recover  against  the  tug. 
The  v'iew  taken  of  the  facts  by  the  House  of  Lords  rendered 
the  decision  of  this  question  unnecessary ;  but  Lords  Selbome 
and  Blackburn  intimated  their  opinion  that  under  such  cir- 
cumstances the  owners  of  the  tow  would  not  be  prevented  by 
the    negligence  of   the  pilot  from  recovering  against  the 
tag(*). 

A  further  question  arises  in  such  a  case,  whether  the  rule  Bole  of 
of  equal  division  of  the  loss  applies  as  between  the  tug  and  i^^^  ^  ^ 
her  tow.  Where  a  tug,  A.,  was  in  fault  for  a  collision 
between  her  tow,  B.,  and  a  third  ship,  C,  and  C.  was  also 
in  fatdt  for  having  an  improper  light,  it  was  held  in  America 
that  the  rule  of  equal  division  of  loss  applied  as  between  C. 
and  A.  {c).  In  The  Energy  this  question  does  not  appear  to 
have  been  discussed ;  it  seems  to  have  been  assumed  that  the 
plaintiffs,  the  owners  of  the  tow,  were  entitled  either  to  f uU 
damages  or  to  nothing. 

In  America,  the  rule  of  division  of  loss  is  applied  in  cases  Amerioan 
of  collision  between  a  tug  or  tow  and  a  third  ship,  in  a  manner  ^^^^' 
iot  which  there  is  no  precedent  in  this  country.  Thus  we 
have  seen  {d)  that  where  tug  and  tow  are  both  in  fault,  the 
decree,  in  America,  goes  in  the  first  instance  against  each  for 
half  the  damage  to  the  third  ship.  So  where  the  tug  was  in 
fault  for  a  coUision  between  tow  and  third  ship,  and  the  third 
ship  was  also  in  fault,  the  tug  was  held  liable  for  half  the 
damages  {e).  But  tug  and  tow  are  jointly  and  severally  liable 

{h)  Spaight   T.   Tedeattle,  6  App.  Towiftff  and  Transport  Co.  v.  Sewell, 

Cas.  217.    The  Btune  question  was  9  Bayal's  Rep.  (Canada)  627. 

conffldered  in  Dudman  t.  Dublin  Jhrt  (c)  The  James  Gray  and  The  John 

and  Docks  Board,  Ir.  Rep.  7  G.  L.  Fraser,  21  How.  184. 

618:    and    The  Adam   W,  Spies,  70  {d)  Supra,  p.  180. 

L.  J.  Ad.  25 ;  in  the  latter  case  Sir  (e)  The  James  Gray  and  The  John 

F.  Jetme  was  prepared  to  hold  that  Fraser,  21  How.  184.   In  The  Energy, 

M.  8.  Act,  1894,  8.  633,  protected  supra, 'p,  190,  this  point  was  not  oon- 

the  owner.    See  also  British  Columbia  ndered. 
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for  the  damage  to  the  third  Bhip,  and  the  latter  maj  Bue 
either  or  both  (/),  It  is  held  that,  as  between  the  two  wrong- 
doing ships,  the  right  of  apportioning  the  damages  is  a  sub- 
stantial right,  and,  if  one  only  is  sued,  she  has  a  right  to  have 
the  other  brought  in  as  a  co-defendant ;  and  that,  in  order  to 
avoid  multiplicity  of  suits,  all  the  wrong-doers  should  be  sued 
in  the  first  instance  (g). 

In  this  country,  where  all  three  ships,  tug,  tow,  and  third 
ship,  were  in  fault  for  a  collision  between  tug  and  third  ship, 
judgment  went  against  tug  and  tow,  jointly  and  severally, 
for  half  the  loss  (h).    So  in  America,  where  tug  and  tow  are 
both  in  fault  for  damage  to  the  tow  by  breach  of  the  towage 
contract,  whether  by  collision  (t)    or    not  (^*),  the  rule  of 
division  of  loss  is  applied. 
Tow  in  cd-         A  tug  in  a  gale  being  over-run  by  her  tow,  cast  her  oflF. 
being  oast  off  The  tow  afterwards  came  into  a  collision  with  a  lightship,  for 
by  tug.  which,  in  an  action  by  the  owners  of  the  latter,  she  was  held 

in  fault.  She  subsequently  sued  the  tug,  alleging  that  the 
collision  was  caused  by  the  efPect  of  the  tow  ropes,  after  being 
cast  ofiP,  upon  her  steering.  It  was  held  by  a  Canadian  Yice- 
Admiralty  Court  that  the  tug  was  justified  in  casting  off  her 
tow  under  the  circumstances ;  it  being  also  found  as  a  fact 
that  the  tow  was  guilty  of  negligence,  and  that  her  steering 
was  not  affected  by  the  tow-rope  (/). 
Tag  under-  Where  the  towage  contract  is  not  upon  the  ordinary  terms, 

dotief  "^^^^^  ai^d  the  tug  undertakes  a  larger  responsibility  as  to  the  con- 
duct of  the  tow  than  is  usual,  it  may  be  her  duty  to  act 
without  orders  from  the  tow  (m). 

The  facts  of  The  Tasmania  (n)  have  been  already  stated. 
The  oolUsion  there  was  between  the  tug  and  her  tow,  and 
was  caused  by  the  fault  of  the  master  of  the  tug,  who  was 

(/)  The    Charles   Allen,   11    Fed.  p.  175,  note  (7),  as  to  this  ease;  The 

Rep.  317;   The  Alias,  3  Otto,  302;  Avon  and  The  Thomas  Jolife,  supra. 

The  Franconia,  16  Fed.   Rep.   149;  p.  131. 

The  Annie  Williams,  20  Fed.  Rep.  (t)  The  Jonty  Jenks,  64  Fed.  Bep. 

866 ;   although  the  fault  of  one  is  1021 ;    The  Express,   62  Fed.  Rep. 

gross,  and  of  the  other  slight:  The  890. 

Franeonia,  supra,  {k)  The    William   Kraft,  33  Ped. 

{g)  The  Httdson,  15  Fed.  Rep.  Ifi2.  Rep.  847. 

For  other  American  cases  on  these  (0  The  Loyal  y.  The  Challenger,  14 

points,  f^ee  supra,  p.  181.  Quebec  L.  R.  135. 

(A)  The  Englishman  and  The  AuS'  (m)  See  The  Isea,  12  P.  D.  34. 

iralia,  supra,  p.  131 ;  and  see  supra,  (»)  13  P.  D.  110,  supra,  p.  83. 
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the  servant  of  the  charterer  and  not  of  the  owner  of  the  tug. 
It  was  held  that  the  tug  was  not  liable  in  rem  because  the 
tug-master,  the  wrong-doer,  was  not  the  servant  of  the 
owners  of  the  tug,  and  because  the  charterers  and  the  tug 
were  by  the  terms  of  the  towage  contract  protected  from 
liability  for  negligence  of  the  tug-master. 

In  an  unreported  case  a  tug,  A.,  towing  a  vessel,  B.,  was  Tug  iniured 
struck  and  injured  by  the  tow-rope  of  another  tug,  C,  which  of  anofher*^*^ 
was  ahead  of  A.,  and  also  towing  B.     It  was  held  that  the  *«»  towing 
damage  was  caused  by  the  faxilt  of  C.  in  having  too  long  a 
scope  of  tow-line  out,  and  also  by  the  fault  of  A.  in  not 
keeping  dear  of  the  tow-line  (o).     The  rule  of  division  of  loss 
appears  to  have  been  applied. 

For  injury  the  tug  receives  herself,  or  for  damages  which  Eecoveiy  by 
she  is  compelled  to  pay  in  respect  of  a  collision  between  her-  ^w.*^*"^ 
self  and  a  third  ship,  she  cannot  recover  against  the  tow, 
unless  the  collision  was  caused  by  improper  orders,  or  other- 
wise by  the  negligence  of  the  tow.  Where  she  could  herself 
have  avoided  the  collision,  had  she  exercised  ordinary  care, 
she  clearly  could  not  recover  against  the  tow  merely  on  the 
ground  that  the  latter  gave  no  orders  (7>).  For  we  have 
seen  that  under  certain  circumstances  it  is  her  duty  to 
keep  clear  of  other  ships  without  waiting  for  orders  from  the 
tow. 

The  liability  of  the  owner  of  the  tug  for  damage  done  to  Limiiation  of 
the  tow,  by  improper  navigation  of  the  tug  in  the  perform-  uJ^biH^^"^'* 
anoe  of  the  towage  contract,  is  limited  by  the  statute  in  this 
as  in  other  cases  of  collision  (q). 

The  owners  of  a  ship  that  takes  another  in  tow  are  not  Owners  of  a 
the  less  liable  for  a  collision  between  the  two  ships,  caused  Se^aLved  "*^ 
by  the  ne^liirence  of  the  towinff-ship,  because  she  is  enffaered  »*»*?  are  liable 
as  a  salvor  or  quasi-salvor.     The  steamship  Them  leU  in  with  between 
The  Sardis  in  a  disabled  state.     The  master  of  The  Thetis  and^v^^ 
agreed  to  tow  the  latter  to  port.     He  had  received  no  instruc- 
tions from  his  owner  as  to  offering  towage  or  salvage  service 
to  other  ships,  but  the  policy  of  insurance  effected  upon  The 
Thetisj  and  her  bills  of  lading,  contained  provisions  as  to  her 

o  J?'  P^-.  %^  ^^^'  ^^-  ^**  W  ^«A^*«y  V.  Touna,  46  L.  J. 
oOtn  Apm,  1884.  />,  -p  »,«« 

(p)  See  The  SinquaH,  5  P.  B.  24L  ^'  ^'  ^^^' 


194  TUG  AND  TOW. 

performing  such  Bervioee.     In  attempting  to  take  I%e  Sardis 

in  tow  The  Thetis  negligently  ran  into  and  sank  her.     It  was 

held  that  the  master  of  ITie  Thetis  was  acting  within  the 

scope  of  his  employment  in  undertaking  to  tow  The  Sardis^ 

and  her  owners  were  held  liable  for  the  collision  (r). 

I>ootxine  of         In  one  case  it  was  contended  that,  the  tog  being  the  servant 

SojS^^Sies  ^^  ^^®  ^^^>  ^^^  doctrine  of  common  employment  («)  applied, 

not  apply  as    as  between  the  tug  and  the  servants  of  the  owners  of  the  tow, 

and  servante    80  &&  to  prevent  the  owners  of  the  tug  recovering  against  the 

of  otraew  of    ^^yf^  ^^j^^  j^^p  owners  damages  for  a  collision  between  tug  and 

tow  caiised  by  the  fault  of  the  tow.     This  argument  did  not 

succeed  (^). 

Improper  For  a  collision  caused  by  the  fault  of  the  tug  in  taking 

^psintow.    ^^  improper  number  of  vessels  in  tow  either  between  the 

vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 

owners  of  the  tug  would  prima  facie  be  liable  to  the  owners 

of  the  tow  upon  the  towage  contract  (ti).     It  is  not  unusual 

for  tug-owners  to  relieve  themselves  from  this  liability  by 

expressly  contracting  that  they  shall  not  be  answerable  for 

the  npgligence  of  their  servants  on  board  the  tug  (x). 

The  mere  fact  that  one  of  the  vessels  in  tow  strikes  and 
damages  another  vessel  in  tow,  raises  no  presumption  of 
negligence  on  her  part.     It  was  so  held  where  the  leading 
vessel  in  tow  took  the  ground,  and  the  following  vessel  ran 
into  her  (y). 
With  whom         Where  two  or  more  ships  are  in  tow  of  the  same  tug,  and 
reBtT^wTO^^  no  agreement  has  been  oome  to  between  them  and  the  tug  as 
more  tiianone  to  which  ship  is  to  have  the  command,  it  has  not  been  decided 
r&me  la  in      ^^  whom  the  command  rests  («).     Where  the  craft  in  tow 
are  barges,  it  would  probably  be  held  to  be  in  the  tug  («?) ; 
and  the  fact  that  the  craft  in  tow  are  vessels  capable  of  inde- 
pendent movement,  when  not  in  tow,  would  seem  to  be  im- 
material.    Three  schooners  were  in  tow  of  a  tug  with  their 
mainsails  set.    A  squall  struck  them,  and  a  collision  followed 


(r)  l%s  l^etUy  L.  R.  2  A.  &  £.  (x)  The  United  Service,  M^t  eupra, 

66.  (y)  See    Harrie    v.    Anderaon.    li 

(«)  Priestly  v.    FowUi*,    3    M.    &      0.  B.  N.  S.  499. 


W.  1.  (z)  The  Gipsy  King,  6  Not.  of  Cas. 

(0  The  Julia,  Lnsh.  224.  282. 

\u)  See  The  (TniUd  Service,  8  P.  B.  {a)  See   The  Quickstep,  16  P.  D. 

66  ;  9  P.  D.  3.  196,  supra,  p.  172. 
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between  the  first  and  third  schooner  (which  had  been  cafit  off 
by  the  second) .  It  was  held  that  the  third  was  not  in  fault  (J) . 
In  America,  the  tug,  being  responsible  for  the  proper  making 
up  of  the  tow,  is  liable  for  a  collision  between  two  of  the 
yessels  in  tow  caused  by  the  bad  steering  qualities  of  one  that 
is  put  astern  of  the  other  with  which  she  is  in  collision  (c). 
But  it  has  been  held  in  such  a  case  that  one  of  the  ships  in 
tow  could  not  recover  against  the  tug  for  damage  caused  by 
being  under  weigh  in  a  thick  fog  when  they  ought  all  to  have 
brought  up.  It  was  assumed  by  the  Court  that  it  was  the 
duty  of  the  ship  in  tow  to  give  the  order  to  bring  up  {d). 
Where  two  vessels  were  in  tow  of  the  same  tug,  without  ob- 
jection on  the  part  of  that  one  of  them  which  was  nearest  the 
tug,  and  this  vessel  took  the  ground  and  was  run  into  by  the 
other  astern,  it  was  held  that  she  could  not  recover  against 
the  vessel  that  ran  into  her  (e). 

In  a  Canadian  case  (/)  a  sailing  ship  in  tow  with  her 
sail  set  was  held  in  fault  for  a  collision  with  an  overtaking 
and  passing  steamship,  against  which  she  was  driven  by 
another  ship  in  tow  of  the  same  tug  striking  her  on  her 
quarter. 

The  tug  can  be  sued  in  rem  for  damage  to  the  ship  in  tow  Admiralty 
received  in  a  collision  caused  by  negligent  towage,  whether  |n'J|J^"of^'^ 
such  damage  is  sustained  by  the  tow  in  a  collision  with  a  negligent 
third  ship  or  with  the  tug  (g).     And  the  tug  may  be  sued  in     ^*^' 
Admiralty  for  damages  which  the  tow  has  been  compelled  to 
pay  to  a  third  ship  for  a  collision  caused  by  the  fault  of  the 
tug  (A). 

Attempts  have  been  made  to  try  the  question  between  tug  Third-partj 
and  tow,  as  to  the  ultimate  liability  for  collision  with  a  third  P'*'^^"^- 


{b)  Law  Y.  Baker,  26  Fed.   Rep.  {h)  The  Energy,  L.  R.  3  A.  &  E. 

164.  48.     It  seems  that  the  Admiralty 

(e)  Orhanovieh  t.   The  America,  4     .  Ck>urt  has  jurisdiction  in  a  claim  for 

Fed.  Rep.  337.  damage  caused  by  nogligent  towage, 

(d)  Smith  ▼.  St.  Lawrence  Tow  Boat  whether  such  damage  is  reoeiyed  in 

Co.f'L.'R.  d  P.  G.  308.  a  collision  or  not :  see  supra,  p.  27, 

{e)  Harris  y.  Anderson,   14  C.  B.  note  {b).    The  Admiralty   jurisdic- 

N.  S.  499.  tion  of    the  United  States   Ck>urt8 

(/)  The  Farewell,  8  Quebec  L.  R.  includes  all  claims  arising    out  of 

87.  towage    contracts :     2    Parsons    on 

Iff)  The  NightwaUh,  Lush.   542;  Ship.  (ed.  1869),  176, 188;  The  Webb, 

The  Julia,  ibid,  224.  14  Wall.  406. 

02 


196 


TUG  AND  TOW, 


ship  bj  means  of  the  third-party  prooedure  under  the  Jadi- 
catuie  Act.  The  existing  roles  do  not  enable  a  third  party 
to  be  brought  in  for  such  a  purpose  (t). 

Where  the  liability  is  reasonably  in  doubt,  tug  and  tow 
may  properly  be  made  co-defendants  (k). 


(t)  See  infra,  p.  297.    Ab  to  the  {k)  The  Ricer  Lagan,  6  Asp.  M.  C. 

practioe  in  Amenoa,  see  The  ffudton,      281.     Gf.   The  Myetery,   (1902)  P. 
15  Fed.  Bep.  162.  116. 
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CHAPTEE  IX. 

FOREIGN  SHIPS — FOREIGN  LAW — FOREIGN  JUDGMENTS. 

Is  collision  cases  where  one  or  both  the  ships  are  foreign,  Law  ap- 
questions  frequently  arise  as  to  the  law  applicable  to  the  case,  ^j^m^gMpg; 
and  particularly  as  to  the  application  of  British  statutes  to  oollifiion  in 
foreign  ships.     The  general  rule  is  that  municipal  laws  are  wl^ra! 
binding  upon  the  subjects  of  the  state  by  which  they  are 
enacted  everywhere,  but  upon  foreigners  only  when  they  are 
within   its    jurisdiction  (a).      The  principle  which  governs 
questions  of  jurisdiction,  and  remedies,  has  been  thus  stated : 
^^  In  regard  to  the  merits  and  rights  involved  in  actions,  the 
law  of  the  place  where  they  originated  is  to  govern  .  .  .  but 
the  forms  of  remedies  and  the  order  of  judicial  proceedings 
are  to  be  according  to  the  law  of  the  place  where  the  action  is 
instituted,  without  any  regard  to  the  domicil  of  the  parties, 
the  origin  of  the  right,  or  the  country  of  the  act  '*  (6). 

Before  the  passing  of  25  &  26  Yict.  c.  63,  foreign  laws,  and 
the  general  maritime  law,  touching  the  steps  to  be  taken  to 
avoid  collision,  and  the  extent  of  the  shipowner's  liability, 
differed  from  the  law  of  this  country,  and  questions  of  diffi- 
culty arose  in  the  case  of  collisions  where  one  or  both  ships 
were  foreign  as  to  the  law  applicable  to  the  case.  By  the 
Act  above  mentioned  it  is  provided,  with  reference  to  the  rule 
of  the  road  and  the  extent  of  shipowner's  liability,  that  in 
the  Courts  of  this  country  foreign  ships  shall  be  judged  by  the 
British  law.     There  are,  however,  several  points  upon  which 

(a)  As  to  the  limits  of  British  14,  §  558,  7th  ed.  p.  702.  And  see 
JQiifldiotion,  see  The  Sazonia  and  Donn  y.  Lippman^  5  CI.  &  Fin.  1. 
The  Eclipse,  Lush.  410 ;  The  Anna'  So  a  foruigner  in  France  suing  for 
poHe  and  The  Johanna  Sioll,  Lash.  a  collision  is  subject  to  the  dis- 
295  ;  Megina  t.  Keyn^  The  Franeonia,  abilities  (Jin  de  non  reeevoir)  of  the 
2  Ex.  D.  63  ;  of  Admiralty  jurisdic-  Code  de  Conmierce,  Arts.  435,  436 ; 
tion,  infra,  p.  198.  Abordage  Nantiqae,  Caomont,  §{  82, 

(b)  Story^s  Conflict  of  Laws,  Ch.  83. 


198 


FOREIGN  SHIPS — ^POREIGN  LAW — ^FOREIGN  JUDGMENTS, 


Jurisdiction 
of  Admiralty 
Courts  where 
both  the  ships 
are  foreign. 


Limits  of 

Admirsltj 

jiirisdiotion. 


the  deoisions  above  referred  to  (c)  are  material,  and  as  to 
which  there  is  some  doubt  whether  British  or  foreign  law  is 
to  prevail.  As  stated  above,  the  general  rule— where  the 
matter  is  not  expressly  provided  for  by  statute — ^is,  that  as  to 
rights  and  merits  the  law  of  the  place  of  collision  {lex  loct)^ 
and  as  to  remedies  and  procedure  the  law  of  the  tribunal  {lex 
fori)y  is  to  prevail.  The  form  in  which  the  question  may 
arise  at  the  present  day  is  indicated  below. 

Actions  for  collision  are  said  to  be  communis  juris^  and  the 
Admiralty  Court  never  refused  to  entertain  an  action  merely 
because  both  ships  were  foreign  (ff),  or  their  owners  not 
British  subjects  {e)y  or  because  the  collision  occurred  in 
foreign  waters  (/). 

The  original  jurisdiction  of  the  Admiralty  probably  ex- 
tended over  all  waters  where  the  tide  ebbs  and  flows  and 
where  great  ships  are  accustomed  to  go  {g) ;  but  after  the 
enactment  of  13  Eic.  2,  st.  1,  c.  5,  and  15  Bic.  2,  c.  3,  and 
until  the  modem  statutes  enlarging  the  jurisdiction  of  the 
Admiralty  Court  (A),  the  Court  was  liable  to  be  restrained  by 
prohibition  from  exercising  its  jurisdiction  if  the  collision 
occurred  in  the  body  of  a  county  (t).    Where  not  prohibited 


(c)  See  i^fraf  p.  205,  as  to  these 


(d)  The  Johann  Frisderieh,  1  W. 
Rob.  35 ;  The  Charkieh,  L.  R.  4  A. 
&  E  120.  And  see  The  Evangelist ria^ 
25  W.  R.  255  (ownership  of  a  forei^'n 
vessel) ;  In  re  Smithy  1  P.  D.  300  ; 
The  Grief swald.  Swab.  4^0  ;  The 
Vivar,  2  P.  D.  29.  Aud  per 
Story,  J.,  The  Invincible^  2  Gall.  29  ; 
The  Ann**  Johnson,  2  Stuart's  V.  Ad. 
Rep.  (Canada)  43. 

(e)  In  The  Courier ,  Lnsh.  541, 
neither  of  the  ships  was  owned  by 
British  subjects,  and  the  oollision 
was  in  foreign  waters. 

(/)  In  The  Diana,  Lush.  539, 
deci  ied  since  24  Viot.  c.  10,  the  ships 
were  owned  by  British  subjects,  and 
the  oollision  was  in  foreign  inland 
waters. 

.  {ff)  See  per  Blackbnm,  J.,  Reg,  y. 
Anderson,  L.  R.  1  G.  0.  R.  161 ;  Reg. 
V.  Carr,  10  Q.  B.  D.  76. 

(A)  3  &  *  Viot.  0.  65 ;  24  Vict. 
o.  10. 

(»)  Martin  v.  Oreen,  The  Dolphin 
and  2%«  Barbados  Merchant^  1  Keb. 


730,  prohibition    to  the    Delegates 
(l66i:,  Ad.  Gt.  Reo.  MtsoeU.  Bdles., 
Ser.  IV.  bdle.  17  ;    Violet  v.  Blague, 
Gro.  Jao.  514  ;    Violet  c.  BVike,  Ad. 
Ct.  Reo.   Libels,   File  78,  No.   18; 
File  79,  No.    100,   was  a  suit  for 
detinue  of  a  ship  in  the  Thjunes. 
The  case  referred  to  in  the  report  in 
Cro.  Jac.  514,  as  of  a  collision  at 
Black  wall,  was  probably  eiUier  Hall 
0.    Cook,   Ad.   Gt.   Libels,    File   78, 
No.  72,  or  Ooodgne  c.  Tompkiw*,  ibid. 
Misoell.  Bundle,  250.     In  VeUhasen 
y.  Ormsley,  3  T.  R.  315,  where  the 
oollision  was  in  the  Thames,   Lord 
Kenyon  granted  a  prohibition,  al- 
though the  owner  of  the  ship  sued 
was    nuknown    and   there  was   no 
remedy  at  common  law,  refusing  to 
follow  Wharton  ▼.  Fits,  1  Salk.  518. 
So,  in  Dorrington's  Case,  Moore,  916 ; 
The  Charming  Nancy  and  The  DaW' 
kins    (1771},    Inst.    Pap.    54;    The 
Smyrna  ana  The  Vrouw  Maria  (1801), 
Inst.  Pap.  92  ;  Ttcyneham  v.  Marman 
(1762),   Maniden,  Ad.  Gas.   130,  all 
collisions    in    the  Thames,   and   in 
ElicUl  y.  JT^gett  (1664),  ooUision  in 
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the  Admiralty  Court  appears  to  have  exercised  the  juris- 
diction even  where  the  collision  was  in  the  body  of  a  county, 
at  least  where  the  ship  sued  was  foreign,  and  the  plaintiS 
would  otherwise  be  without  a  remedy  (k).  At  the  present 
day  there  is  no  doubt  that  the  Admiralty  Division  has  juris- 
diction, and  will  exercise  it,  whether  the  collision  occurs 
within  the  ebb  and  flow  of  the  tide  or  not,  and  whether  in 
British  or  foreign  waters  or  on  the  high  seas  (/).  The  liability 
of  a  foreign  ship  that  has  injured  property  of  a  British 
subject  in  any  part  of  the  world  to  be  detained  until  satis- 
faction is  made  to  the  sufferer  is  referred  to  below  (m). 

It  has  been  held  (n)  that  a  County  Court  has  Admii!alty 
jurisdiction  in  respect  of  damages  by  a  collision  which  occurred 
in  a  dock  connected  with  a  tidal  river  (the  Thames)  by  a  lock. 
And  it  seems  that  the  Admiralty  Division  of  the  High 
Court  also  has  jurisdiction  in  such  a  case  (o).  Dr.  Lushington 
exerdsed  the  jurisdiction  in  the  case  of  a  collision  in  foreign 
inland  waters — ^the  Great  North  of  Holland  Canal  (p). 

The  common  law  Courts  have  jurisdiction,  whether  the  Jnriadictioii 
ships  are  British  or  foreign,  and  whether  the  collision*  occurs  Lw^^n^^e 
in  foreign  waters,  or  elsewhere.     "  The  right  of  all  persons,  ^^^^"^  ^ 
whether  British  subjects  or  aliens,  to  sue  in  the  English 
Courts  for  damages  in  respect  of  torts  committed  in  foreign 
countries,  heis  long  since  been  established ;  and,  as  is  observed 
in  the  note  to  Mosfyn  v.  Fabrigas  (^),  there  seems  to  be  no 
reason  why  aliens  should  not  sue  in  England  for  personal 
injuries  done  to  them  by  other  aliens  abroad,  when  such 
injuries  are  actionable  both  by  the  law  of  England,  and  also 
by  that  of  the  country  where  they  are  committed ;  and  the 

WeymontlL  harbour,  fhe  Admiralty  sion  in  the  Qreat  North  of  Holland 

waa  prohibited;    and  later  m   The  Canal);    The    Courier,    Lush.    641; 

Fmlfhe  Opmim,   2   Hag.   398  ;    The  The  Mali  Ivo,  L.  R.  2  A.  &  E.  366  ; 

Eiiza  Jane,  3  Hag.  336 ;  The  Lord  of  as  to  colonial  waters,  see  The  Feer- 

the  Islet,  cited  in  The  Public  Opinion,  lees.  Lush.  30 ;   as  to  oonnt^  court 

2  Hag.  398,  402.  jarisdiotion  m  case  of  a  ooUision  in 

(*)  Fairless  r.   Thifrten,  The  Good  a  London  dock,  see  Be^,  r.  Judge  of 

Intent  .and    The    iViiMV    Christian,  .City  of  London  Court,  8  Q.  B.  D. 

ICarsden^s   Ad.   Gas.    130.     Ab   to  609. 
Admiralty    jurisdiction     generaUj,  (m)  Infra,  p.  200. 

see  De  Lopto  r.  Boit,  2  Gall.  398 ;  U)  Meg.  ▼.  Judge  of  City  of  London 

The  Volant,  1  Not.  of  Oas.  603,  609.  Court,  8  Q.  B.  D.  609. 
As  to  Canadian  inland  waters,  see  /  x  tt«;i«-  oa  v,*/**  «   i  n  «  t 

40  Vict.  o.  21  (Canada) ;  The  Ficton,  W  ^^^er  24  Vict,  c  10  s.  7. 

4  Daral'.  (Canada)  Bep.  648.  {P)  ^^  -D«wki,  Lush.  639. 

(/)  The  JDiana,  Lush.   639  (colli-  {g)  I  Smith's  L.  C.  11th  ed.  691. 
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impression 
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owners 
resident 
abroad. 


Detention  of 
f oreiflfn  ship 
that  has 
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perty of  a 
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country  for 
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Law  of  negli- 
gence and  of 
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negligence 
applicable  to 
foreign  ships. 


wHoh    had    prevailed  to    the    contrary    seems 
erroneous"  (r). 

Neither  in  the  Admiralty,  nor  in  the  Queen's  Bench 
Division,  can  a  personal  action  for  damages  in  respect  of  a 
collision  occurring  below  low-water  mark  of  the  coasts  of  the 
United  Kiugdom  be  brought  against  a  person  not  domiciled 
or  ordinarily  resident  within  the  jurisdiction,  unless  the  writ 
of  summons  can  be  served  within  the  jurisdiction  («). 

A  foreign  ship  that  has  injured  a  British  ship  or  property 
of  a  British  subject  in  any  part  of  the  world  may  be  detained 
if  found  within  three  miles  of  the  coasts  of  the  United  King- 
dom so  as  to  compel  her  owners  to  abide  the  event  of  any 
action  in  the  courts  of  this  country  for  damage  caused  by 
her  (t).  And  it  seems  that  in  such  a  case  she  is  liable  in  an 
action  in  rem  (m).  But  the  ship  cannot  under  this  Act  be 
detained  in  respect  of  personal  injury  (a?) ;  and  it  has  been 
doubted  whether  she  could  be  seized  whilst  passing  the  coasts 
of  this  country  on  a  foreign  voyage  (y). 

The  question  whether  an  action  can  be  maintained  in  any 
Court  in  this  country  for  a  wrongful  act  to  a  pier  or  break- 
water forming  part  of  the  soil  of  a  foreign  country  has  not 
been  decided.  It  arose  in  7%^  M.  Moxham  (s),  but,  by  consent 
of  the  parties,  no  objection  to  the  jurisdiction  was  taken. 
James  and  Mellish,  L.  JJ.,  appear  to  have  had  doubts  as  to 
the  jurisdiction  («). 

Before  the  enactment  of  the  existing  International  Begu- 
lations  for  Preventing  Collisions  at  sea,  the  question-  of 
negligence  in  all  cases  of  collision  was  tried  by  the  general 
maritime  law :  in  other  words,  by  those  rules  of  seamanship, 
which,  it  was  assumed,  were  common  to  seamen  of  aU 
nations  (a).  Thus  the  rule  that  a  vessel  on  the  port  tack 
should  bear  up  for  another  on  the  starboard  tack  was  applied 


(r)  Per  Selwyn,  L.  J.,  5%^  Salley, 
L.  R.  2  P.  0.  193,  202,  203.  And 
see  per  Brett,  M.  B.,  10  Q.  B.  D. 
637. 

U)  See  below,  p.  284. 

(t)  61  &  58  Vict.  c.  60,  s.  688. 
The  Christiana,  2  Hag.  183,  is  a 
decision  under  the  similar  Aot,  1  &  2 
Greo.  4,  c.  76.  In  America  any  pro- 
perty of  the  owners  of  the  ship  sued 
which  is  found  within  the  jnnsdic- 


tion  may  be  seized :  2  Parsons  on 
Ship.  (ed.  1869),  390. 

(m)  The  Bilbao,  Lush.  149. 

(x)  Harrie  v.  Oumert  of  the  Fran^ 
conia,  2  0.  P.  D.  173. 

(y)  See  per  Cookbum,  0.  J.,  JEUff. 
V.  JTtfyn,  2  Ex.  D.  63,  218. 

(«)  Infroy  p.  203. 

(a)  See  The  Dumjriee,  Swab.  68, 
126. 
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to  all  ships  whether  British  or  foreign.  And  at  the  present 
day,  so  far  as  the  Eegulations  do  not  extend,  or  where  they 
are  not  applicahle,  the  test  of  negligence  is  the  same ;  namely, 
the  general  practice  of  seamen,  or,  as  it  is  sometimes  called, 
the  general  maritime  law. 

The  law  applicable  in  this  country  to  cases  of  collision  on  Liability  for 
the  high  seas,  where  one  or  both  ships  are  foreign,  is  the  by^lSime 
maritime  law  as  administered  in  England,  and  not  the  law  of  !*▼• 
the  flags  (b).     By  that  law  the  shipowner  is  liable  for  the 
negligence  of  the  master  and  crew  of  his  ship  (c).    And  it 
appears  that  the  liability  is  the  same  whether  the  action  is  in 
a  court  having  Admiralty  jurisdiction  or  not  {d).     In  the 
courts  of    this  country,  the  rights  and  duties  of  persons 
navigating  vessels,  whether  in  British  territorial  waters  or  on 
the  high  seas,  are  the  same.     It  is  their  duty  so  to  exercise 
their  right  as  to  do  no  damage  to  the  property  of  others  {e). 
Thus  an   English  telegraph  company  sued  and  recovered 
damages  against  the  owners  of  a  foreign  vessel  for  injury 
done  to  the  company's  cable,  which  lay  at  the  bottom  of  the 
sea,  by  the  ship's  anchor  (/). 

In  the  case  of  The  Leon  (^),  in  an  action  in  personam  in  the 
Admiralty  Division  by  the  owners  of  a  British  ship  against 
the  owners  resident  in  England  of  a  Spanish  ship  for  damages 
in  respect  of  a  collision  between  the  two  ships  on  the  high 
seas,  it  was  pleaded  that  the  negligence  on  the  part  of  the 
Spanish  ship  (if  any)  was  negligence  of  the  master  or  crew, 
for  which,  by  the  law  of  Spain,  the  master  or  crew,  and  not 

(b)  The  Johann  Friederich,  1  W.  condemned  in  damages,  was,  that 
Rob.  35 ;    The  Dundee^  1  Hag.  Ad.       the  coUision  haying  been  caused  by 

.  120 ;    The  Leotiy  6  P.  D.  148  ;    The  the  fault  or  negligence  of  the  master 

Milan,    Lush.   388  ;    Footers   Friy.  and  crew    of    the    ship    sued,    her 

Internat.  Law,  pp.  308 — 403.    And  owners,  therefore,  were  liable.  There 

see  per  Lindley,  L.  J.,   Chartered  is  no  reference  in  the  sentence  to  the 

Mercantile  Bank  of  India  y.  Nether'  liability  of  the  owners  or  of  the  ship 

land*  India    Steam    Navigation    Co.,  being  founded  upon  the  fact  of  the 

10  Q.  B.  D.  621,  545;    and  supra,  crew  being  the  agents  of  the  ship- 

p.  86.  owner.      See,  however,   Waltham  v. 

(c)  Per  Brett,  M.  R.,  10  Q.  B.  D.  Mtdgar,  supra,  p.  64. 

.  637;  Coke's  Inst.  4th  Pt.  fo.  146.  (d)  Fer  Brett,  M.  R.,  10  Q.  B.  D. 

Semble,  only  where  the  master  and  537  ;  Coke's  Inst.  4th  Pt.  fo.  146. 

Grew  are  his  agents.      It  may  be  (e)  Per  Willes,  J.,  Submarine  Tele- 

noted  that  the  form  of  sentence  by  graph  Co,  y.  Dickson,  15  C.  B.  N.  S. 

which,    according   to    the    ancient  759,  779. 

.practice    of   the  Admiralty   Court,  (/)   Submarine _  Telegraph    Co,    v. 

the   owners    interyening   for    their  Dickson,  ubi  supra. 

interest  in  an  action  in  rem  were  (^)  6  P.  D.  148. 


202  FOREIGN  SHIPS — FOBEIGN  LAW — ^FOREIGN  JUDGIIfiNTS, 

the  Bhipowners,  wwe  liable.  It  was  held  by  Sir  B.  Philli- 
more  that  by  the  general  maritime  law,  and  by  the  law  of 
England  as  administered  in  Admiralty,  the  defendants,  the 
foreign  owners,  were  liable. 

Again,  in  a  case  before  the  Court  of  Appeal,'  an  English 
company,  registered  under  the  Companies  Act,  1862,  were 
sued  in  tort  by  the  owners  of  cargo  on  board  a  vessel  that 
was  sunk  in  a  collision  caused  partly  by  the  fault  of  the 
defendant's  ship,  which  had  a  foreign  register  and  sailed 
under  the  foreign  flag  (A).  The  defendants  admitting  that 
they  represented  the  foreign  owners  for  the  purposes  of  the 
action,  it  was  held  that  they  were  liable.  And  it  was  said 
that  even  without  the  admission  the  decision  would  probably 
have  been  the  same,  the  foreign  owners  being  bare  trustees 
for  the  defendants  (t). 

In  an  action  in  a  common  law  court  by  the  owners  of  a 
British  ship  against  a  French  subject  for  a  collision  with  a 
French  ship  on  the  high  seas,  it  was  pleaded  that  the  injury 
complained  of  happened  out  of  British  jurisdiction,  and  that 
it  was  not  committed  by  the  defendant  personally,  but  by  the 
master  of  the  French  ship ;  that  the  defendant  was  a  French 
subject ;  that  by  the  law  of  France  he  was  not  liable  for  the 
acts  of  the  master ;  and  that  by  the  same  law  a  French  cor- 
poration, who  were  the  proprietors  of  the  ship,  and  the  master's 
employers,  were  alone  liable.  The  plea  was  held  good  (k). 
Applioationof  ^he  liability  depends,  in  some  cases,  upon  the  law  of  the 
to'ld^lit *f"  P^^®  where  the  colUsion  occurs,  and  of  the  country  to  which 
negligenoe.  the  ship  belongs.  If  it  occurs  in  the  territorial  waters  of  a 
country  by  the  law  of  which  an  owner  is  not  liable  for  the 
wrongful  acts  of  his  oflScers  or  crew,  it  seems  that  he  would 
not  be  liable  in  the  courts  of  this  country  (/).  For  the  ques- 
tion whether  a  particular  person  is  liable  for  an  act  which  is 
wrongful  by  the  law  of  the  place  where  it  is  committed 
depends  on  the  substantive  law  of  the  country  where  the  act 

(%)  To  enable  her  to  trade  with  Nav\gati<m  Co.y  10  Q.  B.   D.  621, 

the  Dutch  £^8t  Indies  she  was  regis-  546. 

tered  in  Holland  in  the  name  S.  a  {k)  General  S^eam  Navigation  Co, 

Batch   company,    the   members  of  v.  ffi/fow,  11  M.  &  W.  877,  896. 
which  were  the  same  as  those  of  the  (/)  See  per  Brett,  M.  R.,  Chartered 

English  company.  Mercantile  Bank  of  India  y.  Ketkef' 

(i)  Chartered   Jfereantile  Bank    of  lands  India  Steam  Navigation  Co,,  10 

Indiay  #f.  t.  Netherkmde  India  Steam  Q.  B.  B.  621,  686. 
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is  done  (m).  In  suoh  a  case,  therefore,  it  is  the  lex  loci  and 
not  the  lex  fori  which  governs.  Nor  is  the  defendant  liable, 
in  this  country,  for  a  collision  in  a  foreign  country  unless  the 
negligence  causing  the  collision  is  that  of  a  person  for  whose 
acts  he  is  responsible  by  the  law  of  England.  "  No  action 
can  be  maintained  in  the  courts  of  this  country  on  account  of 
a  wrongful  act  either  to  a  person  or  to  personal  property 
committed  within  the  jurisdiction  of  a  foreign  country,  unless 
the  act  is  wrongful  by  the  law  of  the  country  where  it  is 
committed,  and  also  by  the  law  of  this  country  "  (n). 

In  The  M,  Moxham  an  English  company,  possessed  of  a 
pier  in  Spain,  instituted  an  action  in  the  Admiralty  Court 
against  a  British  ship  for  negligently  injuring  the  pier.  The 
shipowners,  by  their  answer,  pleaded  that  by  the  law  of  Spain 
they  were  not  liable  for  the  negligence  of  the  crew  in  the 
navigation  of  the  ship.  The  Court  of  Appeal  held  that, 
assuming  the  Court  had  jurisdiction,  the  law  of  Spain  was 
applicable,  and  that  the  plea  was  good  (o). 

So  if  the  collision  occurs  in  foreign  waters  by  the  fault  of 
a  pilot,  the  employment  of  whom  is  compulsory  by  the  foreign 
law,  the  owners  will  not  be  liable  in  the  courts  of  this  country ; 
and  they  are  not  liable  here,  although  by  the  law  of  the  place 
of  collision  they  would  be  liable  in  the  foreign  court  (jo). 

It  has  been  held,  where  there  are  several  claims  against  a  Order  of 
ship,  that  they  must  rank  and  be  paid  according  to  British  aSi?'**2^** 
law,  the  matter  being  governed  by  the  lex  fori  {q).  fori. 

The  statutory  rules  as  to  steps  to  be  taken  to  avoid  colli-  Rule  of  the 
sion,  which  were  contained  in  the  Merchant  Shipping  and  f^JS^i^'giji  g 
other  Acts  previous  to  25  &  26  Vict.  c.  63,  were  held  not  to 
apply  in  the  case  of  a  collision  between  two  foreign  ships,  or 
a  British  and  a  foreign  ship,  on  the  high  seas.  The  question 
of  negligence  in  such  cases  was  tried  by  the  general  maritime 
law,  under  which  the  steps  required  to  be  taken  to  avoid 
collision  were  not  always  identical  with  those  required  by  the 

(m)  Per  Melliah,  L.  J.,   Th$  M.  (o)  The  M.  Moxham,  1  P.  D.  107. 

(»)  iVr  MeUwh  L.  J  in  The  M.  j^^^^  j,,^^  ^  Mannering,  7  P.  D. 
Moxham,  1  P.  D.  107,  HI.  And  see  ,9  lo., .  mi^  AunuMtn.  A  AaJ»  M"  n 
per  Lord  Blackburn,  The  Vera  Cruz,       ^2,  IM ,  The  Augmta,  6  Asp.  M.  0. 

10  App.  Cm.  69,  72;    Carr  v.  Fraeie      ^^*  ***** 

Timet  #  Co,,  (1902)  App.  Gas.  176.  {q)  The  Union,  Lush.  12S. 
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British  statute.  A  ship,  therefore,  meeting  another  on  the 
high  seas,  had  to  obey  one  rule,  if  both  ships  were  British, 
and  another,  and  a  different  rule,  if  one  were  not  British  (r). 
This  state  of  things,  which  could  not  fail  to  be  productive  of 
collisions,  led  to  the  adoption  of  the  existing  International 
Eegulations  («).  No  question  as  to  the  rule  of  the  road,  or 
as  to  the  law  applicable  to  the  particular  case,  such  as  arose 
in  the  cases  decided  under  former  Acts,  can  now  be  raised. 
All  maritime  nations  having  adopted  the  regulations,  and  the 
Courts  of  this  country  being  required  by  the  mimicipal  law  to 
apply  the  regulations  to  the  ships  of  all  nations  that  have 
adopted  them,  the  rule  of  the  road  is  the  same  for  all  ships, 
and  is  recognized  alike  by  international,  municipal,  and  mari- 
time law  (t). 
Application  Foreign  ships,  equally  with  British  ships,  are  bound  to 
locarregula-  know  and  observe  local  regulations  for  preventing  collisions 
tions  to  Jn  force  in  various  rivers  and  harbours  of  this  country  (w). 

Application         Foreign  municipal  regulations  as  to  ships'  lights,  and  rules 

of  foreign        to  be  observed  in  naviffating  foreign  waters,  thou&rh  they 

local  regula-     ,  i  .     ^,  i^       ?xi..  x       xi_      j.  .  i 

tions  to  have  not  in  the  courts  of  this  country  the  force  of  law,  may, 

British  ships .   ^  evidence  of  negligence,  be  of  importance  in  determining 

the  liability  for  a  collision  in  such  waters.     The  effect  of 

special  regulations  made  by  the  Government  of  this  or  a 

foreign  country  for  its  ships  of  war  and  for  ships  under 

convoy  is  expressly  saved  by  the  regulations  (x). 

Application  to      The  law  by  which  the  owners  of  a  ship  that  has  been  in 

of^ruSTM^to*    collision  are,  upon  proof  of  certain  circumstances  as  to  in- 

presumption    fringement  of  the  regulations,  or  as  to  not  assisting  the  other 

ship,  made  liable  for  the  collision,  without  proof  of  actual 

negligence  upon  the  part  of  their  ship,  has  been  considered 

in  a  former  chapter  (y).     There  seems  to  be  no  doubt  that 

(r)  The  Dumfries,  Swab.  63 ;   The  {fj  The  exception  with  regard  to 

Saxoniaand  The  JSelipae,  Lush.  410;  fishing  vessels^  lights  (as  to  which 

The  Zolivereitty  Swab.  96 ;  The  Elisu'  see  t«/ra,  p.   363)  is  temporary.     It 

bethf   3   L.  T.    159.     The    general  is  intended  to  deal  with  these  sepa- 

maritime  law  was  deemed  to  have  ratelj. 

embodied  the   "port  tackV  rule—  /  v  kt  a.  rh  vi^*^  «  ttn  ««  ^iq/o\ 

that  a  sailing  shifon  the  port  tack  .  „  ' )  f    si   rt  %.^o!^d   R Ja^' 

shonld  give  way  to  another  on  the  \^\  Z^).     ^^^^V^^*  Swab 

^^^  tac  J  See  The  J>umfries^  ^^^  on'^'rbje^^UU'  tiJe  M.1^ 

uot  supra.  a   .    1 054 

(«)  As  to  the  circumstances  under  '    ° 

which  these  regulations  were  pro-  W  ^^-  13,  infra,  p.  366. 

mulgated,  see  itifraf  p.  315.  {y)  Supra,  pp.  38  seq. 


of  fault. 
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these  enactments  apply  to  foreign  ships  (z),  and  in  all  waters, 
whether  British,  foreign,  or  on  the  high  seas.  The  enact- 
ment as  to  infringement  of  the  regulations  has  been  assumed 
to  apply  to  a  British  and  foreign  ship  in  collision  in  British 
waters  and  also  on  the  high  seas  {a) ;  and,  apart  from  the 
express  provision  of  67  &  58  Vict.  c.  60,  s.  424,  both  enact- 
ments would  probably  be  held  to  be  rules  of  evidence,  or 
otherwise  applicable  to  foreign  ships  as  lex  fori  (6). 

The  defence  of  compulsory  pilotage  is  available  for  a  foreign  Defence  of 
as  well  as  for  a  British  ship.     The  statutory  exemption  of  ^uo^ge^*^ 
owners  from  liability  for  damage  done  by  a  ship  when  in  a^wlable  for 
charge  of  a  compulsory  pilot  probably  applies  to  foreign 
ships  (c) ;  and,  independently  of  the  statute,  foreign  as  well 
as  British  owners  are  not  liable  tox  the  acts  of  a  person  placed 
in  charge  of  their  ship  by  the  state  {d). 


foreign  Bhipa. 


(s)  Supra,  p.  58. 

{a)  The  Engluhmm,  3  F.  D.  18 ; 
Tiu  VoortPoarU  and  The  Khedive,  7 
App.  Gas.  795;  The  Vera  Cruz 
(No.  1),  9  P.  D.  88.  See  alBO  I!^ 
Britith  FrineeM  and  The  Sedmi 
Dubrovaeki,  Ad.  Gt.  Maroh  11 — 
14th,  1878,  Mitob.  Mar.  Beg. ;  The 
Magd^urgh  and  The  Henry  Willard 
(American),  Ad.  Diy.  16th  Jan. 
IS'JS ;  The  Love  Bird,  6  P.  D.  80. 

{b)  It  was  held  by  Dr.  Liuhington 
in  The  Zollverein,  Swab.  96,  that 
Beet.  298  of  17  &  18  Vict.  c.  104, 
was  a  lex  fori  relating  to  remedies. 
In  that  case  the  section  was  held 
not  to  apply  in  the  case  of  a  colli- 
sion between  a  British  and  a  foreign 
ship  on  the  high  seas  so  as  to  pre- 
vent the  BritiiUL  ship  from  recover- 
ing against  the  foreigner.  The 
ground  of  the  decision  was  that  the 
jjrevions  section  (sect.  296),  contain- 
ing the  role  of  the  road,  was  a 
monicipal  law  not  applicable  to 
foreign  ships  on  the  high  seas,  and 
that  therefore  sect.  298,  which  de- 
pended on  sect.  296,  had  no  appU- 
cation  to  the  foreign  ship.  Smce, 
therefore,  the  foreigner  was  not 
prevented  by  sect.  298  from  recover- 
ing against  a  British  ship  tliat  to 
wMch  by  the  maritime  law  he  would 
be  entitled,  it  was  held  to  be  unfair  to 
allow  the  foreigner  to  avul  himself 
of  a  breach  l^  the  British  ship  of 
the  mnnioipal  law  as  a  defence. 
The  existing  regulations  being  in- 


ternational, it  is  submitted  that  the 
decision  in  The  Zollverein,  as  to  the 
application  of  sect.  298  of  the  Act 
of  1854,  affords  no  ground  for  con- 
tending that  57  &  58  Vict.  c.  60, 
s.  419  (4),  does  not  apply  to  foreign 
ships.  In  The  Nevada,  1  Asp.  M.  C. 
477,  however,  the  Vice- Admiralty 
Court  of  N.  S.  Wales  held  that 
sect.  33  of  the  Act  of  1862  did  not 
apply  to  an  American  ship.  In  The 
Germania,  21  L.  T.  44,  sect.  29  of 
25  &  26  Vict.  c.  63,  was  applied  to  a 
foreign  ship ;  but  Lord  Bomilly 
appears  to  have  considered  that 
sect.  33  of  that  Act  (as  to  "  standing 
by'*)  applied  only  to  British  ships. 
In  The  Thuringia,  1  Asp.  M.  0.  283, 
nothing  was  said  as  to  the  applica- 
tion of  that  section  to  a  foreign  ship 
on  the  high  seas.  As  to  the  effect 
of  sects.  57  and  58  of  the  same  Act, 
see  the  observations  of  Lord  Chelms- 
ford in  The  Amalia,  1  Moo.  P.  C. 
N.  S.  471,  485.  See  further  as  to 
these  enactments,  eupra,  pp.  38  eeq, 

{c)  As  did  the  former  Pilotage  Act> 
6  Qeo.  4,  o.  125,  s.  55.  See  The 
Christiana,  2  Hag.  183. 

(rf)  17  &  18  ^ct.  0.  104,  s.  888 ; 
The  Maria,  1  W.  Rob.  95,  106.  In 
The  Girolamo,  3  Hag.  Ad.  169,  and 
other  cases  under  6  Geo.  4,  c.  125,  it 
was  held  that  the  statutoir  exemption 
of  owners  from  liability  for  the  fault 
of  a  compulsory  pilot  did  not  apply 
so  as  to  exempt  the  owners  of  a 
foreign  ship  in  proceedings  in  renu 
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The  employment  of  a  pilot  may,  by  statute,  be  made  oom- 
pulsoiy  on  a  foreign  ship  vLdting  thifi  country,  even  where 
she  is  beyond  three  miles  from  the  shores  of  the  United 
Kingdom  (e). 

The  owners  of  a  British  ship,  which  had  been  in  collision 
with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the  foreign 
ship  in  this  country.  The  British  ship  alleged  that  the 
collision  was  caused  entirely  by  the  negligence  of  the  pilot, 
whom,  by  the  Belgian  law  in  force  in  the  Scheldt,  she  was 
compelled  to  take.  By  the  Belgian  law  owners  are  liable  for 
the  acts  of  a  compulsory  pilot.  It  was  held  by  the  Privy 
Council  (reversing  the  decision  of  Court  below)  that  the 
Belgian  law,  which  imposed  a  liability  upon  owners  to  which 
they  were  not  subject,  either  by  the  law  of  this  country  or  by 
any  principle  of  justice,  had  no  application,  and  that  the 
British  owners  were  not  liable  (/). 

In  a  former  chapter  it  has  been  stated  that  the  conmion 
law  right  of  a  sufferer  by  collision  to  obtain  from  the  wrong- 
doer a  full  recompense  has,  from  time  to  time,  been  consider- 
ably modified  by  British  statutes.  Until  the  passing  of 
25  &  26  Vict.  c.  63,  the  Act  now  in  force,  there  was  frequently 
great  diflSculty,  in  cases  where  one  or  both  the  ships  in  colli- 
sion were  foreign,  in  determining  whether  the  municipal  law 
limiting  owners'  liability  was,  or  was  not,  applicable  {g).  At 
the  present  day  no  such  difficulty  can  arise.  Whether  the 
ships  are  both  British,  or  both  foreign,  or  one  British  and  one 


In  The  Vernon,  1  W.  Rob.  316,  Dr. 
Loshington  appears  to  have  cson- 
sidered  that  the  statutory  exemption 
of  owners  was  lex  fori. 

(e)  The  Annapolit  and  The  Johanna 
Stall,  Lash.  295.  But  see  41  &  42 
Vict.  c.  73. 

(/)  TheHall^,  L.  R.  2  P.  O.  193; 
in  Uie  Ooort  below,  ibid.  2  A.  A  E.  3. 
In  this  case  it  seems  to  have  been 
wrongly  assumed  that  the  pilot  was 
in  charge  of  the  ship;  this  is  not 
always  so  abroad.    See  infra,  p.  217. 

(^)  The  provisions  of  the  Merchant 
Shipping  Act,  1854,  did  not,  in  terms, 
apply  to  foreigners.  Under  this  Act 
it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision 
with  a  foreigner,  within  three  miles 


of  the  shores  of  the  United  Kmgdom, 
was  limited :  General  Iron  Screw  Col- 
lier Co.  V.  Sehurmanns,  IJ.  &  H.  180; 
but  see  The  Saxonia,  Lush.  410,  where 
this  case  was  questioned;  that  the 
liability  of  the  owners  of  two  foreign 
ships  in  collision  on  the  high  seas, 
bejond  that  distance  from  the  United 
Kmgdom,  was  unlimited:  Cope  v. 
Boherty,  4  K.  &  J.  367  ;  on  app.  2 
De  G.  &  J.  614 ;  and  that  the  liability 
of  the  owners  of  a  foreign  ship  in 
collision  with  a  British  ship,  beyond 
the  three-mile  limit,  was  unlimited: 
The  Wild  Ratiger,  Lush.  553  ;  even 
although  the  foreign  ship*8  liability 
by  the  municipal  law  of  her  own  state 
were  the  same  as  that  of  the  British 
ship  by  British  law:  The  Wild  Ranger, 
vhi  nupra. 
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foreign,  and  whether  the  oollision  occurs  in  British  waters  or 
on  the  high  seas,  the  limit  of  owners'  liability  is  the  same, 
namely,  that  fixed  by  57  &  68  Viot.  o.  60,  s.  503. 

In  The  Atnalia  (A)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  is  limited  by  the  Act  of 
1862.  It  was  contended  that  the  LegiBlatnre  had  no  power 
to  alter  the  rights  of  foreigners  in  the  case  of  a  collision  on 
the  high  seas,  or  to  limit  the  amoimt  of  the  damages  to  which 
by  the  maritime  law  they  were  entitled.  It  was,  however,  held 
by  the  Privy  Council  (affirming  the  decision  of  Dr.  Lushington) 
that  there  is  no  breach  of  international  law  in  such  legislation; 
and  it  waa  said  by  Lord  Chelmsford,  in  the  course  of  the 
judgment,  and  the  decision  in  the  case  went  upon  the  prin- 
ciple, that  the  owners  of  a  foreign  ship  in  a  similar  case  would 
be  entitled  to  the  benefit  of  the  Act,  by  which  in  all  cases  the 
liability  of  the  owners  of  a  foreign  ship  is  limited  in  the  same 
way,  and  to  the  same  extent,  as  that  of  owners  of  a  British 
ship  (t). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  fault  Rnle  as  to 
for  a  collision  appears  to  have  been  applied  as  part  of  the  law  ^^pp^  to 
maritime  to  all  collisions,  whether  in  British  or  foreign  waters  foreign  Bhips. 
or  on  the  high  seas,  and  whether  the  ships  were  both  British, 
or  both  foreign,  or  one  British  and  one  foreign.    And  the 
Judicature  Act,  36  &  37  Yict.  c.  66,  extending  its  operation 
to  the  Courts  other  than  those  having  Admiralty  jurisdiction, 
appears  to  have  an  equally  wide  operation  {k). 

And  the  rule  has  been  applied  in  a  case  of  collision  between 
two  ships  belongiag  to  the  same  owners,  as  between  a  foreign 
cargo-owner  suing  the  British  owners  of  a  ship  sailing  under 
a  foreign  flag  for  loss  of  cargo  in  a  collision  caused  by  the 
fault  both  of  the  carrying  ship  and  of  the  other  ship  (/). 

(A)  Br.  &  LuBh.  161;  1  Moo.  F.  C.  was  of  the  same  opinion  as  Wood, 

N.  8.  471.  V.-C,  in  the  cases  above  mentioned. 

(t)  It  seems  that  the  law  limiting  Gf .  also  per  Lord  StoweU  in  The  Carl 

owners*  liability  is  not  2ftP/ori.    Such  Johan^  mentioned  in   The  Gxrolamo^ 

was  the  opinion  of  Wood,  V.-C,  in  3  Hag.  Ad.  169,  186.     See  tupra^ 

Cope  T.  Doherty,  4  K  &  J.  367,  884 ;  p.  206. 

and  'mThe  GAietal' Iron  Sefew  CollxeY  ...  <,^                 - 

Oo,  r.  8«h»irmtmnK  1  J.  &  H.  180, 197.  A*^  °®®  '"-^^  P*  "^' 

In  The  AnuUia  the  Privy  Cktuncil.ex-  (/)    Chartered  MereanUle  Bank  of 

prened  no  opinion  upon  the  point,  Tndid   v.    Ketherlanda   India    Steam 

W  Dr.  Loahington  (Lush.  p.  153)  Navigation  Co.y  10  Q.  B.  D.  521. 
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Arrest  of  ship  It  IS  a  principle  of  international  law  that  a  sovereign  prince 
aoYm^T  ^^  ^^  cannot  be  sued  in  a  foreign  court.  And  it  seems 
that  this  principle  applies  in  the  case  of  proceedings  in  rem 
against  the  public  ship  of  a  foreign  sovereign  (m).  But  it 
has  been  said  by  Sir  E.  Phillimore  that  if  a  ship  of  a  foreign 
sovereign  engages  in  trade  she  is  liable  to  arrest,  and  the 
sovereign  must  be  taken  to  have  waived  the  privilege  of 
immunity  from  arrest  which  attaches  to  a  public  ship  of  a 
foreign  state  {n).  It  has  also  been  held  that  it  is  not  in  the 
power  of  the  Crown,  without  the  consent  of  Parliament,  to 
exempt  from  liability  to  arrest  the  trading  ship  of  a  foreign 
sovereign  (o). 

A  frigate  of  the  United  States  was  stranded  on  the  south 
coast  of  England  and  received  salvage  services  from  an 
English  tug.  She  had  on  board,  under  an  Act  of  Congress 
and  for  public  purposes,  cargo  owned  by  American  citizens. 
The  tug-owner  sought  to  arrest  the  frigate  and  her  cargo  in 
a  claim  for  salvage.  It  was  held  that  no  warrant  for  arrest 
could  issue  either  in  respect  of  ship  or  cargo  (p). 

The  Parlement  Belge^  a  vessel  belonging  to  the  King  of  the 
Belgians,  commanded  and  manned  by  ofBcers  and  men  com- 
missioned and  paid  by  him,  was  engaged  in  carrying  mails 
in  connection  with  the  British  Post  Office,  together  with 
passengers  and  cargo.  On  her  voyage  from  Ostend  to  Dover, 
when  close  to  Dover  pier,  she  ran  into  a  British  ship  at 
anchor.  Notwithstanding  the  fact  that  a  convention  had 
been  entered  into  between  her  Majesty  and  the  King  of  the 
Belgians  declaring  that  the  mail  boats,  of  which  The  Parle' 
ment  Beige  was  one,  should  be  deemed  to  be  ships  of  war  and 
should  not  be  liable  to  arrest,  it  was  held  by  Sir  E.  Phillimore 
that  she  was  liable  in  proceedings  in  rem  at  the  suit  of  the 
owner  of  the  injured  vessel.  This  decision  was  reversed  by 
the  Court  of  Appeal  upon  the  following  grounds :  (1)  That 
the  person  and  the  property  of  a  foreign  sovereign  are  exempt 


(m)  The  Constitution,  4  P.  D.  39.  upon  this  case,  6  P.  D.  217;    The 

See,  howeyer,   The  Charkieh,  L.  B.  Swift,  I  Dods.  Adm.  3^0,  339. 

*  f  \*J^'  m*  l**j?  ^'  ^'  ^^l\  *v  W  The  Parlement  Beige,  4  P.  D. 

(«)  The  Charkteh,  supra;  but  the  j^^/  In  the  Court  of  Ap^l  (5  P.  D. 

dtetum   was   not   necessary   to   the  in-rx  ♦!.,•- «.,^-*;«««.««««f™-;^-.«-i 

decision   of  the  case;    anS  see  the  197)  this  question  was  not  considered. 

observationB  of  the  Court  of  Appeal  (p)  The  Oomtiiution,  4  P.  D.  39. 
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from  the  jurisdiction  of  a  British  Court  upon  the  same 
grounds,  namely,  that  the  exercise  of  such  jurisdiction  is 
incompatible  with  the  absolute  independence  of  the  sovereign 
of  every  superior  authority ;  (2)  That  this  principle  applies 
to  an  Admiralty  action  in  rem ;  (3)  That  a  ship  owned  and 
used  by  a  State  or  sovereign  for  public  purposes  is  exempt 
from  arrest,  whether  process  in  rem  is  considered  as  a  pro- 
ceeding against  the  ship  or  against  the  shipowner ;  (4)  That 
in  an  action  in  rem  the  shipowner  is  indirectly  impleaded. 
The  question  whether  the  ship  was  exempt  from  arrest  by 
virtue  of  the  convention  mentioned  above  was  not  considered. 

By  a  recent  statute  (q)  provision  has  been  made  to  exempt  Man  Ships 
ships  carrying  mails  to  or  from  British  colonies  and  foreign 
countries  from  liability  to  arrest,  upon  security  being  given 
for  the  payment  of  damages  as  mentioned  in  the  Act. 

Where  one  of  the  ships  in  collision  is  a  public  ship  of  a  Foreign 
foreign  government,  and  the  foreign  government  sues  the  ^^^Jf^ 
other  ship  in  an  Admiralty  Court  of  this  country,  proceedings  British  Court 
in  the  action  will  be  stayed,  upon  the  application  of  the  bult^swer 
owners  of  the  defendant  ship,  until  the  foreign  plaintiffs  ^''*®'" 
give  bail  to  answer  a  counter-claim  made  by  the  defendant 
owners  (r). 

Foreign  governments  occasionally  submit  that  the  question 
of  liability  for  a  collision  in  which  their  man-of-war,  or  other 
public  ship,  is  involved,  shall  be  determined  by  the  Courts  of 
this  country.  In  such  a  case  the  regulations  are  material 
upon  the  question  of  negligence  («),  though  probably  not 
expressly  binding  upon  such  ships  {t). 

The  representatives  of  foreigners  killed  in  a  collision  on  Application  of 
the  high  seas  on  board  a  foreign  ship  can  recover  damages  \^y^y^  AcT  to 
under  Lord  Campbell's  Act  in  the  Courts  of  this  country  lu)  ;  foreigners  and 

foreign  ships. 

{q)  64  &  55  Vict.  c.  31.     The  Act  607,  note  (A). 

has  been  applied  to  ships  engaged  it)  See  Art.  13,  infra^  p.  366. 

in  the  mail  service  with  France  by  (u)  The  Explorer,  L.  R.  3  A.  St  E. 

Orders  in  Council  of  6th  Feb.  1892,  289 ;   followed  in  BavicUm  v.  Hill^ 

5th  Ang.  1892,  and  18th  Maj,  1892;  (1901)  2  K.  B.  606.     In  Adam  y. 

with  India,  Order  in  Council  of  16th  Britiah  and   Foreign  Steamship   Co., 

BCay,  1893  ;    with  South  Australia  (1898)  2  Q.  B.  430,  Darling,  J.,  had 

and    Western    Australia,   Order    in  held    the  contrary.      In    The    Vera 

Council  of  5th  Aug.  1892.  Cruz,  10  App.  Cas.  59,  the  persons 

(r)  The  Netcbattle,  10  P.  D.  33.  kUled  appear  to  have  been  foreigners. 

(#)  See    The    Lord    Byron,    cited  In  Kendrick  v.   Burnett,  25  Ct.  of 

Maude  &  Pollock  on  Ship.  4th  ed.  Sees.  Cas.  4th  ser.  82,  the  liability 
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and  under  the  same  Act  a  foreign  ship  has  heen  made  liable, 
in  proceedings  in  renij  iot  loss  of  life  on  the  high  seas  caused 
by  her  negligent  navigation  {x).  These  oases,  however,  moflt 
be  now  considered  as  overruled,  so  far  as  thej  decide  that  the 
Admiralty  Division  has  jurisdiction  in  rem  in  an  action  in 
which  damages  are  claimed  under  Lord  Campbell's  Act  (t/). 
^^A^'  If  an  action  in  rem  is  pending  in  a  foreign  Court  in  respect 

foreign  Court,  of  the  same  collision,  the  Court  has  a  discretion  (z)  to  stay  its 
proceedings  or  to  put  the  plaintiff  to  his  election  whether  he 
will  abandon  one  or  other  of  the  actions  [a)  ;  but  there  will 
be  no  stay,  where,  bail  having  been  given  abroad,  there  has 
been  no  arrest  of  the  ship  and  no  legal  proceedings  abroad  (6). 
Where  an  action  by  the  owners  of  ship  A.  against  ship  B. 
was  pending  in  a  Vice- Admiralty  Court  abroad,  proceedings 
by  the  owners  of  ship  B.  against  ship  A.  in  the  English 
Admiralty  wei'e  stayed  (c). 

In  a  case  of  wilful  damage  by  the  master  of  a  foreign  ship 
to  another  foreign  ship  in  foreign  waters,  the  Adndralty 
Court  refused  to  entertain  the  action  {d). 

The  judgment  of  a  competent  foreign  Court  (and  for  this 
purpose  Irish,  Scotch  and  Colonial  Courts  are  foreign  Courts) 
delivered  before  action  brought  in  this  country  {e)  upon  tiie 
merits  (/)  of  a  collision,  given  in  the  presence  of  both  parties. 


Rea  judicata  : 
effeot  of 
foreign 
jadgpDient. 


for  personal  injury  or  death  by  col- 
lision on  the  high  sea  was  held  to  be 
limited  to  cases  where  it  is  created 
by  the  laws  of  the  countries  of  the 
wrong-doer  and  of  the  sufferer.  In 
America  no  action  lies  in  Admiraltr 
for  the  death  of  a  person  on  the  high 
sea :  Rundcll  y.  Compagnie  Generate 
Tramtailantique,  100  Fed.  Rep.  666 ; 
94  Fed.  Hep.  366 ;  La  Bourgopne^ 
117  Fed.  Rep.  261 ;  The  HarHsburgh, 
119  U.  S.  Kep.  19<f;  The  Alaska, 
130  U.S.  Rep.  201. 

(jr)  The  Guldfaxe,  L.  R.  2  A.  &  E. 
325.  The  oolliDion  in  this  case  was 
between  a  Norwegian  vessel  and  a 
British  fishing  lugger.  The  plain- 
tiffs were  the  representatives  of  four 
of  the  orew  of  the  lugger,  who  were 
British  subjects.  Seis  note,  The 
Explorer,  L.  R.  3  A.  &  £.  289,  290. 

(y)  The  Vera  Cruz  (No.  2).  9  P.  D. 
96 ;  affirmed,  10  App.  Gas.  59. 

(z)  As  to  the  validity  of  the  plea 
of  /••  alibi  pendnne  in  a  foreign  court, 


as  a  defence,  see  per  Pollook,  C.  B., 
in  Scott  V.  Seymour,  I  H.  &  C.  219, 
229. 

(a)  See  Muirie  v.  Binney,  35  Gh.  D. 
614,  followed  in  The  Chrietiansborg, 
10  P.  D.  141 ;  The  Mali  Ivo,  L.  K. 
2  A.  &  £.  366  ;  The  Catterina  Chios- 
care,   1  P.  D.  368.     See  The  Delta, 

1  P.  &  D.  393, 404;  The  LanarMhire, 

2  8p.  189  ;  Hyman  v.  Helm.  24  Ch,  D. 
531  ;  McHenry  v.  Lewis,  22  Ch.  D. 
397 ;  The  Rdnbeck,  6  Asp.  M.  C.  366, 
as  to  theoiroumstances  under  which  an 
action  in  England  will  be  restrained. 

{b)  The  Mannheim,  (1897)  P.  13. 

[e)  The  Peshawur,  8  P.  D.  32. 

[d)  The  Ida,  Lush.  6.  Thia  case 
was  decided  before  24  Vict.  c.  10, 
came  into  force. 

(«)  The  LtUa,  1  P.  D.  393.  See 
Houetoun  v.  Marquis  of  Sligo.  29 
Ch. D.  448. 

(/)  The  Delta,  ubi  supra;  Harris 
V.  Quins,  L.  R.  4  Q.  B.  663. 
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is,  if  final  and  conolnsive  (^),  a  bar  to  an  action  in  this 
oonntry  between  the  same  parties  (h)  for  the  same  collision  (t). 
The  Courts  of  this  country  will  not  entertain  an  action  in 
snoh  a  case,  although  fresh  evidence  may  have  been  discovered, 
and  although  all  the  facts  were  not  before  the  foreign 
tribanal  (A) ;  nor  because  the  foreign  Court  was  misinformed 
as  to  English  law(/).  If  the  parties  are  not  the  same,  as 
where  the  shipowners  sue  in  one  country  and  the  cargo- 
owners  in  the  other  (tn) ;  or  if  the  foreign  tribunal  had  not 
jurisdiction  («) ;  or  if  the  plaintiffs  in  this  country  were  not 
subjects  of,  nor  resident,  nor  present  in  the  foreign  country, 
and  did  not  as  plaintiffs  abroad  select  the  foreign  tribunal  (o) ; 
or  if  the  foreign  judgment  went  by  default  (p) ;  or  was 
against  natural  justice,  as  where  the  foreign  judges  were 
interested  parties  {q) ;  or  where  the  defendant  had  never  been 
summoned  (r) ;  or  was  in  defiance  of  the  comity  of  nations,  as 
where  the  foreign  Court  refuses  to  recognize  title  acquired  by 
the  law  of  England  («) ;  or  if  the  foreign  judgment  was 
obtained  by  fraud  (<), — it  is  not  a  bar  to  an  action  in  this 
country,  and  in  an  action  here  the  foreign  judgment  in  such 
cases  is  not  admissible  in  evidence  (u).  A  judgment  m 
personam  is,  it  seems,  a  bar  to  an  action  by  the  same  plaintiff 
in  rem  (x). 
A  foreign  judgment  may  be  pleaded  in  bar,  so  long  as  it 

(ff)  Henderson  y.  Heftderson^  3  Ha.  414. 

117;    Flummer  v.  Woodburn,  4  B.  &  (n)   The   Oriefswald,    Swab.   430  ; 

C.  626,  637  ;    Frayes  v.    Worms,   10  Havelock  v.  Rockwood,  8  T.  R.  268. 

C.  B.  N.  8.  149;  Nouvion  v.  Freeman,  (p)  General    Steam  Navigation   Co. 

15  App.  Gas.  1;  decision  on  collateral  v.   Gillou,   11   M.    &  W.   877,   894. 

points  not  binding  :  Concha  v.  Concha,  See  also  The  Grief swald,  idti  supra. 

11  App.  Cas.  641.  (p)  The  Delta,  The  Frminia  Foxolo, 

(A)  As  to    what  is    a    judgment  1  T.  D.  393. 

between  the  same  parties,  Amison  {q)  Price  v.  Dewhurst,  8  Sim.  279. 

V.  Smith,  40  Ch.  D.  667-  (r)  Ferguson  v.  Mahon,  11  Ad.  & 

(f)  See  Phillimore's  Inteniat.  Law,  El.    179;    Buchanan    v.    Rwker,    9 

2nd  ed.   IV.  73  <  seq. ;   Westlake's  East,    192;    S.   C,    1   CJampb.   63; 

FriT.  Intemat.  Law,  376 ;    Foote's  Cavan  v.  Stewart,  1  Stark.  525. 

Priv.  Intemat.  Law,  476  ;   Roscoe,  (*)   Simpson  v.  Fogo,  1  J.  &  H.  18 ; 

Nisi  Prius,  15th  ed.  196.  1  H.  &  M.  195. 

(k)  Be  Trufort^  Trafford  v.  Blanc,  (t)  Footers  Private    International 

36  Ch.  D.  600.  Law,  476  ;  Godard  v.  Gray,  L.  R.  6 

{t)  Godard  v.  Gray,  L.  R.  6  Q.  B.  Q.  B.  139 ;  Ahouloff\.  Oppenheimer, 

139.  10  Q.  B.  D.  295 ;    Vadala  v.  Lawes, 

(m)  Cf.  The  Pennsylvania,  19  Wall.  26  Q.  B.  D.  310. 

125 ;  The  Pennsylvania,  3  Mar.  Law  (m)  Castrigue    v.   Imrie,   L.   R.   4 

Cas.  O.  S.  477.    As  to  the  effect  of  H.  L.  414,  427. 

a   foreign    judgment    in    rem,    see  {x)  TheGriefiipald,8w9,h.iZ0.  But 

Cantrique  t.   Imrie,  L.  R.  4  H.   L.  see  infra,  pp.  288,  296. 

p2 
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remains  unreversed,  and  notwithstanding  that  an  appeal  is 
pending  {y). 
Foreign  judg-       Ths  City  of  Mecca^  a  British  steamship,  was  in  collision  on 
wSthOT  itoMi  ^'^  ^^?^  ^^  ^^^^  ^  Portuguese  sliip.     The  City  of  Mecca  was 
be  enforced      arrested  in  Portugal  and  found  by  the  Portuguese  Court  to  be 
amp  hero.        in  fault  for  the  collision.     Owing  to  some  irregularity  in  the 
proceedings  she  was  released  from  arrest  by  tibe  Portuguese 
authorities,  and  came  to  England,  the  foreign  judgment  re- 
maining unsatisfied.     She  was  arrested  in  England  by  the 
plaintiffs  in  the  Portuguese  action  ;  and  it  was  held  by  Sir 
E.  Phillimore  that  international  oomity  required  that  the 
English  Admiralty  Court  should  enforce  the  decree  of  the 
Portuguese  Court  (2).     In  the  Court  of  Appeal  it  appeared, 
for  the  first  time,  that  the  Portuguese  action  was  in  personam 
and  not  in  rem  ;  and  it  was  held,  in  consequence,  that  the 
foreign  judgment,  not  haying  created  a  maritime  Uen,  the 
vessel  had  been  wrongly  arrested  in  the  Admiralty  action  in 
this  country  (a). 
Griminal  The  criminal  liability  in  the  Courts  of  this  country  of  a 

foreigner!  foreigner,  in  respect  of  a  collision  whereby  a  British  subject 
or  a  foreigner  is  killed  or  injured,  is  considered  in  another 
chapter  {infra^  p.  279). 

(y)  Castriqtte  v.  Sehrma,  30  L.  J.  (z)  RV  D   28 

Q,    B.    163  ;    Munro  v.   Pilkington,  ^  '        •     •  ^  • 

31  L.  J.  Q.  B.  163.  W  6  P.  D.  106. 
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CHAPTEE  X. 

COMPULSORY  PILOTAGE. 

A  PILOT  whom  the  owner  or  master  of  a  ship  voluntarily  PUot 
employs  to  navigate  the  ship  is  the  servant  of  the  owner  for  ^p^ySfTa 
that  purpose ;  the  owner  is  answerable  for  a  collision  caused  the  owner's 
by  his   fault  or  negligence  (a),   and  his  ship  is  liable  in 
Admiralty. 

In  some  waters  and  under  certain  circumstances  the  law  AiUer  where 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated  by,  pi^^^" 
a  qualified  or  Kcensed  pilot ;  and  in  such  cases  it  is  a  statutory  °^*^  ^^ 
offence  (b)  on  the  part  of  the  owner  or  person  in  charge  of 
the  ship  not  to  take  a  pilot  on  board.     A  pilot  taken  under 
these  circumstances,  called  a  "  compulsory  "  pilot,  is  held  to  be 
placed  in  charge  of  the  ship  by  the  law,  and  to  supersede  the 
master  in  the  conduct  of  the  ship  so  long  as  she  is  in  pilotage 
waters.     He  is  not  the  servant  or  agent  of  the  owner ;  and 
for  a  collision  caused  entirely  by  his  negligence  neither  is  the 
owner  answerable  at  law  nor  the  ship  in  Admiralty.     In  such 
a  case  the  remedy  of  the  injured  person  is  against  the  pilot 
alone  (c). 

Pilotage  is  held  to  be  compulsory,  so  as  to  exempt  owners  What  consti- 
f rom  liabiUty  for  the  acts  of  the  pUot,  in  aU  British  waters,  ^^pa^". 
and  for  all  ships,  in  and  for  which  the  employment  of  the 
pilot  is  enforced  by  penalty  (c?),  or  where  the  pilotage  charge 

(a)  See  The  Jfaria,  1  W,  Rob.  95,  (e)  See  Slort  v.  Clements,  Peake, 

108 ;  The  Eden,  2  "W.  Rob.  442.     In  107,  as  to  the  liability  of  the  pilot, 

early  times  the  pilot  appears  to  have  See  alao  The  Octavia  Stella,  6  Asp. 

been  employed  by  or  with  the  con-  M.  G.  182,  where  the  damage  was 

sent  of  the  merchant,  and  it  is  not  occasioned  to  an  ojster  bed. 

clear  that  the  shipowner  was  liable  (d)  Usually  double  the  amount  of 

for  a  collision  caused  by  his  fault.  the  pilotage  charge,  or  in  some  cases 

In  1643  a  collision  suit  was  defended  a  sum  not  exceeding  100/. :  17  &  18 

on  thJB  ground.    See  Ad.  Gt.  Miscell.  Vict.  o.  104,  ss.  353,  864.     Under 

Books,  280,  13th  June,  1643.  6  Geo.  4,  c.  125,  s.  59,  there  was  in 

(i)  See  note  {d),  infra.  some  cases  an  additional  penalty. 
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can  be  recovered  agamst  the  ship  or  her  owners,  whether  the 
pilot  is  employed  or  not  (e). 

In  some  foreign  waters  pilotage  is  oompulsoiy  in  the  sense 
that  payment  of  pilotage  charges  is  compulsory,  but  the  ship- 
owner is  nevertheless  liable  for  the  pilot's  negligence.  This 
difference  in  the  owner's  liability,  due  to  the  different  position 
and  authority  of  the  foreign  pilot,  is  explained  below 
(pp.  216,  217). 

Attempts  have  in  some  oases  been  made  to  recover  from  the 
pilotage  authority  damages  for  a  collision  caused  by  the  fault 
of  a  licensed  pilot,  but  with  little  success  (/).  In  one  (Scotch) 
case,  however,  where  the  circumstances  were  peculiar,  a 
harbour  authority  was  held  liable  for  the  negligence  of  a 
person  acting  as  pilot,  on  the  ground  that  he  was  their 
servant.  The  harbour  authority,  having  power  to  license 
pilots  under  the  Merchant  Shipping  Act,  1854  (ss.  330 — 388), 
was  held  liable  for  injury  to  a  steamer  entering  the  harbour, 
caused  by  the  fault  of  a  boatman,  not  licensed  as  a  pilot,  who 
was  acting  in  charge  of  the  steamer  as  pilot,  and  was  em- 
ployed by  the  defendants,  the  harbour  authority  (g). 

His  Majesty's  ships  are  not  subject  to  compulsory  pilot- 
age (A). 

Masters  and  mates  of  certain  ships  may  obtain  certificates 
enabling  them  to  pilot  a  specified  ship  or  any  other  ship  or 
ships  belongiug  to  the  same  owner  within  the  waters  over 
which  the  pilotage  authority  has  jurisdiction  (t).  By  the 
London  Trinity  House  these  certificates  are  granted  to 
masters  and  mates,  enabling  them  to  pilot  any  ship  belonging 
to  the  same  owner  (k).  For  a  collision  caused  by  the 
negligence  of  a  master  or  mate  holding  such  a  certificate  the 
owner  is  liable. 

The  non-liability  of  the  shipowner  for  the  negligence  of  a 


(e)  Carruthers  t.  Sidehotham^  4  M. 
&  8.  77  ;  The  Maria,  1  W.  Rob.  95, 
109  ;  The  Arbutus,  2  Mar.  Law  Gas. 
O.  S.  136  ;  The  Eibemian,  L.  R.  4 
P.  C.  611. 

(/)  See  supra,  p.  92. 

{jf)  Holman  v.  Irvine  Harbour 
Trustees,  4  Sess.  Gas.  4tli  ser.  406. 

(A)  67  &  68  Vict.  c.  60,  ss.  608, 


741 ;  6  Geo.  4,  c.  126,  s.  86. 

(f)  67  &  68  Viot.  c.  60,  s.  699. 
The  Brista  CUy,  (1891)  P.  10,  is  a 
decision  upon  tlus  section.  The 
Killamey,  Lush.  202  ;  The  Earl  qf 
Auckland,  Lush.  164,  387  (upon 
corresponding  sections  of  17  &  18 
Vict.  c.  104). 

(k)  See  Order  in  OounoU  of  16th 
1867. 


(k)l 
July, 
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compulsory  pilot  depends  not  only  upon  the  oommon  law  (/) ;  Kability  for 
it  is  further  declared  by  statute.     The  statute  (67  &  58  Vict.  JSi*^  ^"t 
0.  60,  fl,  633)  is  as  follows : —  f*  oommon 

'  law  and  by 

'*  An  owner  of  or  master  of  a  ship  shall  not  be  answerable  to  statute, 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the 
fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of  that 
ship  within  any  district  where  the  employment  of  «UGh  pilot  ia 
oompulsory  by  law  "  (m). 

It  appears  to  have  been  held  by  Sir  E.  Phillimore,  in  T?ie  Semble^jplot 
Mary  (n),  that  a  pilot  by  compulsion  of  law  in  charge  of  a  i^not**a  ^^ 


ship  in  tow  18  not  acting  in  charge  of  the  tug  within  the  ^  charge  o^ 
•  xxu-        ^-  the  tug. 

meaning  of  this  section. 

The  precise  effect  of  the  statute  is  not  clear.  Probably  it  Effect  of  the 
is  merely  declaratory  of  the  common  law  (a).  In  The 
Maria  ( jo),  Dr.  Lushington  said :  "  The  leading  principle  of  the 
Legislature  in  exonerating  owners  from  any  liability  for 
damage  occasioned  by  their  vessels  having  pilots  on  board  is 
this:  that  the  masters  are  compellable  to  take  pilots  on 
board,  and  the  owners  are  not  responsible  for  the  acts  of  the 
persons  to  whom  they  are  thus  forced  to  commit  the  manage- 
ment of  their  property,  and  over  whom  they  have  no  control. 
This,  I  apprehend,  is  a  rule  founded  upon  a  great  principle 
of  justice  and  equity  "  {q). 

These  remarks  were  made  in  a  case  decided  under  a  « C^«>-  *> 
previous  pilot  Act  (6  Q-eo.  4,  c.  125,  s.  55)  now  repealed, 
which  was  different  in  terms  and  in  effect  from  the  Act  now 
in  force.  One  difference  is  pointed  out  by  Lord  Romilly, 
M.  E.,  in  The  Lion  (r)  :  namely,  that  the  exemption  of 
owners  from  liability  created  by  the  earlier  Act  extends  to 

(Q    The  Maria,   1   W.  Bob.   05  ;  190,  infrOj  p.  218,  as  to  the  meaning 

The  Halley,  L.  R.  2  P.  G.  193  ;  The  of  **  any  person  having  the  care  of 

Annapolis  and    The   Johanna    Slolly  any  ship  '^  in  a  local  Aot. 

Lush.  295.                    .    ^         ,,.  (o)  See  per    Brett,    M.    R.,    The 

(w)  RepToducing    17   &   18  Vict.  Hector,  8  P.  D.  218,  224;    General 

c.  104,  8.  388.    This  appUes  to  the  steam  Navigation  Co,  v.  Britxsh  and 

United  Kingdom  only  :    see  s.  572.  Colonial  Steam  Navigation  Co.,  L.  R. 

For    previous    legisUtion,    see    52  4  Ex.   2S8;    The  Charlton,  8  Asp. 

Geo.  3,  o.  39,  s.  30;  Ritehie  v.  Bow-  M  C  29 

JfeM,  7  Taunt.  309;  6  Geo.  4,  c.  126,  ]„\  \w  Rob  95   99 

s.  55.    As  to  "  qualified  "  pilot,  see  YJ  ^  ^\  ™^-  ^f '  /^-      ^  .      ^, 

8.  686,  aud  supra,  p.  224,  note  (p),  (?)  See  also  the  judgment  m  The 

(«)  6    P.   1).   14.      But   see    The  Bilbao,  Lush.  149,  164,  to  the  same 

Adam  jr.  Spies,  70  L.  J.  Ad.  26.  e^ec*^- 

And  see  I%*  Clan  Gordon,  7  P.  D.  (r)  L.  R.  2  P.  C.  625,  633. 
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cases  where  a  licensed  pilot  is  acting  in  charge  of  the  ship 
under  the  provisions  of  the  Act,  whether  by  compulsion  of 
law  or  by  the  shipowner's  appointment  («) ;  whereas  the  later 
statutes  apply  only  where  the  pilot  is  in  charge  by  com- 
pulsion of  law.  A  further  difference  between  the  earlier  Act 
and  the  existing  Act  is  that  under  the  earlier  Acts  the 
exemption  was  only  where  the  pilot  acted  "under  or  in 
pursuance  of  "  the  Act.  These  words  gave  rise  to  questions 
as  to  what  pilotage  districts  were  referred  to  {t). 

For  some  time  after  the  statutory  exemption  of  shipowners 
from  liability  for  the  fault  of  a  compulsory  pilot  was  intro- 
duced, it  was  doubtful  whether  the  remedy  against  the  ship 
in  Admiralty  was  taken  away  (t/),  and  conflicting  decisions 
were  arrived  at.  But  it  has  now,  for  many  years,  been 
settled  that  the  ship  is  not  liable  in  such  case. 
Foreign  ships.  The  enactments  as  to  compulsory  pilotage  are  binding 
upon  foreign  as  well  as  British  ships  {x). 

The  principle  of  non-liability  of  owners  for  a  collision 
caused  by  the  negligence  of  a  compulsory  pilot  has  been 
applied  even  in  the  case  of  a  collision  in  the  territorial  waters 
of  a  country  (y)  by  the  law  of  which  owners  are  expressly 
made  liable  for  the  negligence  of  a  compulsory  pilot  (z). 
Whether  the  compulsion  is  by  the  law  of  this  country, 
or  by  the  law  of  the  place  where  the  collision  occurs,  the 
owner  is,  in  the  courts  of  this  country,  equally  free  from 
liability  (a). 

In  the  Suez  Canal  local  regulations  having  the  force  of  law 
oblige  the  shipowner  to  take  on  board  and  pay  a  charge  for  a 
"  pilot."    The  legal  position  of  the  Suez  Canal  pilot  is  diffe- 


Gompnlsory 
pilot  in 
foreign 
waters. 


Pilotage  in 
the  Suez 
Canal. 


(i)  See  Zucey  y.  Ingram,  6  M.  & 
W.  302  ;  The  Fama,  2  W.  Rob.  184. 

(0  See  AtL'Gm.  v.  Com,  3  Price, 
802 ;  Carruthen  v.  Sidcbotham,  4  M. 
&  S.  77  ;  Dodd»  v.  EmbUton,  9  Dow. 
&  Ry.  27  ;  Tyne  Improvement  Com' 
miteionert  v.  General  Steam  Naviga^' 
Hon  Co,,  L.  R.  2  Q.  B.  65 ;  Beilby 
V.  SeoU,  7  M.  &  "W.  93 ;  The  Eden, 
10  Jnr.  296;  The  Ayrieola,  2  W. 
Rob.  at  pp.  19,  20. 

(tt)  Longridge  v.  Docvilie,  6  B.  & 
Aid.  117. 

{z)  The AnnapoliajLvmh, 295,  And 
see  supra,  p.  205. 


(y)  Ab  to  the  pUotage  hiws  of 
some  foreign  oonntries  and  Britiah 
colonies,  see  note  at  foot  of  this 
chapter. 

(«)  The  Ealley,  L.  R.  2  P.  0.  193. 
See  also  Smith  ▼.  Condry,  1  How.  28, 
in  which  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  an 
American  ship  was  not  liable  for  a 
coUision  in  British  waters  caused  bj 
the  fault  of  a  compulsory  pilot. 

(a)  The  Mibemian,  L.  R.  4  P.  C. 
511;  The  J*eerie$a,  Lush.  30;  Ihe 
JTalley,  ubi  eupra. 
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rent  from  that  of  a  pilot  in  this  country.  His  duty  is  not  to 
take  charge  of  the  ship,  but  to  advise  the  master  as  to  the 
navigation  of  the  canal.  The  responsibility  of  the  owner  is 
expressly  reserved  by  the  local  regulation^,  and  for  a  collision 
which  occurs  when  the  pilot  is  on  board,  and  caused  by  his 
negligence,  the  owners  are  liable  (6). 

A  collision  between  The  Winstwi  Hall  and  The  Guy  Man-  The  Outf 
nering  was  caused  by  the  bad  navigation  of  The  Qny  Mannering  ^*^*^^^9' 
while  she  had  on  board  one  of  the  company's  pilots  in  pursu- 
ance of  Art.  4.  The  fault  on  the  part  of  The  Guy  Mannering 
was  that  her  engines  were  not  moved  astern  soon  enough  to 
prevent  her  coming  into  contact  with  the  stem  of  The  Winston 
Hall^  which  was  passing  through  the  canal  ahead  of  her,  and 
had  stopped  to  enable  a  third  vessel  to  pass.  The  master  of 
The  Guy  Mannering^  before  the  collision,  informed  the  pilot, 
who  appears  to  have  been  conducting  the  navigation  of  the 
ship,  that  his  vessel  was  approaching  too  close  to  The  Winston 
Sally  and  suggested,  more  than  once,  that  her  engines,  which 
had  already  been  stopped,  should  be  moved  astern.  The 
pilot  refused  to  give  the  order,  whereupon  the  master  himself 
gave  the  order  to  move  the  engines  astern,  but  too  late  to 
avoid  the  collision.  Upon  these  facts  it  was  held  by  the 
Court  of  Appeal  that  the  owners  of  The  Guy  Mannering  were 
liable  for  the  injury  done  to  The  Winston  Hall{c),  The 
decision  was  based  upon  the  ground  that  by  the  law  of  the 
country  in  which  the  jcollision  occurred  the  pilot  was  on  board 
merely  to  advise  the  master  in  matters  requiring  local  know- 
ledge ;  that  the  master  and  not  the  pilot  had  the  command 
and  charge  of  the  vessel,  and  was  responsible  for  her  navi- 
gation. 

There  are  similar  decisions  with  reference  to  the  shipowner's  In  Prance;  on 
Hability  for  collision  caused  by  pilots  in  France  (Havre)  {d),  *l»e  l>aa«l>«- 
Holland  (^),  Belgium  (/),  and  on  the  Danube  {g). 

By  the  Thames  Conservancy  Act,  1857  (A),  it  is  enacted  Damage  to 
that  owners  of  vessels  navigating  the  Thames  shall  be  Uable  iSm^Con- 

(b)  The  Quy  Mannering,  7  P.  D.  W  The  FHna  HendHk,   (1899)  P. 

52,  132.  177. 

(e)  The  Guy  Mannering,  7  P.  D.  (/)  The  Dallington,  (1903)  P.  77. 

62 ;  on  app.  ibid,  162.  (^)  The  Agnee  Otto,  12  P.  D.  56. 

(<Q  The  Augusta,  6  Asp.  M.  C.  58,  (A)  20  &  21  Vict.  o.  147  (local), 

161.  B.  96. 
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for  damage  to  property  of  the  Conservators  caused  by  persons 
belonging  to  or  employed  in  their  vessels.  It  has  been  held 
that  this  Act  does  not  aflPect  sect.  388  of  the  Merchant  Ship- 
ping Act,  1854,  and  that  the  owners  of  a  vessel  in  the  Thames 
in  charge  of  a  compulsory  pilot  are  not  liable  for  damage  done 
by  the  fault  of  the  pilot  to  a  vessel  or  other  property  belonging 
to  the  Conservators  (i). 

Although  the  shipowner  is,  under  the  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,  liable  for  damage  to  a  pier  or  harbour 
works,  even  when  such  damage  is  caused  by  his  ship  when  in 
the  possession  and  control  of  persons  for  whose  acts  he  would 
not  be  responsible  at  law,  it  is  expressly  provided  that  he  shall 
not  be  liable  under  the  Act  when  his  ship  is  in  charge  of  a 
compulsory  pilot  {k). 

A  local  Act  (the  New  Brighton  Pier  Act,  1864,  s.  39) 
enacts,  that  if  "  any  person  having  the  care  of  "  any  craft 
should  wilfully  or  carelessly  damage  the  pier  with  such  craft, 
her  owner  should  be  liable.  The  local  Act  incorporates  the 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  which  (sect.  74) 
provides,  in  effect,  that  the  owners  of  a  ship  that  strikes  and 
damages  the  pier  shall  be  liable  for  the  damage,  but  that 
nothing  therein  shall  make  them  liable  for  damage  by  a  vessel 
in  charge  of  a  compulsory  pilot.  It  was  held  that  the  owners 
of  a  vessel  which  by  the  fault  of  her  compulsory  pilot  damaged 
the  New  Brighton  Pier  were  not  liable  for  the  injury  to  the 
pier ;  and  that  the  words  in  the  local  Act  were  not  the  proper 
nor  necessary  description  of,  and  did  not  apply  to,  a  compulsory 
pilot  (/). 

The  fact  that  the  compulsory  pilot  is  selected  by  the  ship- 
owner, and  is  in  his  regular  employment,  does  not  make  biTp 
liable  for  a  collision  caused  entirely  by  the  pilot's  negligence  (m) . 

Barges  in  certain  parts  of  the  river  Thames  are  required 
by  law  to  be  navigated  by  licensed  watermen;  but  the  owners 
of  a  barge,  which  does  damage  whilst  in  charge  of  a  licensed 
waterman,  are  not  relieved  from  liability  (w). 


(i)  Cimservators  of  the  River  Thames 
V.  Ball,  L.  R.  3  C.  P.  416. 

(k)  10  &  11  Vict.  c.  27,  8.  74.  See 
Hiver  Wear  CommiuUmen  v.  Adam- 
ton,  1 Q.  B.  D.  546 ;  2  App.  Gas.  743. 

(0  The  Clan  Gordon,  7  P,  D.  190. 


(m)  The  Satavier,  2  W.  Rob.  407  ; 
The  Hibernian,  L.  R.  4  P.  C.  611; 
the  same  wae  held  in  a  case  in  the 
Ad.  Div.  14th  Dec.  1887. 

(n)  Martin  y.  Temperley,  4  Q.  B. 
298.    See  7  &  8  Geo.  4,  c.  74  (local). 
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The  presence  on  board  of  a  pilot  whose  employment  in  Pilot  whoee 
the  first  instance  was  compulsory,  but  whose  duty  as  pilot  is  ^^^^^^ 
at  an  end,  and  who  is  no  longer  in  charge  of  the  ship  by  P*^**^'  ^^* 
compulsion  of  law,  or  otherwise  than  by  the  owners'  or  master's  as  pilot  ia  at 
choice,  does  not  discharge  the  owners.     A  vessel  in  charge  of  *^  ®^  ' 
a  compulsory  pilot  was  brought  up  in  the  Mersey  in  an 
improper  berth,  and  lay  there  from  the  27th  to  the  29th  of 
October,  the  pilot  remaining  on  board.     On  the  night  of  the 
29th  she  was  in  collision  with  another  ship  to  which  she  had 
given  a  foul  berth.    It  was  held  that  it  was  the  master's  duty 
to  have  shifted  his  berth  between  the  27th  and  the  29th,  and 
that  tbe  owners  were  liable  (o) .   But  compulsory  pilotage  is  not 
determined  by  a  temporarily  bringing  up ;  it  continues  until 
the  vessel  is  finally  moored  in  the  dock  or  berth  to  which  she 
is  bound  ( J?). 

Owners  are  exempt  from  liability  in  some  cases  where  the  Emjployment 
collision  is  caused  by  a  qualified  pilot  in  charge  of  the  ship,  pu£ory  S"^" 
although  at  the  spot  where  the  collision  occurs  there  is  no  first  instance, 
compulsion  to  take  a  pilot  on  board.    A  vessel  bound  to  London  compulsion  to 
took  a  London  pilot  off  Dungeness,  where  his  employment  ^pt^^  of  ** 
was  compulsory.     A  collision  occurred  by  the  pilot's  fault  on  oolbaion. 
the  voyage  up  the  river  at  a  spot  within  the  port  of  London, 
but  short  of  the  ship's  destination.     It  was  held  that,  assum- 
ing the  ship  could  not  have  been  compelled  to  take  on  board 
a  pilot  at  the  place  where  the  collision  occurred  {q)y  the  ship- 
owners were  not  liable  for  the  collision.     The  engagement  of 
the  pilot  having  been,  in  the  first  instance,  compulsory,  and 
the  right  and  duty  of  the  pilot  under  that  engagement  being 
to  navigate  the  ship  to  her  destination,  it  was  held  that  the 
relation  of  master  and  servant  never  arose  between  the  owners 
and  the  pilot  so  as  to  make  the  owners  liable  for  the  pilot's 
act8(r). 

(o)  The  Wbbum  Abbey,   38  L.  J.  stated  in  the  text.     In  Amerioa  (The 

Ad.  28.     This  case  was  decided  upon  Lotty,  Oloott,  Adm.  329)  it  was  held 

the  words  of  the  local  Act.     In  The  that  the  owners  were  liable  for  im- 

Christiana,  7  Moo.  P.  C.  160  (under  proper  moorings  twelve  hours  after 

6  Geo.  4,  c.  125,  s.  55),  it  was  said  the  pilot  had  brought  the  ship  up. 
hy  the  Privj   Council  (though  the  (p)  The  Migborgs  Minde,  8  P.  D. 

dictum  was    not   necessary  for  the  132,  135. 

decision  of  the  case)  that  a  pilot  on  {q)  She  belonged  to  the  port  of 

board  under  somewhat  similar  dr-  London,   and    therefore    may  have 

comstanoes  remained  in  charge  of  been  exempt.   See  tn/V-tf,  pp.  244,  256. 
the  ship.      See  also  the  case  next  (r)  General  Steam  Navigation  Co,  y. 
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Collision 
whikt  lying 
in  LiverpoS 
river  wim 
pilot  on 
Doazd. 


Change  of 
pilots. 


A  ship,  being  obliged  by  law  to  be  navigated  by  a  pilot 
when  '^  proceeding  to  sea/'  left  the  liverpool  docks  in  oharge 
of  a  pilot.  Owing  to  unfavourable  weather  she  was  brought 
up  in  the  river.  It  was  held  that  the  owners  were  not  liable 
for  a  collision  caused  by  the  pilot's  negligence  whilst  the  ship 
was  lying  in  the  river  («). 

A  vessel,  inward  bound,  was  brought  up  in  the  river  Mersey 
by  a  compulsory  pilot  preparatory  to  docking.  The  pilot 
remained  on  board,  and  in  charge,  receiving  daily  wages 
under  the  local  Pilotage  Act.  It  was  held  that  the  owners 
were  not  liable  for  damage  done  by  her  whilst  so  lying  at 
anchor. 

This  case  must  be  distinguished  from  The  Cachapool  {t)j  a 
decision  under  the  same  (Liverpool)  Act.  A  vessel  came  out 
of  dock  in  charge  of  a  oomptdsory  pilot,  intending  to  go  to 
sea  the  next  day.  She  was  brought  up  in  the  river,  and 
during  the  night  an  accident  happened  to  her  mainyard, 
which  it  became  necessary  to  repair  before  she  went  to  sea. 
The  next  day  a  collision  occurred.  It  was  held  that  the  ship 
was  not  proceeding  to  sea  within  the  meaning  of  the  Act, 
and  that  the  owners  were  liable  notwithstanding  the  presence 
of  the  pilot  on  board. 

In  the  case  of  a  steamship,  inward  bound,  calling  alongside 
the  landing  stage  at  Liverpool  for  the  purpose  of  landing 
passengers  or  cattle,  or,  if  outward  bound,  for  the  purpose  of 
taking  passengers  on  board  or  completing  her  loading,  com- 
pulsory pilotage  ceases  or  is  suspended :  if  inward  bound,  as 
soon  as  she  deviates  from  her  course  for  the  purpose  of  going 
alongside  the  fitage,  and  in  the  case  of  an  outward  boxmd  ship, 
begins  when  she  casts  off  from  the  stage  (ti). 

Where  pilotage  is  compulsory  for  an  inward  bound  ship, 
it  does  not  cease  to  be  compulsory  by  reason  of  a  change  of 
pilots  during  the  pilotage  and  before  the  vessel  arrives  at  her 
destination.   Thus,  where  a  vessel  inward  bound  to  the  Prince's 


British  and  Colonial  Steam  Navigatum 
Co.,  L.  B.  8  Ex.  330 ;  4  Ex.  238. 
See  alfio  The  Charlton,  8  Asp.  M.  C. 
29. 

(»)  The  aty  of  Cambridge,  Wood  v. 
Smith,  L.  B.  4  A.  &  £.  161  ;  ibid. 
6  P.  C.  461  ;  The  Frineeton,  3  P.  D. 


90 ;  The  Montreal,  I  Sp.  154,  note. 
These  deoisions  were  under  the  local 
Act.  For  other  decisions  under  this 
Aot,  see  below,  p.  252. 

(0  7  P.  D.  217. 

(«)  The  Servia,  The  Carinthia, 
(1898)  P.  36. 
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Dock,  Hull,  took  a  pilot  on  board  at  sea,  by  whom  she  was 
brought  up  the  river  to  the  Island  Pier,  and  then  was  placed 
in  charge  of  another  licensed  pilot,  by  whose  fault  a  collision 
occurred  in  the  Humber  Dock,  it  was  held  that  the  owners 
were  not  liable  (t?). 

In  every  case  of  collision  it  is  the  duty  of  the  master  of  Failare  to 
each  ship  to  "  stand  by  "  and  assist  the  other ;  and  not  the  ^^  ^j^  gjjjp 
less  so  because  at  the  time  of  the  collision  his  ship  is  in  charge  "  iii  charge  of 
of  a  compulsory  pilot.     The  law  is  express  that,  if  he  fails  to  pUot. 
do  so,  his  ship  "  shall  be  deemed  to  be  in  fault."     But,  not- 
withstanding the  terms  of  the  statute,  it  seems  that  the  owners 
would  not  be  liable  for  the  coUision,  if  it  were,  in  fact,  caused 
entirely  by  the  compulsory  pilot  (x). 

The  owner  of  a  ship  which  by  the  fault  of  her  compulsory  Fault  of 
pilot  damages  another,  and,  at  the  same  time,  receives  injury  ^t^affecte 
herself,  may  recover  half  his  loss  from  the  other  ship,  if  she  ^^^  »^v  ^or 
is  al30  in  fault.     But  the  fault  of  the  pilot  so  far  affects  him  purposes. 
that  he  cannot  recover  more  than  half  his  loss  in  such  a  case  (y) . 
And,  where  the  other  ship  is  also  in  fault,  it  is  the  rule  of  the 
Admiralty  Division,  and  of  the  Court  of  Appeal,  not  to  give 
costs  to  either  side  {z). 

Where  a  collision  occurred  when  the  pilot  was  unavoidably  Collision 
below  for  a  few  minutes,  after  he  had  given  the  course,  and  j^^*  ^ 
left  the  deck  in  charge  of  one  of  the  ship's  officers,  it  was 
held  that  the  owners  were  liable  for  a  collision  for  which  the 
ship  was  in  fault  (a). 

Where  a  primd  facte  case  of  negligence  is  established  against  Proof  re- 

a  ship,  to  make  the  defence  of  "compulsory  pilot "  good,  it  tke negligence 

must  either  be  proved  affirmatively  that  the  negligence  causing  causing  the 

the  collision  was  the  negligence  of  the  pilot  (b) ;  or  there  negliraioe  of 

the  puot. 

(i^)  The  Righorg»  Minde,  8  P.  D.  s.  16.    See  fupra,  p.  67. 

132.      In   The  Challenge,  Ad.  Div.  {y)  See  The  Hector,  8  P.  D.  218  ; 

16ih  Deo.   1887,  Butt,  J.,  was  of  Dudman  y.  Dublin  Fort,  Sfo.  Board, 

opinion  that  a  sea  pUot  taking  his  Ir.  Bep.   7    0.   L.   518.      See  also 

ship  to  a  bao3r  in  the  river  (Thames),  Spaight    v.    Tedeattle,   6  App.   Gas. 

above  the  point  at  which  he  wonld  217  ;  The  Energy,  L.  B.  8  A.  &  E. 

nsually  have  handed  her  oyer  to  the  48. 

riyer  pilot,  was ''compn]soi7"up  to  {z)  The  Higborgt  Minde,  8  P.  D. 

the  buoy.  132,  136. 

(z)  See  The  Queen,  L.  R.  2  A.  &  (a)  The  Mobile,  Swab.  69;  on  app. 

E.    354.      This    ease   was    decided  ibid.   127.    As  to  the  duty  of  the 

under  25   &  26  Vict.  o.  63,  s.  33.  master  to  be  on  deck,  see  The  Obey, 


The  decision  would,  it  ia  submitted,       L.  B.  1  A.  &  E.  102. 
be  the  same  in  a  similar  case  under  [b)  Clyde  Navig 

the  proaent  Act,  36  &  37  Vict.  c.  85,       1  App.  Gas.  790. 
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must  be  proof  of  circmnstanoes  from  which  the  Court  will 
infer  negligence  on  the  part  of  the  pilot.  Where  a  collision 
was  caused  by  the  helm  being  improperly  put  to  starboard,  it 
was  in  one  case  held  that,  to  relieve  the  owners  from  liability, 
it  must  be  proved  that  the  order  to  put  the  helm  to  starboard 
was  given  by  the  pilot  (c).  But  it  would  seem  that  where 
the  pilot  is  in  charge,  express  proof  of  the  order  which  caused 
the  collision  having  been  given  by  the  pilot  would  not  in  all 
cases  be  necessary  {d). 

In  The  Carrier  Lore  («),  a  ship  in  the  Mersey  was  getting 
her  anchor  in  heavy  weather  with  the  assistance  of  a  tug 
ahead.  She  was  struck  by  a  squall,  and  driven  on  a  ship  at 
anchor.  It  was  held  by  the  Privy  Council  that  the  state  of 
the  weather  and  other  circumstances  made  it  imprudent  and 
dangerous  for  her  to  get  under  way.  The  ship  was  in  charge 
of  a  compulsory  pilot ;  but,  in  the  absence  of  proof  that  she 
was  got  under  way  by  his  orders,  the  owners  were  held 
liable. 

Where  a  ship  in  tow  ran  into  and  damaged  a  pier  in  the 
Thames  in  consequence  of  the  tug,  without  orders  from  the 
compulsory  pilot  in  charge  of  the  tow,  improperly  altering 
her  course,  it  was  held  that  the  tow  was  liable  (/). 

A  vessel  was  being  towed  from  one  dock  to  another  at 

night  when  it  was  imprudent  for  her  to  be  under  way.     The 

owners  were  held  liable,  notwithstanding  the  presence  on 

board  of  a  licensed  pilot.     It  was  said  by  the  Court  that  the 

case  differed  from  that  of  a  ship  in  tow  in  broad  daylight, 

when  the  tug  is  bound  to  obey  the  orders  of  the  pilot  {g). 

Owners  liable       It  is  ouly  where  the  collision  is  caused  entirely  by  the  &ult 

where  there  is  of  the  pilot  that  owners  are  exempt  from  liability.     If  any 
neglig-ence  on  *  ,  ^  ^  j 

the  port  of  the  fault  or  negligence  on  the  part  of  the  owners,  or  on  the  part 

offioere.'^^^^'^  ^^  their  agents,  or  the  officers  or  crew  of  the  ship,  has  con- 
tributed to  the  loss,  they,  as  well  as  the  pilot,  are  re- 
sponsible {h).     And  the  owners  are  responsible  for  the  whole 


a 


The  Sekwalbe,  Lush.  239.  From  Th^  Maria,  L.  R.  1  A.  &  E. 

The  JFinston,  8  P.  D.  176.  3oS,  it  seems  that  under  the  local 

e)  Brown  &  Lush.  113.  Act  the  employment  of  the  pilot  was 

f)  The  Sinquani,  5  P.  D.  241.  not  compulsory, 

(y)  The  BoruxsiOy  Swah.  94.     It  is  (//)    'Tfie  Mobile,   Swab.    127  ;    The 

not  clear  whether   the  Court  con-  Diana,    1   "W.   Rob.    131  ;    4    Moo. 

fliidered    "the    pilotage    compulsory.  P.  C.  11. 
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of  the  loss,  though  it  was  caused  in  part  by  the  fault  of  the 
pilot  (i). 

There  has  been  some  confusion  as  to  the  burden  of  proof  in  Borden  of 
such  cases ;  and  until  recently  the  law  has  been  unsettled.  It  ^^i^n^. 
was  at  one  time  held  that  where  a  compulsory  pilot  was  in 
charge  or  even  on  board,  the  owners  were  primd  fack 
exempted  from  liability  {k).  Then  it  was  held  that,  in  order 
to  make  good  their  claim  to  exemption,  the  owners  must 
prove  not  only  that  the  collision  was  caused  by  the  pilot's 
fault,  but  that  there  was  no  contributory  negligence  on  the 
part  of  the  crew  (/).  It  is  now  settled  that  the  owners  are  not 
required  to  prove  absence  of  contributory  negligence,  but 
that,  under  certldn  circumstances,  it  will  be  presumed.  If 
the  defendant  owners  prove  fault  on  the  part  of  the  pilot 
sufficient  to  cause,  and  in  fact  causing,  the  collision,  in  the 
absence  of  proof  by  the  plaintiffs  of  contributory  negligence 
on  the  part  of  the  crew,  it  is  held  that  the  defendants  have 
satisfied  the  condition  upon  which  their  exemption  depends, 
and  they  will  not  be  called  on  to  adduce  further  proof  of  a 
negative  character  to  exclude  the  mere  possibility  of  con« 
tributory  fault.  But  if  it  appears  that  their  owners,  or  their 
servants,  have  conmiitted  acts,  or  been  guilty  of  omissions, 
which  might  have  contributed  to  the  collision,  then  it  lies  on 
them  to  prove  that  those  acts  or  omissions  did  not  in  any 
degree  contribute  to  the  collision. 

These  points  were  decided  in  Clyde  Navigation  Co.  v. 
Barclay  (w),  the  effect  of  which  case  is  thus  stated  by  Lord 
Eaher,  M.  R. : — "  It  amounts,  in  my  opinion,  to  this — ^that 
where  the  plaintiffs  make  bl  primd  facie  case,  and  the  answer  is 
that  the  defendants  are  exempt  from  liability  on  the  ground 
of  compulsory  pilotage,  and  they  give  evidence  which  primd 
fade  proves  that  the  accident  was  the  fault  of  a  pilot  who  was 
on  board  by  compulsion  of  law,  the  burden  of  proof  is  then 
shifted  back  on  to  the  plaintiffs  if  they  allege  that  the  defen- 

(•)  See  The  Diana,  Stuart  v.  /«?-      494  (a  case  of  doubtful  authoritj). 
monger,  4  Moo.  P.  C.  11.  (tn)  1  App.  Cas.  790.     In  this  case 

ik)  The  Vernon,  1  W.  Rob.   316;  ^^V'^^^^'lL^^'Z^  ^/^^' I'' ^' 

BenL  T.  Moita,  7  Tauut.  258  ;   The  Ui^SlJl':^..  ^'^J!^  •^'^51' 

\etiana,  2  H^.  Ad.  183.  ^a^TAsp 

)  The  lona,  L.  R.   1  P.  C.  426.  thon,  48  L. 

I  tMe  The  Velaeqim,  L.  Jl.  1  P.  G.  12  P.  D.  46. 


{h  TheJanojJj.  R.   1  P.  C.J26.       thon,  48  L.  J.  Ad.  17;    The  Indue, 
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dants  are  goiltj  of  some  other  act  of  negligence.  This  seems 
to  be  the  meaning  of  that  case.  It  does  not  alter  the  general 
and  long  accepted  rules  as  to  the  burden  of  proof  .  .  ."  (»). 

The  principle  as  to  the  burden  of  proof  in  these  oases  is 
dear.  The  plaintiff,  in  order  to  recover  damages,  must 
prove  fault  on  the  part  of  those  on  board  the  defendant  ship 
for  which  her  owners  are  liable.  Primd  facie  the  owners  are 
liable  for  the  fault  of  those  in  charge  of  their  ship  ;  but  thej 
are  not  liable  for  the  fault  of  a  compulsory  pilot.  Upon 
proof,  therefore,  by  the  defendants  that  their  ship  was  in 
charge  of  a  compulsory  pilot,  their  prifnd  facie  liability  is  re- 
butted. To  enable  the  plaintiffs  to  recover  in  such  a  case, 
further  proof  is  necessary  on  their  part  that  the  collision  was 
caused  partly  by  negligence  of  persons  on  board  the  defen- 
dant sliip,  for  whose  negligence  her  owners  are  liable.  In  the 
absence  of  evidence  upon  the  pointy  such  contributory  or  ad- 
ditional negligence  will  not  be  inferred  (o). 
Pilot  called  Where  the  party  relying  upon  the  defence  of  compulsory 

^^hTo^OT    P^^^^^g®  ^^  unwilling  to  call  the  pilot  as  a  witness,  the  proper 
ship.  course  appears  to  be  for  him  to  subpoena  the  pilot  to  produce 

his  licence,  and  to  be  provided  with  evidence  from  the 
licensing  authority  identifying  him  as  the  person  to  whom 
the  licence  produced  was  granted,  and  with  evidence  from  the 
ship  identifying  him  as  the  person  who  was  in  charge  of  her. 
The  licence  usually  has  to  be  renewed  periodically,  and  it 
must  be  proved  that  the  licence  produced  had  been  renewed 
or  was  a  valid  licence  at  the  date  of  the  collision.  The  date 
of  the  renewal  appears  upon  the  face  of  a  Trinity  House 
licence. 
Who  is  a  It  was  held  (p)  that  a  pilot  having  a  licence  purporting  to 

pSo^^  enable  him  to  conduct  vessels  not  drawing  more  than  14  feet 
is  a  qualified  pilot  within  the  meaning  of  17  &  18  Yiot. 
c.  104,  s.  388,  when  conducting  a  ship  drawing  more  than 
14  feet,  provided  no  pilot  with  the  superior  qualification  was 
to  be  obtained.  This  decision  turned  on  the  words  of  the 
Order  in  Council  {q).     On  the  other  hand,  it  was  held  that 

(«)  Per  Lord  Esher,  M.  R.,  The      Burrell  v.  Macbrayne^  18  Ct.  of  SesB. 
Indus,  12  P.  D.  46,  49.  Caa.  4th  eer.  1048. 

419  ;  The  Creadon,  5  Aap.  M.  0.  585  ;  {q)  Of  1st  Maj,  1855. 
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under  s.  353  of  the  Bame  Act,  a  pilot  licensed  for  "exempted 
ships  "  oould  not  compel  the  master  of  a  passenger  steamship 
in  the  Thames  (not  an  "  exempted  "  ship)  to  employ  him  (r). 

A  qualified  pilot  is  empowered  by  law,  in  pilotage  waters,  Qnalified 
to  supersede  an  unqualified  pflot  who  is  acting  in  charge  of  a  S^J^So^" 
ship,  whether  the  ship  is  subject  to  compulsory  pilotage  or  qiialifiedpilot. 
not  («),  and  whether  at  the  place  where  he  meets  her  pilotage 
is  compulsory  or  not.     It  has  not  been  decided  whetiier  the 
owners  are  liable  for  a  collision  caused  by  the  fault  of  a 
qualified  pilot,  who  has  superseded  an  unqualified  pilot,  under 
such  circumstances.     The  statutory  exemption  probably  does 
not  apply  to  such  a  case;  but,  apart  from  the  statute,  it 
seems  doubtful  whether  owners  oould  be  held  liable  for  the 
acts  of  a  pilot  who  takes  charge  of  their  ship  under  the 
authority  of  the  law,  not  by  their  choice  or  as  their  servant. 

Where  the  master  of  a  French  ship  in  the  Thames,  at  the  Owners  liable 
pilot's  request,  engaged  a  waterman  to  take  the  helm,  and  a  ^atOTman 
collision  occurred  by  the  fault  of  the  waterman  in  not  carry-  ^^^^  ?* 
ing  out  the  pilot's  orders,  it  was  held  that  the  waterman  was  pUot. 
in  the  employment  of   the  owners,  and  that   they  were 
liable  {i). 

The  rule  that  owners  are  not  liable  for  damage  done  by  Exemption  o! 
their  ship  when  in  charge  of  a  compulsory  pilot,  and  by  his  oTSTrnp^droiy 
fault,  has  been  said  to  take  away  a  remedy  from  the  sufferer,  pilotage  wiU 
and  the  Courts  have  shown  some  unwillingness  in  applying  ^uied.^  " 
it  (t/).     A  defendant  who  succeeds  only  upon  the  defence  of 
compulsory  pilotage  is  required  in  some  cases  to  bear  his  own 
oosts  {x). 

In  a  case  (^)  before  the  House  of  Lords  the  question  was  Whether  fanit 
raised,  but  not  decided,  whether  the  owner  of  a  ship  in  tow  pu^^^con-'^ 
and  in  charge  of  a  compulsory  pilot  is  prevented  by  the  faibutory 

(r)  Siaford  ▼.  Dyer,  (1895)  1  Q.  B.  £.  3,  15,  Sir  R.  Phillimore  said  that 

566.    The  licence  was  g^ranted  under  the   law,   by   whic^    owners    of    a 

Order  in  Conncil  of  5th  Feb.  1878.  wrong-doinsr  ship  are  not  liable  for 

(«)  57   &  58  Vict.  0.  60,  ss.  597,  the  fault  of  a  compulsory  pilot,  is 

598.    It  seems  that  ttie  master  of  a  '*  fruitful  in  injustice."      But   see 

tug  employed  to  tow  only,  and  not  the  observations  of  the  L.J  J.,  S.  C. 

to  pilot  the  ship,  coold  not  be  super-  on  app.,  L.  R.  2  P.  G.   193.    The 

seded  by  a  qualified  pilot  under  the  question  rather  is  as  to  the  justice 

former  Act.     See  Betlby  y.  Seotty  7  of  the  law  which  makes  one  man 

K.  k  W.  93,  decided  under  6  Geo.  4,  liable  for  the  fault  of  another  man. 
c.  125.  (x)  See  below,  p.  307. 

(t)  The  General  de  Caen^  Swab.  9.  (y)  Spaighi  v.    Tede<utU,   6  App. 

(«)  In  The  Malley,  L.  R.  2  A.  &  Cas.  217. 

M.  Q 
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such  aji  to 
prevent 
owners  from 
recoyering. 


Liability 
when  tag  ib 
under  oraers 
of  oompnlsory 
pilot  in  charge 
of  tow. 


doctrine  of  oontributoiy  negligence  from  recovering  from  tiie 
owners  of  the  tug  for  damage  to  the  tow,  caused  partly  by 
the  fault  of  the  pilot  in  charge  of  the  tow,  and  partly  by  the 
fault  of  those  in  charge  of  the  tug.  It  would  seem  that  in 
such  a  case  the  negligence  of  the  pilot  being  that  of  a  peorson 
for  whose  acts  the  owners  are  not  responsible,  is  immaterial, 
and  cannot  prejudice  the  right  of  the  shipowners  to  recover 
against  the  wrong-doer  (s).  In  a  recent  case  Sir  F.  Jeune,  P., 
was  prepared  to  hold  that  this  resulted  from  Merchant  Ship- 
ping Act,  1894,  s.  633  (a). 

The  effect  of  the  rule  as  to  the  non-liability  of  the  ship- 
owners for  a  collision  caused  by  the  fault  of  a  compulsory 
pilot,  in  the  case  of  a  collision  between  a  tug  or  her  tow 
and  a  third  ship,  is  considered  in  another  chapter  (6).  It  will 
be  sufficient  here  to  state  that  for  a  collision  between  the  tow 
and  a  third  ship,  caused  entirely  by  the  fault  of  a  compulsory 
pilot  on  board  and  in  charge  of  the  tow,  the  tow  and  her 
owners  are  free  from  liability  (c).  As  regards  a  collision 
between  the  tug  and  a  third  ship,  where  the  tow  is  in  charge 
of  a  compulsory  pilot,  the  law  is  not  so  clear.  The  genend 
rule  being,  that  those  on  board  the  tug  are  by  the  terms  of 
the  towage  contract  bound  to  obey  the  orders  of  the  person 
in  charge  of  the  tow,  it  would  seem  that  neither  the  tug  nor 
the  tow,  nor  the  owners  of  either  of  them,  should  be  liable  for 
a  collision  between  the  tug  or  the  tow  and  a  third  ship  caused 
by  those  on  board  either  the  tug  or  the  tow  caiiying  out  an 
improper  order  given  by  a  compulsory  pilot  in  charge  of  the 
tow.  But  it  has  been  held  in  Admiralty  that  the  tug  is 
liable  in  such  a  case  {d).  And  a  ship  in  tow  has  been  held 
liable  for  damage  caused  by  her  striking  a  pier  in  consequence 
of  an  improper  alteration  in  the  course  of  the  tug  made 
without  orders  from  the  compulsory  pilot  in  charge  of  the  tow, 
but  under  circumstances  which  required  her  to  act  without 
waiting  for  orders  from  the  tow  {e). 


(«)  See  per  Lord  Blackburn,  6 
App.  Gas.  217,  222  ;  questioning 
the  decision  in  The  Energy,  L.  B.  3 
A.  &  £.  48.  See  also  The  JSector, 
8  P.  D.  218,  supra,  p.  129. 

(a)  The  Adam  W.  Spiee,  70  L.  J. 
Ad.  25. 

(*)  Supra,  p.  176. 

[e)  The  Ocean  Ware,  L.  R.  3  P.  C. 


205.  The  law  is  the  same  as  regai^ 
damage  by  a  ship  in  tow  to  a  pier 
or  harbour  works.  See  10  &  11 
Vict.  0.  17,  s.  74,  supra,  p.  67. 

(rf)  The  Kary,  5  P.  D.  14,  mpra^ 
p.  171. 

W  The    SinqftoH,   6    P.   D.   241, 
mipra,  p.  169. 
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In  the  case  (/)  in  the  House  of  Lords  cited  above,  it  seems  Whether  as 
to  have  been  the  opinion  of  Lords  Selbome  and  Blackburn  and  ^  o^- 
that  the  owners  of  a  ship  in  tow  and  in  charire  of  a  com-  pulaorypUot's 

,  negflifireiioe 

pulsory  pilot  would  not  be  prevented  from  reoovering  from  may  be  oon- 
the  tug  and  her  owners  damages  for  injuries  sustained  by  the  *^^'^*<^'y- 
tow  in  consequence  of  negligence  on  the  part  of  those  on 
board  the  tug,  and  abo  on  the  part  of  the  pilot ;  in  other 
words,  that  the  negligence  of  the  pilot  was  not  contributory 
negligence  such  as  to  prevent  their  recovering  damages 
against  the  tug  and  her  owners. 

If,  through  the  owners'  negligence,  a  ship  is  deficient  in  Owners  liable 
hull  or  equipment,  and  a  collision  occurs  in  consequence,  her  of'sh^or^^^ 
owners  are  liable  although  their  ship  is  in  charge  of  a  com-  equipment. 
pulfiory  pilot  (^).     Thus,  owners  have  been  held  liable  for  the 
insufficiency  of  ground  tackle  (A).     So  if  the  vessel  does  not 
carry  the  proper  lights  (»),  or  wiU  not  steer  (Ar),  or  if  the  crew 
is  insufficient  or  incapable  (/),  or  if  the  tug  employed  by  the 
master  is  not  of  sufficient  power  (m),  "  compulsory  pilotage  " 
would  be  no  defence. 

But  it  is  not  necessary  that  the  ship  should  be  perfect  in 
every  respect,  provided  that,  with  ordinary  care,  she  can  be 
navigated  with  safety  to  other  vessels.  Where  a  vessel  in 
collision  with  another  was  not  in  the  best  of  trim,  it  was 
argued  that  the  owners  were  liable,  although  she  was  in  charge 
of  a  compulsory  pilot.  It  was  held  by  Dr.  Lushington  that 
the  owners  were  relieved  from  liability (n).  He  said:  "If 
she  was  in  ordinary  safe  trim,  then,  although  she  might  be 
in  handier  trim,  and  although  the  trim  of  the  ship  in  fact 
contributed  to  the  collision,  they  (the  owners)  are  not  respon- 
sible.'' In  a  case  in  Ireland  where  the  vessel  was  unhandy 
owing  to  her  being  too  much  down  by  the  stem,  the  owners 
were  held  liable,  for  that  reason,  and  also,  it  seems,  on  the 

(/)  Spaiffht  V.   TedeastUy  6  App.  p.  1412 ;    The  Warkworth,  9  P.  D. 

Caa.  217,  tupra,  p.    225.     Of.   T%e  20,  145. 

BemiMa,  13  App.  Cae.  1.  (/)  The  Gcveral  <fe  Caen,  Swab.  9; 

(^)  The    Christiana,    Hammond  v.  The  Hope,  1  W.  Rob.  154.    And  see 

Bogere,  7  Moo.  P.   C.    160 ;    infra,  below,  pp.  229,  230. 
p   228 

'(h)  The  MassaehutetU,  1  W.  Rob.  W  ^f  Ocean   Wave,  Marshall  r. 

371/                                 '  Moran,  L.   R.   3  P.   C.  205  ;     The 

(i)  The  Bipon,  10  P.  D.  65.  ^{^^^y }  ^-  ^'  ^J',"^®*®*     ^^^  ^^ 

(A)  The  Zivia,  1  Aap.  M.  C.  204  ;       ^^  •^«''«»  ^^^'  224. 
The  J*en$,  1  Pritch.  Ad.  Dig.  3rd  ed.  (w)  The  Argo,  Swab.  462. 

q2 
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ground  that  the  pilot  was  not  informed  of  the  state  of  the 
ship's  trim  (o). 
^^tTs  Having  regard  to  the  rule  of  law  which  throws  the  liability 

authority  and  for  a  collision  caused  wholly  or  in  part  by  the  fault  of  the 
master  and  master  or  crew  upon  the  shipowner,  and  that  for  a  oollision 
pilot.  caused  wholly  by  the  fault  of  the  pilot  upon  the  pilot  alone, 

it  is  of  importance  that  their  respeotiye  duties  should  be 
clearly  defined.  The  primary  rule  is  that  the  pilot  supersedes 
the  master  in  all  matters  connected  with  the  command  and 
navigation  of  the  ship.  His  authority  is  supreme;  his  orders 
must  be  implicitly  obeyed,  and  any  negligence  in  oanying 
them  out,  or  interference  with  him  in  his  duties,  will  make 
the  owners  liable  in  case  of  oollision.  ^'  The  duties  of  the 
master  and  the  pilot  are  in  many  respects  clearly  defined. 
Although  the  pilot  has  charge  of  the  ship,  the  owners  are 
most  clearly  responsible  to  third  persons  for  the  sufficiency  of 
the  ship  and  her  equipments,  the  competency  of  the  master 
and  crew,  and  their  obedience  to  the  orders  of  the  pilot  in 
everything  that  concerns  his  duty ;  and  under  ordinary  cir- 
cumstances we  think  that  his  commands  are  to  be  implicitly 
obeyed.  To  him  belongs  the  whole  conduct  of  the  navigation 
of  the  ship,  to  the  safety  of  which  it  is  important  that  the 
chief  direction  should  be  vested  in  one  only  "  (jc). 
Pilot's  duties.  There  have  been  numerous  decisions  as  to  what  are  matters 
connected  with  the  navigation  of  the  ship  to  which  it  is  the 
duty  of  the  pilot  to  attend.  It  has  been  held  to  be  the  duty 
of  the  pilot  in  bad  weather  to  decide  whether  to  get  under 
way  or  to  lay  fast  (q) ;  to  decide  upon  the  time,  place  and 
manner  of  turning  a  ship  before  going  into  dock  (r) ;  to  give 
orders  as  to  setting  or  taking  in  head  sail  when  turning  a 
ship  in  the  river  (s) ;  to  regulate  the  ship's  course  and  speed 
by  check  ropes  and  warps  when  docking  (t).    It  is  the  exdu- 


(o)  I%e  Meteor,  Ir.  B.  9  Eq.  567.  duty  of  the  pilot  to  decide  whether 

{p)  Fer  Parke,  B.,  in  The  Chrit'  to  get  under  waj  in  bad  weather  or 

tianaf  Hamtnond  v.  Rogers,  7   Moo.  not.    See  The  Oirolamo,  3  Hag.  169 ; 

P.   C.   160,   171  ;   approved  in  The  The  Borussia,  Swab.  94 ;    The  (kettn 

City  of  Cambridge,    Wood  v.  Smith,  Wave,  L.  R.  3  P.  C.  205,  209  ;    The 

L.  R.  5  P.  C.  461,  457.  Oakfield,   11   P.   D.   34.      And   see 

(q)  The  Carrier  Dove,  Br.  &  Lush.  infra,  pp.  230,  234,  239. 
113;    The  Loehlibo,   7  Moo.  P.   C.  (r)  TA<?Or«ii»iraw,L.R.3P.C.205. 


427.      There    appears   to    be  some  m  The  Ocean  Wave,  ubi  eupra. 

doubt  whether  it  la  the  ezcluaiye  (t)  The  Itigborge  Minde^  8  P.  D, 
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ave  duty  of  the  pilot  to  give  the  orders  to  the  helm  {u) ;  to 
decide  whether  to  comply  with  the  statutory  rule  of  the  road 
or  not  (z) ;  to  decide  upon  the  proper  time  and  place  of  bring* 
ing  up  {y) ;  and  as  to  the  proper  mode  of  carrying  the  anchor, 
before  letting  go  (s) ;  to  see  that  the  ship  rides  with  a  proper 
scope  of  cable  out ;  to  tend  her  whilst  swinging ;  to  let  go  a 
second  anchor  if  necessary ;  to  manoeuvre  her  if  she  parts 
from  her  anchor  (a) ;  and  to  shift  his  berth  when  circumstances 
occur  which  make  it  necessary  in  order  to  avoid  collision  (6)* 
He  decides  as  to  the  rate  of  speed,  and  the  canvas  to  carry  (c) ; 
whether  to  run  through  a  crowded  roadstead  at  night  or  to 
bring  up  ((/).  When  brought  up  he  must  keep  an  eye  on  the 
weather,  and  be  ready  for  a  change  without  relying  entirely 
upon  the  look-out  for  a  report  (e).  It  is  his  duty  to  keep  the 
master  informed  of  local  rules  and  customs  of  navigation  (/)« 
It  is  for  the  pilot  to  decide  upon  the  time,  place,  and  manner 
of  turning  a  ship  when  docking  {g).  The  omission  to  set  some 
head  sail,  to  help  the  ship  round,  was  hdd  by  the  Privy  Council 
to  be  the  fault  of  the  pilot,  and  not  of  the  master  or  crew  (h). 
If  a  tug  is  in  attendance  and  the  safety  of  the  ship  requires  it, 
it  is  the  duty  of  the  pilot  to  employ  the  tug  (/) ;  and  he  has 
no  right  to  get  under  way  without  the  assistance  of  a  tug,  if 
it  is  dangerous  to  do  so  {k).  And  it  seems  that  the  pilot  is 
responsible  if  the  ship  is  got  under  way  in  weather  when  it  is 
imprudent  to  move  (/).     This,  however,  is  not  clear,  for,  in 

132.    Bat  see  The  Cynthia,  2  P.  D.  Caehapool,  7  P.  D.  217. 

62,  infra,  p.  232.  {e)  The  Calabar,  L.  B.  2  P.  C.  238; 

(«)  The  Schwalbe,  Lush.  239 ;  The  The  Maria,  1  W.  Bob.  95,  110;  The 

Winetwi,  9  P.  D.  85.  Julia,   Liuh.  224  ;    The  Batacier,   1 

(x)  TheArgo,^wfih,A^2,  Sp.  378,  383;    9  Hoo.  P.  C.  286; 

(y)  The  Agrieolo,  2  W.  Bob.  10  ;  The  Loehlibo,  ubi  eupra. 

The  Oeorge,  4  Not.  of  Caa.  161  ;  The  (d)  The  Loehlibo,  ubi  tttpra, 

Chrietiatia,  7  Moo.  P.  C.  160,  172 ;  {e)  The  Princeton,  3  P.  D.  90. 

The  Loehlibo,  ibid.  427  ;    3  W.  Bob.  (/)  Burrell  y.  Maebrayne,  18  Ct. 

310  ;  The  Moetna,  10  P.  D.  131.  of  Sew.  Caa.  4th  ser.  1048. 

23.    Bnt  Bee  infra,  p.  280,  aa  to  the  W  ^^  Ocean  Wave,  uH  eupra. 

^ntj  of  the  crew  to  see  that  the  («)  The  Teerleae,  13  Hoo.  P.  G.  484. 

anohor  is  clear.                                     .  And  see  The  Julia,  Lush.  224. 

(a)  The  City  of  Cambridge,  Wood  v.  (*)  Qee  Kennedy  r.  The  Sarmatian^ 

i^wi^A,  L.  B.  5  P.  0. 451 ;  The  North'  2  Fed.   Bep.  911.      As    to  speoial 

ampton,  I  Sp.  152 ;    The  FrineeUm,  3  lights,  see  The  Mipon,  10  P.  D.  65. 

P.  D.  90.  (/)  The  Carrier  Dove,  Br.  &  Lush. 

{b)  As  to  where  he  has  notioe  that  113;    The  Loehlibo,   7  Moo.  P.   C. 

he  18  in  the  way  of  a  lannch  :  The  427;  Burrell  v.  Maebrayne,  nbi  eupra. 


master  and 
crew, 
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some  oases,  it  has  been  said  that  the  master  is  responsible  for 
being  under  way  in  improper  weather  (tn),  "  There  might 
be  such  a  fog  as  to  make  it  a  fault  on  (the  master's)  part  to 
allow  his  vessel  to  be  moved.  If  there  was  a  clear  and  plain 
prospect  of  danger  the  master  could  not  throw  the  whole  blame 
on  the  pilot  if  he  order  the  vessel  to  get  under  way  "  (n). 

Though  the  pilot,  it  seems,  has  no  power  to  engage  a  tug, 
it  is  his  duty,  when  the  situation  is  critical  and  the  safety  of 
the  ship  requires  it,  to  advise  the  master  to  do  so  (o).  When 
a  tug  is  engaged  it  is  his  exclusive  duty  to  give  orders  as  to 
taking  on  board  {p)  and  casting  off  {q)  the  tow-rope,  and, 
under  ordinary  circumstances,  to  direct  the  course  and  regu- 
late the  speed  of  the  tug  as  well  as  that  of  the  ship  in  tow  {r). 
Duties  of  Although  the  pilot's  authority  is  paramount,  the  master  is 

not  free  from  responsibility.  In  The  Batamer  (s),  Dr.  Lush- 
ington  said  :  '^  There  are  many  cases  in  which  I  should  hold 
that,  notwithstanding  the  pilot  has  charge,  it  is  the  duty  of 
the  master  to  prevent  accident,  and  not  to  abandon  the  vessel 
entirely  to  the  pilot ;  but  that  there  are  certain  duties  he  has 
to  discharge,  notwithstanding  there  is  a  pilot  on  board,  for 
the  benefit  of  the  owners." 

The  following  are  duties  of  the  master  and  crew  for  which 
the  owners  are  held  responsible,  notwithstanding  the  presence 
on  board  of  a  compulsory  pilot.  The  master  and  crew  must 
keep  a  good  look-out,  and  keep  the  pilot  informed  of  the 
position,  movements  of,  and  possible  danger  toother  ships (^) ; 
they  must  have  the  anchor  clear,  and  ready  to  let  go,  when 
the  pilot  gives  the  order  {u)  ;  the  master  is  responsible  for 

{»0  See  The  Ocean  Wave,  nbi  supra;  (»)  1  Sp.  378,  383;  S.  C.  on  app. 

The  OirolamOf  3  Hag!  Ad.  169,  infraf  nom.   Netherlands    Steamboat    Co.    t. 

p.  234 ;  TheBonmia,  Swab.  94.   And  Styles,  9  Moo.  P.  C.  286. 

Bee  supra,  p.  228.  (/)  The  Batavier,   ubi  supra ;    The 

(n)  Per  Sir  J.  Hannen,  The  Oak-  Diana,  1  W.  Hob.  131 ;  4  Moo.  P.  O. 

JUld,  11  P.  D.  34,  36.  11  ;    The  Velasguez,   L.  R.   1  P.  C. 

(o)  Tlie  Julia,  Lush.  224.  494  ;    The   Julia,   Lueh.    224 ;     The 

Ip)  The  Julia,  ubi  supra.  Atlas,  2  W.  Rob.  602  ;  The  Mintut, 

Iq)  The  Efiergy,  L.  R.  3  A.  &  E.  L.  R.  2  A.  &  E.  97  ;  The  Queen,  ibid. 

48;  Spaight  v.  Tedcastle,  6  App.  Cas.  364;  The  Zona,  L.  R.  1  P.  C.  426  ; 

217;  Clyde  Navigation  Co.  v.  Barclny,  The  Schwan,  The  Albatw,  (1892)  P.  4 1 9. 

1  App.  Cas.  790.  (m)  The  General  Farkhill  and  The 

(r)  The  Ocean  Wave,  L.  R.  3  P.  C.  Centurion,   1  Pritch.  Ad.  Dig.  172. 

206  ;    The   Julia^    ubi   svpj-a  ;     The  And  see  The  Peerless,  13  Moo.  P.  C. 

Energy,  ubi  supra.      See,   however,  484 ;    The  Rigborgs  Minde,  8  P.  D. 

The&inquasi^  6  P.  D.  241.    And  see  132,  136;   bnt  see  The  Bhosinoy  10 

supra,  p.  169.  P.  D.  24,  131. 
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the  soffioieiicy  and  power  of  a  tug  employed  for  ordinary 
towage  seivioe  (a?),  and  for  the  employment  of  a  tug  where 
the  assistanoe  of  a  tug  is  neoessary  (y)  ;  and  although  not 
bound  to  be  always  on  deck  (z),  he  is  generally  responsible 
for  the  ordinary  work  of  the  ship  being  properly  carried  on,  and 
for  usual  precautions  being  taken  without  express  order  from 
the  pilot  {a).  For  the  trim  of  the  ship,  and  generally  for  her 
suffioienoy  as  regards  tackle  and  equipment  for  ordinary  pur- 
poses of  navigation,  the  owner  or  the  master  is  responsible  (6). 

If  the  pilot  is  below,  or  for  some  other  reason  is  not  in 
charge  of  the  deck  at  the  time  of  collision,  the  owners  would, 
it  is  conceived,  be  liable  (c). 

Where  a  ship  is  in  tow  of  a  tug,  we  have  seen  that,  as  a 
general  rule,  the  tug  is  bound  to  obey  the  orders  of  the  pilot 
in  charge  of  the  tow ;  but  in  the  absence  of  orders  from  the 
pilot,  it  is  the  duty  of  those  in  charge  of  the  tug  to  keep  clear 
of  other  ships;  and  for  a  collision  between  the  tow  and  a 
third  ship  caused  by  an  improper  alteration  in  the  course  of 
the  tug  made  without  orders  from  the  pilot,  the  owners  of 
the  tow  are  liable  {d). 

A  tug  in  the  Mersey  got  orders  from  the  compulsory  pilot 
in  cheurge  of  the  ship  in  tow  to  "  slew  the  ship  round  "  pre- 
paratory to  docking.  The  tug  executed  the  mancBuvre  in  an 
improper  manner  by  towing  the  ship  across  the  bows  and  foul 
of  another  at  anchor.  The  owners  of  the  ship  in  tow  were 
held  Kable  {e). 

A  ship  was  in  collision  with  another  coming  out  of  dock. 
The  latter  had  not  been  reported  by  the  look-out.  It  was 
held  that  the  duty  of  the  look-out  being  to  watch  for  and 
report  vessels  in  the  river,  it  was  not  negligence  in  them  not 
to  have  reported  the  vessel  in  dock,  and  the  vessel  being  in 
charge  of  a  compulsory  pilot,  the  owners  were  held  free  from 
liabiUty(/). 

A  ship  in  charge  of  a  compulsory  pilot,  having  been  in 

'x)  The  Ocean  Wave^  lAi  supra,  {b)  Supra,  p.  227. 

Af)  The  Julia,  ubi  supra,  {e)  See    The    Oordotty    18    Lower 


[z)  See  The  Obey,  L.  R.  1  A.  &  E.  Canada  Jurist,  109. 

102.     And  see  ^ight  v.  Tedcastle,  (d)  The  Sinquaei,  6  F.  D.  241. 

6  App.  Gas.  217,  226.  (e)  The   Loeksley  Hall,  Ad.   Diy. 

(a)    The    Christiana,    infra ;     The  2Sih  March,  1887. 

&nquasi,  6  P.  D.  241,     And  see  (/)  The  Calabar,  L.  R.  2  P.  0. 

I  cited  stspra,  p.  229.  238. 
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Not  sending 
down  yards 
in  heavy 
weather. 


Owner  liable 
for  improper 
execution  of 
pilot's  orders. 


collision  with  anothoTy  drove  foul  of  a  third.  It  wafl  held 
that  the  owners  were  liable  in  oonsequenoe  of  the  negligence 
of  the  master  and  crew  in  the  following  particulars  :  in  not 
veering  out  more  chain  to  bring  the  ship  up ;  in  not  bending 
a  line  on  to  a  tow-rope,  so  as  to  enable  a  tug,  which  came 
alongside  the  ship  sued,  to  keep  her  clear  of  the  other  ship ; 
and  in  not  getting  sail  on  the  ship  {g). 

A  ship  in  charge  of  a  compulsory  pilot  was  riding  in  the 
Downs  in  heavy  weather,  and  drove  from  her  anchors  and 
fouled  another  ^ip.  If  some  of  her  gear  aloft  had  been  sent 
4own,  she  might  have  ridden  in  safety  and  escaped  collision. 
It  was  held  by  the  Privy  Council  that  there  was  contributory 
negligence  on  the  part  of  the  master  in  not  sending  down 
the  yards,  and  that  the  owners  were  liable.  Parke,  B.,  in 
delivering  the  judgment  of  the  Court,  said: — "The  step 
being  one  which  every  master,  according  to  ordinary  rules  of 
navigation,  ought  to  have  taken  in  every  open  roadstead, 
where  many  vessels  were  lying,  and  in  blowing  weather,  tliat 
duty  was  not  exclusively  the  pilot's,  but  that  of  the  master 
also.  And  if  the  pilot  had  given  express  orders  to  the  master 
not  to  send  down  top-masts,  &c.,  we  do  not  say  that  the 
owners  might  not  have  been  excused  from  responsibility  for 
the  consequences  of  that  omission  "  (A). 

The  owners  are  responsible  for  the  pilot's  orders  being 
promptly  and  eflSciently  carried  out.  If  the  helm  is  not 
shifted  («),  the  anchor  let  go  {k),  the  engines  stopped  (/),  or 
the  tow-rope  cast  off  (m),  promptly  at  the  pilot's  order,  and 
a  collision  ensues,  the  owners  are  liable.  It  is  the  master's 
duty  to  repeat  the  pilot's  orders  («),  and  to  see  that  they  are 
carried  out.  If,  in  carrying  them  out,  ordinary  prudence 
and  seamanship  require  a  particular  precaution  to  be  taken, 
it  will  be  held  to  be  negligence  in  the  master  if  the  precau- 
tion is  omitted.  Thus,  the  omission  to  run  out  a  warp  or 
check  line  when  docking  (o),  or  to  cut  a  lanyard  which  holds 


(jff)  The  Annapolit  and  The  Golden 
Ziffht,  Loah.  365. 

{h)  The  Christiafuif  Hammond  y. 
Mogers,  7  Moo.  P.  0.  160,  173. 

(t)  The  Loehlibo,  7  Moo.  P.  0.  427 ; 
The  Julia,  Lnsh.  224 ;  The  Indue,  12 

■p      T\       AC       AQ 

\k)  The  Atlas,  2  W.  Rob.  602; 


The  Peerleu,  13  Moo.  P.  C.4Si;  The 
Rigborge  Minde,  8  P.  D.  132. 

if)  The  Bipon,  6  Not.  of  Cas.  245. 

(m)  The  Snergg,  L.  R.  3  A.  &  E. 
48. 

(n)  The  Admiral  Boxer,  Swab.  193 ; 
The  Lochlibo,  3  W.  Rob.  310,  828. 

(o)  The  Cynthia,  2  P.  D.  62.    See, 
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two  ships  together  when  in  collision  {p)y  is  held  negligenoe 
in  the  master  or  crew. 

In  case  of  the  pilot's  intoxication  or  manifest  incapacity,  Interferenoe 
it  is  the  dnty  of  the  master  to  take  charge  of  the  ship  (q).  ^^S^^Uot, 
And  if  an  emergencj  or  sadden  danger  arises,  when  the  pilot 
is  not  at  hand,  or  which  he  does  not  foresee,  the  master  would 
he  justified  in  giving,  and  it  seems  that  it  would  be  his  duty 
to  give,  an  order  necessary  for  the  ship's  safety  (r).  But 
interference  with  the  pilot's  duties  is  justified  only  by  urgent 
necessity.  "  I  have  said  on  many  occasions,  and  my  ruling 
has  been  confirmed  by  the  Judicial  Committee  in  the  case  of 
Hammond  v.  Rogers  (»),  that  a  master  has  no  right  to  inter- 
fere with  the  pilot,  except  in  cases  of  the  pilot's  intoxication 
or  manifest  incapacity,  or  in  cases  of  danger  which  the  pilot 
does  not  foresee,  or  in  cases  of  great  necessity  "  (^) .  Care  must 
be  taken  not  to  interfere  with  the  pilot  unnecessarily ;  for  if 
a  collision  occurs  in  consequence  of  improper  interference 
with  the  pilot,  the  owners  will  be  liable.  "  It  would  he  a 
most  dangerous  doctrine  to  hold,  except  under  the  most 
extraordinary  circumstances,  that  the  master  could  be  jus- 
tified in  interfering  with  the  pilot  in  his  proper  vocation. 
If  the  two  authorities  could  so  clash,  the  danger  would  be 
materially  augmented,  and  the  interests  of  the  owner,  which 
are  now  protected  by  the  general  principles  of  law,  and 
specific  enactments,  from  liability  for  the  acts  of  the  pilot, 
would  be  most  severely  prejudiced  "  (w). 

A  ship  {x)  was  approaching  a  dock  with  a  view  to  enter 
under  sail,  under  the  orders  of  the  harbour  master.  The  tide 
was  falling,  and  at  a  critical  point  the  harbour  master  gave 
the  order  ''come  on."  The  ship  came  on  and  took  the 
ground,  and  was  damaged.      If,  at  the  moment  when  the 

howeyer,  The  Righwga  Minder  8  P.  D.  Argo^  Swab.  462. 

132,  where  the  duty  to  have  a  oheck  («)  The  Chrittiana,  7  Moo.  P.  C. 

line  afltem  whilst  wazpinflf  through  160,  171. 

a  dock  was  held  to  lie  on  thepilot.  {t)  Per   Dr.  Lnshington    in    The 

(p)  The  Mateaehwette,  1  W.  Rob.  Argo,  Swab.  462,  464. 

371.  (u)  Per  Dr.  Lnshington    in    The 

(q)  The  Christiana^    Eammond   y.  Maria,    1   W.   Bob.   95,    110.     See 

Bogere,  7  Moo.  P.  C.  160,  172 ;  The  also  The  Eibemia,  4  Jur.  N.S.  1244; 

Loehiibo,    Pollok   y.    MeAlpin,    ibid.  The  Peerless,  Lush.  30 ;  The  Duke  of 

427;    The  Hibemia,  4  Jur.  N.  S.  /^mmi;,  nipra,  p.  170,  as  to  the  danger 

1214.  of  dashing  authorities. 

(r)  The  City  of  Cambridge,  Wood  y.  (x)  Beney  y.  Magistrates  of  Kirk' 

SmUh,  L.  B.  5  P.  C.  451,  459 ;  The  cudbright,  (1892)  App.  Cas.  264. 
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Older  to  come  on  was  given,  the  anchor  had  been  let  go,  the 
damage  would  have  been  avoided.  Two  local  hands  had 
been  taken  on  board  to  assist,  and  they  knew  of  the  danger. 
It  was  contended  that  their  knowledge  of  the  danger  must 
be  imputed  to  the  master  and  owners,  and  that,  therefore,  the 
harbour  authority  was  not  liable  for  the  wrong  order  given 
by  the  harbour  master ;  but  the  House  of  Lords  held  that 
the  fault  was  that  of  the  harbour  master  alone,  and  that  it 
would  have  been  wrong  for  the  master  or  for  the  local  men 
to  interfere. 

A  recent  Scotch  case  shows  that  a  pilot  in  a  compulsory 
district  who  allows  himself  to  be  superseded  by  the  master  in 
the  command  of  the  ship,  remains  liable  for  any  damage  the 
ship  may  do  through  the  master's  negligence;  and  con- 
versely, that  the  shipowners,  in  such  a  case,  do  not  escape 
liability  "  simply  because  they  have  a  [compulsory]  pilot  on 
— .  board."     The  ship,  one  of  the  Anchor  Kne,  was  being  towed 

out  of  dock  at  Greenock,  and  one  of  the  Anchor  superinten- 
dents had  taken  charge  of  the  ship  on  the  bridge.  The  pilot 
was  ordered  aft,  where  it  was  impossible  for  him  to  see 
around,  or  to  direct  the  ship's  movements.  He  was  never- 
theless held  liable  for  damage  which  she  did  to  another  ship, 
and  his  defence,  that  he  was  not  in  charge  of  the  ship,  was 
rejected.  "  Where  a  pilot  is  placed  in  charge  of  a  vessel  it 
is  his  duty  to  take  full  charge  of  her,  and  to  give  such  orders 
as  are  necessary  to  carry  out  what  he  thinks  requires  to  be 
done.  .  .  .  His  business  was  to  insist  on  having  sole 
charge  of  the  vessel,  and  if  that  was  not  given  to  him,  to 
refuse  to  have  anything  to  do  with  the  operations,  the  vessel 
being  taken  out  of  his  hands  "  {y). 
Whether  The  Girolamo  (2),  a  ship,  with  a  pilot  on  board,  was  under 

pSoriwpon-  ^^7  ^  ^^^  Thames  in  a  fog  so  dense  that  she  could  not  pro- 
Bible  for  being  ceed  without  danger  to  other  craft.  Sir  J.  Nicholl  expressed  an 
too  dense  fog.  Opinion  that,  under  such  circumstances,  it  was  the  duty  of  the 
master  to  take  the  charge  of  the  ship  out  of  the  pilot's  hands, 
and  to  briug  her  up.  In  other  cases,  however,  it  has  been 
doubted  whether  the  master  would  be  justified  in  exercising 
his  own  discretion  in  such  a  case;   and  the  better  opinion 

(y)  Per  Loxd  Justice  Glerk,  Greenock      Oae.  (Fraser)  216. 
Towifig  Co,  V.  Bardie,  4  Gt.  of  Sees.  {z)  3  Hag.  Ad.  169. 
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seems  to  be  that  the  pilot  is  alone  responsible  for  bringing 
the  ship  up  when  necessary  {a). 

It  has  been  held  that  when  the  pilot  was  taking  a  ship  on  Navigatiog 
the  wrong  side  of  the  river,  in  direct  violation  of  the  law,  the  of  rivor!^  "  ^ 
master  was  not  in  fault  for  not  interfering,  and  that  he 
would  not  have  been  justified  in  doing  so  {b).  In  T/ie  JuliUy 
Lord  Kingsdown  said  that  for  a  master  to  give  to  the  man 
at  the  wheel  a  different  order  from  that  given  by  the  pilot, 
w^hile  a  tug  was  coming  alongside  to  take  the  tow-line  on 
board,  was  '*  misconduct  in  the  master  and  disobedience  to 
the  orders  of  the  pilot "  {c).  So,  if  the  master,  against  the 
pilot's  orders,  takes  on  board  and  makes  fast  the  tow-line,  he 
and  his  employers,  the  shipowners,  will  be  liable  for  a  col- 
lision thereby  occasioned  (d). 

It  is  not  improper  interference  on  the  part  of  the  master  to  Suggestions 
make  suggestions  to  the  pilot  or  to  ofEer  him  advice  {e).  And,  ^  °  ' 
in  case  of  a  manifest  danger,  it  is  the  duty  of  the  master  to 
interfere  to  this  extent.  In  a  salvage  case,  where  a  ship  in 
charge  of  a  pilot  was  in  tow,  and  the  course  given  to  the  tug 
by  the  pilot  was  clearly  dangerous  and  wrong,  Lord  Camp- 
bell, in  delivering  the  opinion  of  the  Privy  Council,  said : 
''The  master  of  the  tug,  watching  the  course  the  licensed 
pilot  pursues,  if  he  finds  that  this  course  will  lead  the  vessel 
into  danger,  is  bound  to  interfere  and  make  a  communication 
to  the  master  of  the  ship,  instead  of  making  himself  instru- 
mental to  the  destruction  of  life  and  property''  (/).  And 
we  have  seen  that,  under  some  circumstances,  it  is  the  duty 
of  the  master  of  a  tug  towing  a  ship  which  is  in  charge  of  a 
pilot,  to  alter  his  course  for  the  purpose  of  keeping  clear  of 
other  craft,  without  wsdting  for  orders  from  the  pilot  (g). 

In  The  Lochliho  (A),  Dr.  Lushington  discusses  at  length 
the  question,  what  amount  of  interference  with  the  pilot  in 
the  performance  of  his  duties  will  make  the  owners  liable  P 

(a)  The  North  American  and   Th$  (d)  The  Julia,  ubi  supra, 

oliU  a.  to  %ht8:    Tk,  Bipon,  10      ^-  ,^'**T  '  '    ^ 

P.  D.  65.  (?)  Tin  Sinquati,  tupra,  p.  169. 

(«)  Lnah.  2-24.  And  see  Tht  Loch-  (A)  3  W.  Bob.  310  ;  affd.  on  app. 
mo,  ubi  tupra.  7  Moo.  P.  0.  427. 
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master  to 
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of  ahip^s 
peculiarities. 

Bock  or  har- 
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An  order  given  by  the  master  or  orew  to  the  helm,  and 
repeated  mechanicallj  by  the  pilot,  amounts  to  ^^  illegal 
interference  " ;  but  mere  suggestion  to,  or  consultation  with, 
the  pilot  is  not  interference.  Even  a  wrong  order  to  the 
helm  suggested  by  the  master,  and  adopted  advisedly  by  the 
pilot,  is  not  interference  on  the  part  of  the  master  such  as  to 
make  the  shipowner  liable  (t). 

Where  there  is  any  peculiarity  of  the  ship  which  makes 
her  diflScult  for  a  stranger  to  handle,  it  is  clearly  the  duty  of 
the  master  to  ofPer  his  experience  and  advice  to  a  pilot  who 
is  a  stranger  to  her  (A-). 

In  many  ports  the  harbour  or  dock-master  has  power,  by 
Act  of  Parliament,  to  regulate  the  movements,  mooring,  and 
berthing  of  ships.  When  a  vessel  is  acting  under  the  orders 
of  such  a  person  her  owners  are,  as  regards  liability  for 
damage  done  by  her,  in  the  same  position  as  when  she  is  in 
charge  of  a  compulsory  pilot ;  the  dock-master  is  not  their 
servant,  and  they  are  not  liable  for  damage  caused  by  his 
negligence  (/).  Thus  it  was  held  that  a  ship  which  was 
damaged  by  another  falling  over  against  her  at  low  water 
was  not  entitled  to  recover  damages  against  the  other,  the 
latter  having  been  beithed  under  the  directions  of  the  dock- 
master  (m). 

But  in  a  place  where  vessels  are  required  to  take  up  their 
berths  under  the  orders  of  a  harbour  master,  if,  without  any 
directions  from  him,  a  ship  takes  up  a  berth  at  which  she  is 
afterwards  injured  by  another  properly  berthed,  she  cannot 
recover  against  the  latter  (n). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
send  down  her  yards ;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
though  she  is  safer  where  she  is  (o). 

'  If,  in  carrying  out  the  orders  of  the  dock-master,  ordinary 
prudence  would  suggest  that  a  particular  precaution  should 
be  taken,  a  vessel  neglecting  to  take  that  precaution  will  be 


(i)   The  Oakfield,  11  P.  D.  34. 

(k)  Cf .  The  Meteor,  Ir.  Rep.  9  Eq. 
667  ;  supra,  p.  227. 

(0  Cf.  The  New  York  Faektt,  4 
Low.  Canada  Rep.  343. 

(m)  The  Eetmomy,    I   Pritoh.  Ad. 


Dig.   3rd    ed.   286. 
Bilbao,  Lush.  149. 


And  see   The 


(h)  The  Jacob,  1  Pritch.  Ad.  Dig. 
3rd  ed.  286. 

(o)  The  Excehior,  L.  R.  2  A.  &  E. 
268. 
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held  to  be  in  fault.  Thus  when  a  ship  was  being  moved 
under  the  orders  of  a  dock-master,  and  negligently  omitted 
to  use  a  check  rope,  her  owners  were  held  liable  for  damage 
she  did  to  other  craft  in  consequence  {p). 

So,  if  a  vessel  ordered  to  shift  from  a  berth  to  make  room 
for  another,  moors  so  close  that  the  swell  of  passing  traffic 
causes  her  to  range  up  against  the  other,  she  will  be  held 
liable  (q).  But  where  the  dock-master  gives  a  specific  order, 
it  seems  that  it  must  be  obeyed,  though  those  on  board  the 
ship  may  doubt  its  prudence  (r). 

A  ship  going  out  of  dock  under  the  orders  of  a  dock- 
master  was  offered,  and  accepted,  the  services  of  the  dock 
company's  tug.  Through  want  of  power  in  the  tug,  a 
oolUsion  occturred.  The  owners  were  held  liable,  there  being 
no  obligation  upon  them  to  accept  the  services  of  the  tug,  or 
on  the  company  to  supply  one  {s). 

The  dock  or  harbour  authority  is  liable  for  injury  done  to  Liability  of 
a  ship  whilst  under  way  and  under  the  orders  of  the  dock  or  h^^o^ 
harbour  master  {t) ;    and  the  liability  would  be  the  same  aathoritj. 
where  damage  is  done  by  the  ship  {u). 

In  oonsidering  the  shipowner's  liability  for  collision  where  Position, 
pilotage  is  compulsory,  we  have  seen  that  the  law  assigns  ^TOMiWlity 
certain  duties  to  the  master  and  others  to  the  pilot ;   and  of  master 
that,  if  the  master  interferes  with  the  pilot  in  his  own  JoT^ard. 
provinoe,  he  does  so  at  the  risk  of  making  his  owner  liable 
in  case  of  collision.     It  is  frequently  the  duty  of  a  master  to 
take  a  pilot  {x)  in  waters  where  there  is  no  compulsion  of  law 
to  do  so,  and  questions  have  arisen  as  to  the  scope  of  the 
master's  authority  and  duty  when  a  pilot  is  on  board  under 
such  circumstances,  and  as  to  his  liability,  not  only  in  respect 
of  damages  for  collision,  but  for  other  matters  connected  with 
the  navigation  of  the  ship.    There  is  reason  to  think  that 

{p)  The  Cynthia,  2  P.  D.  52.    See  Dock  Truttee*  v.  Qibbs,  L.  R.  1  H.  L. 

sIbo  The  ExeeUior,  L.  R.  2  A.  &  E.  93  ;  Metcalfe  v.  Hetherington,  11  Ex. 

26S.  267;   5  H.  &  N.   719;    Hobmn  v. 

{q)  The  Oreenpaintj  IS  Fed.  Rep.  Irvine  Harbour  Trustees,  4  Ct.  of  Sess. 

1S6.  Cas.  4th  ser.  406  ;    Shaw,  Samll  and 

(r)  See   Beney   t.    Magistrates   of  Album  Co.  t.  Timaru  Harbour  Board, 


Kirkcudbright,  supra,  pp.  91,  233.  15  App.  Cas.  429;  The  Apollo,  (1891) 

Is)  The  Belgie,  2  P.  D.  67,  note.  App.  Cas.   499,  supra,  p.  91 ;    The 

(t)  The    Zeta,    (1903}    App.    Gas.       Burlington,  8  Asp.  M.  G.  38 ;    The 


46S ;  The  Mosina,  10  P.  D.  24.  Batata,  (1898)  App.  Cas.  613. 

(u)  See  on  this  question    Mersey  (x)  Seio  infra^  p.  240. 
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outside  the  law  courts  nautical  opinion  is  by  no  means 
unanimous  in  assigning  to  the  master  the  subordinate  posi- 
tion in  which  he  is  placed  by  the  Admiralty  decisions. 
In  H.M.*8  It  is  possible  that  the  doctrine  of  the  Admiralty  Court  with 

^^^'  reference  to  the  supreme  authority  of  the  pilot  may  have 

originated  in  antiquated  regulations  for  the  Boyal  Navy, 
which  provide  that  the  pilot  is  to  '^  have  the  sole  charge  and 
command  of  the  ship  " ;  that  he  is  to  give  the  orders  for 
navigating  the  ship,  and  that  the  captain  is  to  see  them 
carried  out  (y).  This  view  of  the  pilot's  position  and  duties 
probably  dates  from  the  days  when  the  navigating  and 
fighting  branches  of  the  service  were  entirely  distinct  Later 
regulations  (of  1808  to  1899)  ore  very  different.  Art.  1007 
of  the  regulations  of  1899  provides  that  the  captain  and 
navigating  officer  are  to  *'  attend  particularly  to  his  (the 
pilot's)  conduct,"  and  that  if  he  is  "  not  qualified  to  conduct 
the  ship  "  or  runs  her  into  danger,  he  is  to  be  ''  removed 
from  charge " ;  "  and  if  the  ship  should  be  at  any  time 
damaged  through  the  ignorance  or  negligence  of  the  pilot, 
when  a  common  degree  of  attention  on  the  part  of  the  captain 
and  navigating  officer  would  have  prevented  the  disaster, 
those  officers  will  be  deemed  to  have  neglected  their  duty." 
Under  this  article  it  is  held  by  the  Lords  of  the  Admiralty 
that,  if  a  ship  gets  ashore  on  a  well-known  sand  in  conse- 
quence of  an  obviously  wrong  course  given  by  the  pilot,  the 
captain  is  responsible.  Thus,  in  the  case  of  The  Vigilant ^ 
which  got  ashore  on  the  Ghunfleet  Sand  on  the  22nd  of 
October,  1862,  with  a  pilot  on  board,  the  captain  and  the 
master  were  severely  censured  by  the  Lords  of  the  Ad- 
miralty (a). 
Opinion  of  The  opinion  of  the  Elder  Brethren  of  the  Trinity  House 

BreSren  of  T^P^n  the  respective  duties  of  master  and  pilot  is  as  follows : — 
the  Trinity  «  That  in  well-conducted  ships  the  master  does  not  regard 
the  presence  of  a  duly  licensed  pilot  in  compulsory  pilot 
waters  as  freeing  him  from  every  obligation  to  attend  to  the 
safety  of  the  vessel ;  but  that,  while  the  master  sees  that  his 
officers  and  crew  duly  attend  to  the  pilot's  orders,  he  himself 

(y)  MSS.  Regulations  for  1790,  in       ^^^^^^r^^l  ^^J?!" 
tiie Admiralty £ibrary at Whiteh'aU.      ^^^^^^    Comniiaaion,     1874, 


HooBe. 
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IB  bound  to  keep  a  vigilant  eye  on  the  navigation  of  the 
yessely  and,  when  exceptional  oiroumfitanoes  exist,  not  only  to 
urge  upon  the  pilot  to  use  every  precaution,  but  to  insist 
upon  such  being  taken."  And  they  add,  that  this  is  the 
view  generally  taken  by  shipowners  (a). 

The  opinion  of  the  Board  of  Trade  as  to  the  responsibility  Opinion  of  the 
of  the  master  is  that  '^he  is  bound  to  exercise  a  vigilant  xntde.^ 
supervision,  and  that,  though  the  advice  of  the  pilot  is  of  the 
greatest  value,  the  master  is  not  bound  to  follow  it  implicitly, 
if  it  appears  in  his  deliberate  judgment  to  involve  danger  to 
the  ship."  In  accordance  with  this  opinion,  the  Board  of 
Trade  holds  that  it  rests  with  the  master  to  decide  whether  in 
bad  weather  he  will  get  under  way  for  sea,  and  to  say 
whether,  under  threatening  circumstances,  he  will  proceed  or 
turn  back  (i). 

The  Legislature  has  not  defined  the  duties  of  the  pilot;  TJ^e Merchant 
but  it  assumes  that  it  is  the  pilot's  duty  to  conduct  the  Acts. 
navigation  of  the  ship.  In  the  Merchant  Shipping  Act, 
1894,  he  is  spoken  of  as  ''  having  the  conduct,"  '^  having 
command  or  charge,"  "having  charge,"  "taking  charge," 
and  "  acting  in  charge  "  of  the  ship ;  the  master  is  required  to 
"  give  the  charge  of  piloting  the  ship  to  him  "  (c). 

In  the  Suez  Canal  and  elsewhere  abroad  there  is  a  fixed  Foreign  law 
and  compulsory  charge  for  pilotage,  but  the  pilot  does  not  ^^  du^  of ^ 
su})ersede  the  master  in  the  command  and  conduct  of  the  P^^^* 
ship.     He  is  on  board  only  as  the  adviser  of  the  master ;  the 
responsibility  as  regards  the  navigation  of  the  ship  remains 
with  the  master  (d).    It  is  believed  that  the  position  of  the 
pilot  and  the  liability  of  the  shipowner  is  the  same  in 
Canada  (&),  France,  Holland,  Belgium,  on  the  Danube  (/), 


(a)  See  note  {z),  anUy  p.  238.  '*  any  penon  having  the  care  of"  a 

{b)  See  a  letter  from  T.  Gray,  Esq.,  ship  did  not  refer  to  or  properly 

to  the  Mercantile  Marine  AjBsociation,  describe  a  compolBory  pilot.     The 

4th  Oct.  1873,  Unaeawortby  Ships  duty  to  stand  by  after  oollinon  is 

Oonunifision,    1874,  yol.   2,  p.   527.  cast  npon  the  "  person  in  charge/' 

Ajb  to  the  view  taken  by  the  Ad-  who  appears  to  be  the  master  and 

miralty  Conrt   on    this   point,   see  not  the  pilot.    See  nipra^  p.  67. 

aboYC,  p.  228.  (^  The  Guy  Mannering^  7  P.  D. 

(<;)  See  sects.  695,  696,  624,  633,  62,  132. 

742;  and  per  Brett,  L.  J.,  The  Quy  {e)  36  Yict.  c.  64  (Canada).    Gf. 

Mannering,  7  P.  D.  132,   134.     See  The  Quebec  and  The  Charles  Chahmr, 

also  The  Clan  Gordon,  7  P.  D.  190,  19  Lower  Canada  Jurist,  201. 

where  it  was  held  that  the  words  (/)  See  eupra,  p.  217. 
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and  in  Spain  (g) ;  but  in  Portugal  (A)  the  law  is  Bimilar  to 
that  of  England.  In  America  it  seems  that  the  ship  is  liable 
in  rem,  but  that  the  shipowner  is  not  liable  in  personam 
where  he  is  compelled  to  employ  the  first  pilot  who  offers  (t). 
The  Gherman  Commercial  Code,  Art.  738,  appears  to  exempt 
owners  from  liability  for  the  negligence  of  a  compulsory 
pilot  {k). 
Kecesnty  for  If  a  vessel  sails  from  a  port  where  there  is  an  establishment 
^^^  of  pilots,  and  the  charact^  of  the  navigation  requires  one,  it 

insurance.  bas  been  held  that  the  warranty  of  seaworthiness  in  a  jwlioy 
of  insurance  is  not  complied  with  if  a  pilot  is  not  taken  (/). 
And,  according  to  an  early  case  (m),  if  a  pilot  taken  on  board 
in  pursuance  of  the  statute  leaves  the  ship  before  the  voyage  is 
completed,  the  policy  is  vitiated.  Late  v.  Hollingsworth  has,  how- 
ever, been  frequently  doubted,  and  it  is  not  clear  upon  what 
the  judgment  is  founded.  So  far  as  it  decides  that  under- 
writers are  not  liable  for  the  master's  negligence  in  not  taking 
and  retaining  a  pilot  at  a  port  other  than  that  from  which 
the  ship  sailed,  it  must  be  considered  as  overruled  by  later 
cases  (n).  There  is,  however,  authority  to  the  effect  that, 
where  at  different  stages  of  the  voyage  a  different  equipment 
is  required,  the  warranty  of  seaworthiness  in  a  policy  is  not 
complied  with  unless  the  ship  is  properly  equipped  at  each 
stage  (o).  Possibly  this  principle  might  be  applied  to  un- 
seaworthiness due  to  the  absence  of  a  pilot. 

And  it  is  apprehended  that,  although  there  be  no  insurance, 
it  is  the  duty  of  the  master  to  take  a  pilot  if  he  is  unac- 
quainted with  the  locality,  and  the  nature  of  the  navigation 


(^)  The  Spanish  Oommeroial  Code,  (k)  It  has  been  stated   that  the 

Art.   834,  expressly   provides   that  exemption  extends  only  to  the  acts 

the  presence  on  boara  of    a   pilot  of  harbour  masters  and  their  asaist- 

shaU  not  exempt  the  shipowner  from  ants. 

lia^ijity-      ^  ^  J      ,„  _.       ,x  (0  PhiUipt  V.  SecuUam,  2  B.  &  Ad. 

(A)  See    Com.    Code    (Portugal),  280. 

^  W  '^i*  V.  Condry,  1  How.  28  ;  ,,«  ^^  ^-  BoUing.^th,  7  T.  K. 

The  China,   7  Wall.   63;  Smith  y.  ^^^\   ^ 

The  Creole,  2  Wall.  jun.  486  ;  JTotner  W  J>^on  v.  SadUr,  6  M.  &  W.  at 

BamedeU   Co.   v.  Compagnie   GeneraU  P-  416. 

Transatlantique,  182  U.  8.  Rep.  402;  (o)  Quebec  Marine  Insurance  Co,  v. 

Ex  parte  MeNeal,  13  Wall.  236 ;  Bmsy  Commercial  Bank  of  Canada,  L.  R.  3 

T.  Donaldson,  4  Dallas,  206 ;  Flani-  P.  C.  240.    See  further,  The  William, 

gan  y.   Washington  Insurance  Co,,  7  6C.  Rob.  316;  The  JPortsmouth,  Hid, 

Barr.  306.  p.  317. 
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18  such  that  a  prudent  seaman  would  not  attempt  to  navigate 
without  one. 

Afl  regards  the  master's  responsibility  for  collision  whilst  Master's 
his  ship  is  properly  in  charge  of  a  pilot,  it  is  seldom  that  any  for  collision 
question  can  arise.     For  a  collision  caused  by  the  fault  of  the  ^^^^^  ^^ 
pilot  the  master  is  not  answerable  in  damages  (^).     The  in  respect  of 
numerous  cases  upon  compulsory  pilotage  which  have  defined  ^*™*««s. 
the  duties  of  the  pilot  on  the  one  hand,  and  of  the  master  and 
orew  on  the  other,  would  seem  to  assign  those  duties  to  pilot, 
master,  and  crew,  for  all  purposes,  and  not  only  for  the 
purpose  of  determining  the  owner's  liability  for  damages  in 
case  of  collision.     Thus,  in  a  matter  which,  upon  the  question 
of  the  shipowner's  liability  for  damages,  is  held  to  be  within 
the  pilot's  province,  it  would  seem  that  the  master  could  not  In  respect  of 
properly  be  held  responsible  in  respect  of  his  certificate  at  a    "  o^'tificate. 
Board  of  Trade  enquiry.     But  this  has  not  always  been  the 
view  taken  by  Courts  of  enquiry.     With  regard  to  the  ship's 
speed,  a  Court  of  enquiry  has  held  it  to  be  a  matter  for  which 
the  master  is  responsible  (q) ;  while  the  Admiralty  Court,  we 
have  seen,  holds  the  pilot  answerable  for  speed.    As  to  taking 
a  ship  to  sea  in  bad  weather.  Courts  of  enquiry  and  the 
Board  of  Trade  throw  the  responsibility  on  the  master  (r). 
The  Admiralty  decisions  upon  the  point  are  not  clear  (s). 
The  general  rule,  however,  must  be,  that  a  master  is  not 
answerable  in  respect  of  his  certificate  for  matters  which  are 
within  the  province  of  the  pilot  (t). 

The  same  rule  applies  with  regard  to  penalties  imposed  by  In  respect  of 
Act  of  Parliament  for  infringement  of  local  bye-laws  or  re-  ^p^^  ^' 
gulations  with  reference  to  the  navigation  of  ships.     The  n*v%ation. 
master  is  not  liable  to  such  penalties  where  the  act  is  that  of 
the  pilot,  and  done  by  the  pilot  in  the  performance  of  his 
duty  (w). 

{p)  See  3  Kent's  Comm.  j  176;  {»)  See  cases  dted  #ffpm,  p.  234. 

n€  Oetavia  Stella,  6  Asp.  M.  C.  182 ;  /,.  a_     mi       tr  *       v  *         lx. 

{q)  In  I7u  Ostrich  and  TheBenbow]  «,(0  See     The     Vesta,    before    the 

Miteh.  Mar.  Keir.   1878,   a  mastei  ^^^  i^^r^r"^'  ^'""^^  ^^' 

was  held  in  f  aulTlor  the  diip's  speed  *®™^^  ^^*^»  ^^79. 
at  a  Board  of  Trade  enquiry.  (m)  See  Oakley  v.  Speedy,  40  L.  T. 

(r)  See  Report  of  the  tJnseaworthy  881 ;  Miehell  v.  Broivn,  28  L.  J.  Ad." 

Ships*  Commission,  vol.  2,  p.  627 ;  63  ;  FuUarton  v.  Carrington,  16  Vic- 

supra,  p.  238.  toria  L.  R.  449. 


242  COMPULSORY  PILOTAGE. 

In  what  Waters  and  for  what  Ships  Pilotage  is 
Compulsory. 

In  what  Compnlflory  pilotage  exists  only  in  waters  within  the  juris- 

^J^^'^  diction  of  a  duly  constituted  pilotage  authority,  and  for 
pUotage  10  certain  dasses  of  ships  upon  particular  voyages.  Some  of  the 
"^  ^'  principal  pilotage  authorities,  such  as  the  Trinity  Houses  of 
London,  Hull,  Newcastle,  and  Leith,  were  originally  con- 
stituted by  charter ;  but  these,  as  well  as  various  other  autho- 
rities existing  round  the  shores  of  the  United  Kingdom,  are 
now  regulated  by  Act  of  Parliament.  The  Acts  relating  to 
pilotage  are  general  and  local.  The  general  law  as  to 
pilotage  is  contained  in  the  Merchant  Shipping  Act,  1894  {x). 
The  local  Acts  are  stated  below  (p.  247)  in  connection  with 
the  places  to  which  they  relate.  The  Merchant  Shipping  Act 
authorizes  bye-laws  to  be  made  for  the  regulation  of  pilotage, 
which  in  some  cases  are  required  to  be  approved  by  her 
Majesty  in  Council. 

To  ascertain  whether,  in  a  particular  case,  pilotage  is  com- 
pulsory or  not,  it  is  necessary  to  consider  the  combined  effect 
of  the  general  and  local  Acts,  and  of  the  bye-laws  for  the 
time  being  in  force  under  them.  The  question  is  frequently 
one  of  great  diflSculty. 
General  By  57  &  58  Vict.  c.  60,  s.  603,  compulsory  pilotage  was 

P  otage  eta.  oQ^tinued  in  all  districts  and  for  all  ships  (y)  in  and  for  which 
pilotage  was  compulsory  on  the  1st  of  January,  1895,  the 
date  of  that  Act  coming  into  operation.  The  extent  to  which 
pilotage  is  compulsory  can,  therefore,  be  ascertained  only  by 
reference  to  the  general  and  local  Acts  relating  to  pilotage  in 
operation  at  that  date.  The  general  Act  of  that  date  was 
17  &  18  Vict.  c.  104 ;  and  that  Act  refers  the  enquirer  back, 
in  similar  terms,  to  the  Act  which  was  in  force  immediately 
before  it  came  into  operation  (1st  May,  1865),  namely, 
6  Geo.  4,  c.  125  (z). 

{x)  57  &  58  Viot.  0.  60,  Part  X.  amble  and  some  of   its  proTiuons 

See  also  39  &  40  Vict.  o.  36,  s.  141.  appear  to  oonfine  its  operation  to 

(y)  In  Part  X.  of  the  Act,  *'  ship  *'  Ix>ndon  Trinity  House  pilotage  ;  see 

inoludeB  foreign  ships.    See  sect.  672.  The  Eden,  2  W.  Bob.  442 ;  Atlorney- 

(z)  There  is  some  doubt  as  to  how  Oeneral  v.  Case,  3  Prioe,  302  ;   The 

far  the  Act  of  Geo.  4  is  general,  and  Maria,  1  W.  Bob.  95  ;  but  in  T^fne 

how  far  it  relates  only  to  the  London  Imprwetnent  Commiaaionert  v.  Oeneral 

Trinity  House  pilotage.     The  pre-  Steam  Navigation  Co.,  L.  B.  2  Q.  B. 
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By  the  same  seotion  (sect  603)  of  the  Act  of  1894,  it  is 
provided  that  all  (a)  exemptions  from  compidsory  pilotage  in 
force  on  the  Ist  of  January,  1895,  shall  be  continued.  It 
was  held  that  the  corresponding  provision  of  the  Act  of  1854 
was  general,  and  that  its  operation  was  not  restricted  by  sub- 
sequent parts  of  the  same  Act  which  related  exclusively  to 
the  London  Trinity  House  (b). 

The  following  section,  sect.  604  (1),  however,  restricts  the  Ships  cany- 
operation  of  sect.  603.    It  imposes  compulsory  pilotage  on  all  ^fg^between 
vessels  oanying  passengers  between  places  situated  in  the  K*^^*^*^® 
British  Islands.    So  far  as  sect.   604  is  inconsiBtent  with  Kingdom, 
sect.  603,  the  former  section  prevails.     Pilotage,  therefore,  is 
compulsory  for  vessels  carrying  passengers  between  the  places 
mentioned  above  (c),   although    they  were    exempt   imder 
6  Geo.  4,  c.  125  {d) ;  and  it  seems  that,  in  the  absence  of 
express  provision  upon  the  point,   sect.   604  overrides  all 
exemptions  from  compulsory  pilotage,  whether  by  Order  in 
Council  or  statute. 

The  following  decisions  illustrate  the  effect  of  the  above  llluBtrationB. 
sections.  Notwithstanding  the  words  of  17  &  18  Vict.  c.  104, 
B.  379,  purporting  to  exempt  certain  classes  of  ships  in  the 
London  Trinity  House  district,  "  when  not  carrying  passen* 
gers,"  those  ships,  if  exempt  under  the  Act  of  Geo.  4,  are 
not  required  to  take  pilots  though  carrying  passengers,  unless 
they  are  plying  between  places  in  the  British  Islands.  Thus 
a  vessel  on  a  voyage  from  London  to  the  Baltic,  with  pas- 
sengers on  board,  is  not  required  to  take  a  pilot  in  the 
Thames  (e).    But  a  vessel  whilst  she  is  within  the  port  to 

66,  it  was  held  to  apply  to  pilotage  The  Lion,  L.  R.  2  P.  C.  525.    Bis- 

on  the  Tyne ;  and  in  The  Killamey^  tressed  seamen  sent  home  bj  a  con- 

Lnah.  427,  to  Hull  pilotaffe ;   and  snlar  officer  nnder  M.  S.  Act,  1894, 

some  of  its  sections  are  dtearly  of  ss.   191,    192,    are    not    passengers 

general  application.     See  Beiiby  y.  within  sect.  604 ;  The  Clymene,  (1898) 

Scott,  7'm.  &  W.  93 ;  Carruihers  v.  P.    296.      The    marginal    note    to 

Sidebotham,  4    M.    &    8.    77;    The  sect.   604  of  the  M.  S.  Act,  1894, 

Mankow,  4  P.  B.  197.  wbioh  describes  that  section  as  relat- 

{a)  As  to  ships  from  Sweden  and  ing  to* 'home  trade  passenger  ships," 

Norway  to  London,  pee  60  &  61  Vict.,  seems  incorrect.    See  sect.  742  of  the 

c.  61 ;  and  The  Colnmbta,  infra,  p.  266,  same  Act. 

"•/fe^'o      •  -f  oc»T  (^  7%^  TWwora,  Lush.  17. 

(4)  See  ifi/ra,  p.  257.  ^  ' 

\e)  A  vessel  must  have  at   least  [e)  Reg,  v.  Stanton,   8  Ell.  &  B. 

one    passeng^    on    board  to  come  446.    And  nee  The  JEarl  of  Auckland^ 

within  the  operation  of  sect.  364 ;  Lush.  164 ;  on  app.  ibid.  387 ;   The 

The  Hanna,  L.  B.  I  A.  &  £.  283 ;  Motelle,  82  L.  T.  670. 
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which  she  belongs  (/),  an  Irifih  frader  in  the  Thames  (^),  and 
a  coaster  (h)  (though  exempt  by  the  Act  of  Geo.  4),  must 
take  a  pilot  if  carrying  passengers  between  the  places  men- 
tioned above;  and  a  ship  with  passengers  from  Leith  to 
Newcastle  must  take  a  pilot  notwithstanding  sect.  16  of  the 
Tyne  Pilotage  Confirmation  Act,  1866  («). 

The  MarmioHf  a  steamship  with  passengers  on  board,  on  a 
voyage  from  Leith  to  London,  was  in  collision,  by  her  own 
fault,  in  the  Thames  above  Gravesend,  within  the  port  of 
London.  Her  master  had  a  pilotage  certificate  from  Orf ord- 
ness  to  Qravesend.  At  the  time  of  the  collision  the  ship  was 
in  charge  of  a  Trinity  pilot.  The  defence  of  compulsory 
pilotage  being  set  up,  it  was  contended  that  the  ship  was 
exempt  as  being  a  coaster  within  6  Geo.  4,  c.  125,  s.  59.  It 
was  held  that  she  was  not  exempt;  and  that,  being  in  charge 
of  a  compulsory  pilot,  her  owners  were  not  liable  {k). 

The  Sankow  (l),  a  steamship  with  passengers  on  board,  and 
belonging  to  the  port  of  London,  on  her  voyage  from  Australia 
to  London,  was  in  collision  in  the  port  of  London,  whilst  in 
charge  of  a  Trinity  river  pilot  taken  on  board  at  Gravesend. 
It  was  held  that  pilotage  was  compulsory,  and  that  her  owners 
were  not  liable.  The  charter  of  James  2  to  the  London 
Trinity  House  being  produced,  it  was  held  that  the  port  of 
London  was  a  place  for  which  *^  particular  provision  "  as  to 

(/)  Exempt  (semble)  by  6  G^.  4,  (»)  I%e  JTartaw,  (1898)  P.  127. 

c.    126,   8.   69,   and  17   &   18  Vict.  ,,.   ««    Un^i^  «Ai  «2«».« 

o.  104.  B.  363  ;  I>ubHn  Fort  and  Bock*  W  ^  Marmton,  ub%  mpra. 

Board  v.  Shannon,  Ir.  Rep.  7  C.  L.  (/)  4  P.  D.  197.     Sir  R.  Philli- 

116.    There  is  some  doubt  whether  more  considered  that  the  case  was 

the  Act  of  6  Geo.  4,  c.  126,  applied  governed  by   The  Killamey,  Lush, 

to  Ireland.      See   The  Eden,  2  W.  427,   and    that   The  Stettin,   Br.   & 

Rob.  442.    The  port  to  which  a  ship  lioah.  199,  was  not  to  be  followed, 

belongs  is  her  port  of  registry  for  The  question  as  to  the  construotion 

the  time  being :  67  &  68  Viot.  c.  60,  of  the  Act  of  Geo.  4  was  decided  in 

8.  13.    It  has  been  stated  fPUotage  accordance  with  The  Stettin  in  I%t 

Committee  Report,  1888)  that  it  is  General  Steam  Navigation  Co.  r.  The 

the  practice  of  some  owners  to  re-  Britieh  and  Colonial  Steam  Navigation 

gister  their  ships  trading  to  London  Co.,  L.  R.  3  Ex.  330  ;  on  app.  ibid. 

at  some  other  port  in   order    that  4  Ex.  238  (see  eupra,  p.  219).      It 

pilotage  may  be  compulsory,  so  that  seems  doubtful  whether  the  decision 

they  may  not  be  liable  in  case  of  in  The  Hankow,  that  the  charter  of 

collision.  James  2  was  a  particular  provision 

ig)  The  Temora,  Lush.  17.  within  the  meaning  of  the  Act  of 

(A)  The  Marmion,    General   Steam  Geo.  4,  is  correct.     See  62  Geo.  3, 

Navigation  Co.  y.  London  and  JEdin-  c.  39,  s.  32  ;  48  Geo.  3,  c.  104,  s.  29 ; 

burgh    Shipping    Co.,    Mitch.    Mer.  4  G^.  4,  c  77 ;  Orders  in  Council 

Reg.,  1st  June,  1877;  reported  on  of  13th  Dec  1843;  3rd  Sept  1844; 

another  point,  2  Ex.  D.  467.  8th  Aug.  1846« 


.  GENERAL  EXEMPTIONS.  245 

-pilotage  had  been  made,  within  the  meaning  of  6  Geo.  4, 
0. 125,  s.  59;  and,  consequently,  that  there  was  no  exemption 
from  liability. 

Pilotage  is  not  compulsory  for  ships  in  distress,  ships  General  ex- 
unable  to  obtain  a  qualified  pilot,  ships  docking  or  changing  ^p,jaory*°^ 
.  moorings  in  port  (w),  or  certain  foreign  ships  imder  60  tons,  pilotage, 
exempted  by  Order  in  Council  under  4  Geo.  4,  c,  77,  s.  5,  or 
6  Geo.  4,  0.  125,  s.  60  (»). 

Another  general  exemption  from  compulsory  pilotage  is  Ships  passing 
created  by  57  &  58  Vict.  c.  60,  s.  605,  which  is  as  follows : —  pilotage  * 

uistriot. 
"  (1.)  The  master  and  owner  of  any  ship  passing  through  any 

pilotage  district  in  the  United  Kingdom  on  a  voyage  between 

two  places  both  situate  out  of  that  district  (o),  shall  be  exempted 

from  any  obligation  to  employ  a  pilot  in  that  district,  or  to  pay 

pilotage  rates  when  not  employing  a  pilot  within  that  district. 

''(2.)  The  exemption  under  this  section  shall  not  apply  to 

ships  loading  or  discharging  at  any  place  situate  .within  the 

district,  or  at  any  place  situate  above  the  district,  on  the  same 

river  or  its  tributaries  "  (jo). 

The  district  intended  in  this  enactment  is  a  district  other 
than  that  in  which  the  final  port  of  discharge  or  the  port  of 
loading  is  situate[(^).  It  is  not  clear  whether  a  vessel  arriving 
from  abroad  and  calling  at  a  place  in  the  United  Kingdom 
for  orders  would  be  exempt  under  this  section.  It  would, 
probably,  be  held  that  she  is  not  exempt.  The  Winston  (r) 
-put  into  Dartmouth  on  a  voyage  from  New  York  to  Newcastle, 
and  took  on  board  twenty  tons  of  bunker  coals  to  complete 
her  voyage.  It  was  held  that  she  was  subject  to  compulsory 
pilotage,  and  therefore  was  not  liable  for  a  collision  which 

(m)  67  &  6S  Vict.  o.  60,  s.  696  ;      appear  to  be  obsolete, 
as  to  this  exemption,  see  The  Vic-  fQ\  gi^. 

TJL  ^t  ^'  1  ^  A^i  ^F  '  Ji'  (P)  ^^  wemption  similar  to  this 
rw^  ^'jS;.  00  T  T  a9  3r.'  ^  ^  force  within  the  London  Trinity 
«  7i^JnW  /?'.  LtJi^J^^l:^      Honse  districts  under  a  bye-law  ap- 

.see  nomton  v.  Boland,  2  Bing.  219  ;  ^^\  lS5i   tnjra.v  255. 

Melntoth  T.  Slade,  6  B.  &  C.  667;  i?)^'''*,^'®^*'  ld,B,.,Th^Wimton, 

and  as  to  the  law  under  6  Geo.  2,  ^  ^'  ^'  86,  where  the  history  of  this 

c.  20,  see  -B«r  V.  Lamb,  6  T.  R.  76 ;  enactment  is  traced. 

Jtex  V.  XeaU,  8  T.  R.  241.  (r)  8  P.  D.  176;  9  P.  D.  85.    In 

(fi)  Orders  in  ConncU  of  13th  Deo.  this  case  Muller  y.  Baldwin,  L.  R. 

1843;  3rd  Sept.  1844;  and  8th  Aug.  9  Q.  B.  467,  was  referred  to  with 

1846,  aU  made  under  the  latter  Act,  reference  to  bunker  ooalfi. 
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Masters' 
and  mates* 
pilotage 
certificates. 

Differential 
pilotage  rates. 


Policy  of 
the  law  of 
compulsory 
pilotage. 


ooourred  by  the  fault  of  the  pilot  in  ohaige  of  her  as  she  was 
leaving  the  harbour.  The  word  "  loading  "  did  not,  it  was 
held,  refer  to  cargo  alone. 

A  vessel  with  foreign  oargo  on  board  and  no  passengers, 
on  her  passage  from  London  to  Liverpool,  entered  the  Holy- 
head pilotage  district  to  take  on  board  her  Liverpool  pilot, 
diverging  from  her  Liverpool  course  for  the  purpose.  She 
did  not  anchor,  and  stopped  her  engines  only  to  take  the 
pilot  on  board.  It  was  held  that  she  was  not  required  to 
take  a  Holyhead  pilot  (a), 

British  or  foreign  {t)  ships,  of  which  the  master  or  mate 
has  a  pilotage  certificate  in  accordance  with  the  Merchant 
Shipping  Acts,  are  exempt  (u). 

By  the  Customs  Consolidation  Act,  1876  (a?),  it  is  provided 
that  no  foreign  ship  on  a  voyage  from  any  place  in  the 
United  Kingdom  or  the  Channel  Islands  to  any  other  such 
place  shall  be  subject  to  any  higher  or  other  pilotage  charge, 
or  to  any  other  rules  as  to  the  employment  of  pilots,  than  a 
British  ship  in  the  like  case. 

The  policy  of  the  law,  which  seems  formerly  to  have  in- 
clined towards  compulsory  pilotage  for  the  supposed  benefit 
of  commerce  and  safety  of  seamen's  lives  (y),  is  now  in  favour 
of  restricting  compulsory  pilotage  within  as  narrow  limits  as 
possible  (3).  The  Act  of  1894  (s.  678)  enables  pilotage 
authorities  to  make  bye-laws  to  regulate  pilotage  and  to 
exempt  ships.  It  was  held  that,  under  similar  powers  given 
by  the  Merchant  Shipping  Acts  of  1854  and  1862,  pilotage 
could  in  no  case  be  made  compulsory  for  ships  which  were 
exempt  at  the  time  of  the  passing  of  the  Act  of  1854  (a). 
But  bye-laws,  requiring  a  pilot  to  be  taken  under  a  penalty, 
and  made  under  a  local  Act,  which  gave  a  general  power  to 
regulate  the  navigation  of  the  port,  but  did  not  itself  make 
pilotage  compulsory,  or  give  express  power  to  make  it  so, 
were  held  valid  (ft). 


(«)  Gregory  y.  Jones^  90  L.  T.  42. 

(0  67  &  68  Vict.  0.  60,  e.  672. 

(«)  67  &  68  Vict.  0.  60,  ph.  699— 
602.  As  t(j  these  certificates,  see 
The  Killamey,  Lush.  202  ;  The  Beta, 
Br.  &  L.  328  ;  The  Earl  nf  Auckland, 
Lush.  164 ;  on  app.  ibid,  387. 

[x)  39  &  40  Vict.  0.  86,  s.  141. 


(y)  Lueey  v.  Ingram,  6'  M.  k  W. 
802  ;  The  Fama,  2  W.  Bob.  184. 

(«)  See  per  Sir  R.  PhiUimore,  The 
HalUy,  L.  R.  2  A.  &  E.  3,  16. 

(a)  The  Earl  of  Auckland,  Lush. 
164,  387  ;  Reg,  y.  Stanton,  8  £.  &  B. 
445 ;  67  &  68  Vict.  o.  60,  s.  678. 

(b)  The  Rftby,  16  P.  D.  139,  164. 
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The  plaoes  at  which,  and  the  Acts,  bye-laws,  and  Orders  is  Th^ea  at 
Counoil,  under  which  compulsory  pilotage  exists  at  various  ^lii^rypSot- 
ports  in  the  United  Kingdom,  are  as  follows  (c) : —  *8«  exiate. 

Aberavon :  See  Port  Talbot. 

Aberbrothtoiok  or  Arbroath :  Pilotage  appears  to  be  compulsory 
under  the  bye-laws  {d) ;  but  no  express  power  to  make  it  oom- 
polsoiy  is  given  by  the  local  Acts;  2  &  3  Vict.  c.  16  (local); 
27  &  28  Vict.  c.  33  (local);  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  1889. 

Aberdeen :  Pilotage  is  compulsory  for  inward-bound  vessels ; 
31  &  32  Vict.  c.  138  (local),  ss.  135  seq, ;  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889 ;  Ords.  in  Oouncil  of  25th  June,  1872; 
15th  Oct.  1894. 

Aberdovey :  See  London  Trinity  House. 

Arundel:  Pilotage  is  compulsory  for  all  vessels  of  30  tons 
and  upwards;  33  Geo.  3,  c.  100  (local);  for  bye-laws,  see  Pari. 
Paper,  No.  210,  Sess.  1896. 

Ayr :  Pilotage  is  compulsory  for  vessels  inward  and  outward 
bound;  18  &  19  Yict.  c.  119  (local),  s.  51,  except  vessels  under 
40  tons,  see  Pari.  Paper,  No.  408  of  1867 ;  for  bye-laws,  see 
ParL  Paper,  No.  154,  Sess.  1889;  No.  181,  Sess.  1890;  No.  160, 
Sess.  1894. 

BaUina:  Pilotage  is  compulsory  for  inward-bound  vessels; 
23  &  24  Vict.  c.  165  (local),  ss.  42,  43 ;  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889. 

BaUyehannon :  Pilotage  is  free ;  see  in/ra,  p.  261. 

Barry  :  Pilotage  is  free ;  see  in/ra,  p.  261. 

Beaumaris :  See  London  Trinity  House. 

Belfast :  Pilotage  is  compulsory  for  vessels  inwards  and  out- 
wards, except  ships  in  ballast,  and  ships  coming  in  from  stress 
of  weather  and  whilst  within  the  limits  of  the  out-pilot  ground ; 
10  &  11  Yict.  c.  52  (local),  ss.  98—106 ;  for  bye-laws,  see  Pari. 

(r)  Apetnmoftheraleflandbye-  The  eflPeot  of  Orders  in  Council  made 

la^for  the  time  bang  in  force  la  under  the  powers  of  the  repealed 

made  yearly  to  the  Board  of  Trade  Merchant  ShippiEg  Acts  is  preserved 

by  every  pilotage  authority,  and  the  by  57  &  68  Vict.  c.  60,  s.  745. 
returns  are  laid  before  Parliament: 

see  67  &  68  Vict.  o.  60,  s.  586.  The  W  Upon  the  prmciple  of  Th 
last  return  is  Pari.  Paper,  No.  312,  ?^f  15  P.  D.  139,  164.  The  bye- 
Bess.  1902.  The  limits  of  the  several  laws  appear  to  be  made  under  s.  103 
pilotage  districts,  and  the  bye-laws,  of  2  &  3  Viot.  o.  16  (local) ;  they 
will  be  found  set  out  in  these  returns.  ««  dated  31st  Jan.  1873. 
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Paper,  No.  154,  Sess.  1889  («);  No.  160,  Sess.  1894;  No.  290, 
Sess.  1897;  No.  265,  Sess.  1900 ;  Ords.  in  Counca  of  15th  Aug. 
1890;  26tli  June,  1893;  13th  May,  1896;  27th  Dec.  1899. 

Berwick:  Pilotage  free ;  tn/ra,  p.  261. 

Blakeney  or  Clay :  Pilotage  is  compulsoiy  for  all  vessels,  except 
coasters  of  50  tons  and  upwards,  entering  or  leaving  the  harbour ; 
57  Geo.  3,  c.  70  (local);  for  bye-laws,  see  Pari.  Paper,  No.  154 
of  1889. 

Blyth :  See  Newcastle, 

Borrowstounness  :  Pilotage  free  ;  tn^ra,  p.  262. 

Boston:  Pilotage  is  compulsory  inwards  and  outwards  for 
vessels  over  30  tons  o.  m. ;  16  Geo.  3,  c.  23;  for  bye-laws,  see 
ParL  Paper,  No.  181,  Sess.  1890,  and  Ord.  in  Council  of  28th 
Nov.  1889 ;  see  also  32  Geo.  3,  c.  79. 

Bridgwater :  See  London  Trinity  House, 

Bristol  {/) :  Pilotage  is  compulsory  for  all  vessels  navigating 
the  Bristol  Channel  eastwards  of  Lundy  Island  (4^  40'  W. 
loDg.)(/),  except  coasters,  Irish  traders,  and  vessels  bound  to 
or  from  Cardiff,  Newport,  or  Gloucester ;  47  Geo.  3  (Sess.  2), 
c.  33  (local),  ss.  9—27  ;  24  &  25  Vict.  c.  236  (local),  s.  4 ;  but 
see  11  &  12  Vict.  c.  43  (local) ;  for  Pilotage  Order  Confirmation 
Acts,  see  53  &  54  Vict.  c.  208  (local);  54  &  55  Vict. c.  160  (local); 
for  bye-laws,  see  ParL  Paper,  No.  265,  Sess.  1900;  Ords.  in 
Council  of  21st  Oct.  1890;  30th  July,  1891;  19th  May,  1899; 
14th  July,  1899 ;  20th  May,  1903.  As  to  Breandown  Harbour, 
see  25  &  26  Vict.  c.  29  (local).  See  also  Neatk^  Bridgwater^ 
Swansea^  Penarth,  Cardiff,  Newport,  Gloucester, 

Buckie  (Cluny)  :  In  Pari.  Paper,  No.  312,  Sess.  1902,  pilotage 
is  stated  to  be  compulsory.  Sed  qy.  See  37  &  38  Vict.  c.  185 
(local);  bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Burgkead:  Pilotage  is  compulsory  for  ships  over  40  tons; 
21  Vict.  c.  39  (local),  s.  23 ;  bye-laws,  ParL  Paper,  No.  154, 
Sess.  1889. 

Burntisland:  Pilotage  free ;  infra,  p.  262. 
•    Caernarvon,  Carlisle :  See  London  Trinity  House, 

Cardiff:  Pilotage  free  ;  infra,  p.  262. 

Carlingford  Bar:  In  Pari,  Paper,  No.  210,  Sess.  1896,  pilot- 
age is  stated  to  be  compulsory.  Sed  qy.  See  27  &  28  Vict, 
c.  93 ;  ParL  Paper,  No.  154,  Sess.  1889. 

Charlestown :  Pilotage  free ;  infra,  p.  262. 

{e)  The  Be  Brus,  Ir.  Rep.  (Ad.)  1       C.   P.    D.    18th    Nov.    1879  :    The 
Eq.  72;  The  Arbutut,  11  L.  T.  208.         CharUon,   8  Asp.  M.  C.  29  ;    Pari. 
(/)  Hall  V.  Cardif  Pilotage  Board,      Paper,  No.  154,  Sess.  1889. 


LOCAL  PILOTAGE  ACTS.  249 

Chester :  Pilotage  is  compulsory  for  all  vessels,  except  coasters 
and  Irish  traders;  16  Geo.  3,  c.  61  (local)  (y) ;  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889 ;  No.  181,  Sess.  1890;  Ord.  in 
•Council,  28th  Nov.  1887. 

Clyde:  See  Glasgow. 

Colchester :  See  London  Trinity  House. 

Coleraine:  Pilotage  is  compulsory  except  for  certain  vessels 
exempted  by  42  &  43  Vict.  c.  175  (local),  s.  91.  See  26  &  27 
Vict.  c.  100  (local),  ss.  54—56;  48  &  49  Vict.  c.  185  (local),  and 
Acts  therein  recited;  Ords.  in  Council,  25th  Jan.  1887 ;  20th  Oct. 
1898;  ParL  Paper,  No.  154,  Sess.  1889 ;  No.  242,  Sess.  1899. 

Cork :  Pilotage  free  ;  infra,  p.  262. 

Dartmouth :  See  London  Trinity  House, 

Dingle :  Pilotage  free ;  infra,  p.  262. 

Drogheda :  Pilotage  is  compulsory,  inwards  and  outwards,  for 
all  vessels  except  steamships;  5  Vict.  (Sess.  2)  c.  56  (local), 
88.  200 — 205  ;  and  vessels  under  30  tons ;  for  Bules,  &c.,  see 
ParL  Paper,  No.  154,  Sess.  1889. 

Dublin :  Pilotage  is  compulsory  for  all  vessels  inwards  and 
outwards  of  the  port  of  Dublin  or  the  harbour  of  Kingstown, 
except  coasters  under  50  tons,  vessels  in  ballast  and  coasters 
laden  with  fish  in  bulk  or  potatoes ;  32  &  33  Vict.  c.  100  (loeal), 
86.  20  seq.;  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889; 
Ords.  in  Council  of  4th  Dec.  1861,  and  28th  July,  1893.  See 
also  The  Meteor  (h),  and  Dublin  Port  and  Docks  Board  v. 
Shannon  (i),  decisions  under  the  above  Act. 

Dundalk :  Pilotage  is  compulsory  for  all  vessels,  in  and  out, 
except  vessels  under  30  tons,  and  vessels  coming  in  from  stress 
of  weather;  18  &  19  Vict.  c.  189  (local),  ss.  91  seq, ;  for  regula- 
tions, see  ParL  Paper,  No.  154,  Sess.  1889. 

Dundee :  Pilotage  free  ;  infra,  p.  262. 

Elgin :  See  Lossiemouth. 

Exeter,  Falmouth,  Fleetwood,  and  Fowey  :  See  London  Trinity 
House. 
'    Eyemouth :  Semble,  pilotage  free ;  infra,  p.  262. 

Fraserburgh :  Pilotage  is  compulsory  for  all  vessels  of 
30  tons  or  upwards,  in  or  out,  except  harbour  tugs ;  41  Vict. 
c.  51  (local),  ss.  116,  117;  for  bye-laws,  see  ParL  Paper, 
No.  154,  Sess.  1889;  No.  212,  Sess.  1892;  Ords.  in  Council, 
23rd  June,  1891 ;  17th  Feb.  1896. 

Gainsborough :  See  King ston-upon- Hull. 

is)  /omt  y.  Bennett,  6  Asp.  M.  C.  (A)  Ix.  Rep.  9  Eq.  667. 

596.  (»)  Jr.  Rep.  7  C.  L.  116,      . 
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Galway :  Pilotage  is  compulsoiy  inwardfl  and  outwaidfl  from 
the  roadstead  to  ^e  docks  for  all  yessels  of  and  over  50  tons, 
and  yessels  coming  in  from  stress  of  weather  or  contrary  winds ; 
16  &  17  Yict.  c.  207  (local),  ss.  62  seq. ;  and  see  23  &  24  Yict 
c.  202  (local).  See  Ord.  in  CouncU,  26th  Nov.  1900;  ParL 
Paper,  No.  181  of  1890. 

Glasgow :  Pilotage  is  regulated  in  the  Clyde  hy  21  &  22  Yict. 
c.  149  (local),  ss.  134  seq.;  and  see  63  &  54  Yict.  o.  207  (local), 
Pilotage  Order  Confirmation  Act.  It  is  compulsory  for  yessels  ovw 
60  tons  navigating  the  Clyde  between  Hutchinsontown  Bridge 
and  a  straight  line  drawn  from  the  east  end  of  Newark  Castle  to 
Cardross  Burn,  except  yessels  under  100  tons  in  tow  of  a  tug 
whose  master  has  a  pilotage  oertifioate.  See  Ords.  in  Councfl 
of  12th  Sept.  1863 ;  12th  Nov.  1900.  The  bye-laws  are  in  Pari. 
Paper,  No.  268,  Sess.  1901  (A). 

Gloucester :  Pilotage  free ;  see  tn/Va,  p.  262. 

Goole :  See  Kingston'Upon-Htdl, 

Orangemouth :  Pilotage  free  ;  see  infra^  p.  262. 

Greenock :  29  &  30  Yict.  c.  156  (local)  ;  and  see  Glasgow. 

Orimshy:  See  Kingston-upon-Hullf  and  12  &  13  Yict.  c.  81 
{local). 

Hartlepool:  Pilotage  appears  to  be  no  longer  compulsoiy. 
See  Newcastle-upon-  Tyne.  See  also  27  &  28  Yict.  c.  58 ;  Ords. 
in  Council  of  31st  Jan.  1868,  27th  June,  1876,  7th  Feb.  1888, 
and  13th  May,  1896 ;  for  bye-laws,  see  Pari.  Paper,  No.  290, 
Sess.  1897. 

Harwich  and  Holyhead:  See  London  Trinity  House.  The 
Harwich  district  includes  the  river  Stour  to  MisUey. 

Hastings :  Pilotage  free ;  infra,  p.  262. 

Hull  and  Humber :  See  King ston-upon*  Hull. 

Inverness :  Pilotage  free ;  see  infra,  p.  262. 

Ipswich  (J):  15  Yict.  c.  116  (local).  See  Lotidon  Trinity 
House.  The  Ipswich  district  includes  the  river  Orwell  down  to 
Harwich. 

Irvine :  It  is  not  dear  whether  pilotage  is  compulsory  or  free. 
There  appears  to  be  no  power  to  make  it  compulsoiy ;  but  in  the 
Pilotage  Betum  (m)  it  is  stated  to  be  so :  36  &  37  Yict.  c.  124 
(local) ;  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Isle  of  Wight :  See  London  Trinity  House. 

{k)  See  also  The  £din,  2  W.  Bob.  Q.  B.  360  ;   The  OlanyHwyth,  (1899) 

442;  Clyd4  navigation  Co.  v.  Barclay,  P.  118. 

1  App.  Gas.  790.  (m)  Pari.  Paper,  No.   154,  Sess. 

(/)  Kadgraft  v.  Kw:\th,  L.  B.  10  1889. 
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King* 8  Lynn:  Pilotage  is  oompulsoryy  in  and  out,  for  all 
vesBels,  except  vessels  under  30  tons ;  13  Geo.  3,  o.  30  (local) ; 
4  &  5  Yiot.  0.  47  (local) ;  and  except  vessels  arriving  within  the 
Marsh  Cut  banks  without  falling  in  with  a  pilot ;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1889;  No.  160  of  1894;  and 
Ords.  in  Council  of  1st  March,  1864;  14th  April,  1869;  21st 
Feb.  1874;  26th  March,  1878;  18th  March,  1880;  26th  July, 
1882;  25th  Jan.  1887. 

Eingston-upon-Hull,  Trinity  House  of:  The  Trinity  House  of 
Hull  was  incorporated  by  charters  of  23rd  Elizabeth  and 
13th  Charles  II.  (»).  Its  jurisdiction  (o)  includes  the  river 
Humber,  Hull,  Goole,  Selby,  Orimsby,  Gainsborough,  Spalding, 
and  Wisbech.  It  is  now  regulated  by  2  &  3  Will.  4,  c.  105 
(local);  and  12  &  13  Vict.  c.  81  (local);  see  also  17  &  18  Vict, 
c.  104,  8.  387  ;  6  Geo.  4,  o.  125,  s.  89.  Under  the  Act  of 
Will.  lY.,  pilotage,  outwards  and  inwards,  is  compulsoiy  for 
all  vessels  except  British  coasters,  British  vessels  drawing  less 
than  6  feet  of  water,  vessels  putting  in  for  shelter  or  provisions, 
and  vessels  under  150  tons  drawing  10  feet  or  less  than  10  feet 
of  water,  and  navigating  between  Goole  and  Hull  Eoads;  see 
bye-law  approved  by  Ord.  in  Council  of  20th  Nov.  1873 ;  for 
bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889;  No.  251,  Sess. 
1891 ;  No.  160,  Sess.  1894 ;  and  Ords.  in  Council  of  31st  July, 
1858,  nth  Jan.  1859,  12th  Sept.  1863,  10th  May,  1872,  25th 
June,  1857,  20th  Nov.  1873,  26th  Oct.  1876,  29th  Jan.  1889, 
21st  Oct.  1890,  20th  March,  1891,  15th  March,  1893,  20th  Aug. 
1893,  drd  March,  1894,  11th  May,  1895,  24th  Aug.  1895,  3rd 
Oct.  1895,  19th  May  and  14th  July,  1899,  15th  May,  1900,  4th 
Nov.  1901 ;  and  54  Vict.  c.  47  (local),  Pilotage  Orders  Confirma- 
tion Act. 

It  has  been  held  that  under  the  local  Act  (sects.  22,  89)  pilot- 
age is  not  compulsory  for  a  vessel  being  towed  from  one  part  of 
the  port  of  Hull  to  another  (/)).  But  it  is  compulsory  for  an 
inward-bound  vessel  whilst  passing  through  one  dock  to  her 
berth  in  another  dock;  and  not  the  less  so  because  she  has 
brought  up  in  the  river  before  reaching  her  berth ;  and  though 
one  pilot  brings  her  in  from  the  sea  and  another  berths  her  {q). 

In  The  KiUamey  (r)  it  was  held  that  pilotage  is  compulsory 

(n)  See  The  KiUamey,  Liuh.  427,  B.  &  Ad.  43. 

436.  {p)  The  Maria,  L.  R.  1  A.  &  E. 

(0)  For  the  limits  of  the  jiiriBdic-  358. 

tion,  see  The  Killarfiey,  uhi  eupra;  (^)  The  Eighorg9  Minde,  8  P.  D. 

Beilby  T.  Jiaper,  3  B.  &  Ad.  284^  182. 

Dock  Company  of  Hull  t.  Browne,  2  (r)  Lnah.  427 ;    followed  in   The 
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for  a  Qoole  vessel  inward  bound  to  Qtoole.  The  compulsion  is 
:bj  yirtue  of  17  &  18  Yict.  c.  104,  sect.  353,  wliidi  continaes 
6  Geo.  4,  c.  12.5,  by  which  (sect.  58)  pilotage  is  oompulsoiy  in 
licensed  waters,  except  (sect.  59)  (amongst  other  exceptions) 
where  a  ship  is  in  her  home  port,  being  a  port  for  which  no 
•  ''particular  provision"  as  to  pilotage  had  there  been  made  by 
Act  or  charter.  The  exception  of  sect.  59  does  not  indude  Hull, 
for  which  provision  was  made  by  52  Geo.  3,  c.  39. 

Pilotage  certificates  are  granted  to  the  masters  and  mates  of 
foreign  ships  by  the  Trinity  House  of  Hull. 

By  the  original  charters  the  Hull  Trinity  House  was  enabled 
to  grant  licences  to  pilot  vessels  outward  bound  only.  It  was 
doubted  by  Dr.  Lushington,  in  The  KiUameyy  whether  the 
charters  empowered  the  Hull  Trinity  House  to  make  pilotage 
compulsory  under  penalty ;  but  by  52  Geo.  3,  c.  39,  s.  21,  pro- 
vision was  made  for  granting  licences  for  piloting  vessels  bound 
inwards. 

Kirkcaldy :  Pilotage  is  compulsory  for  vessels  inward  bound 
under  12  &  13  Yict.  a  30  (local),  s.  31 ;  39  &  40  Yict. 
c.  179  (local) ;  bye-laws.  Pari.  Paper,  No.  154,  Sess.  1889. 

Lancaster:  Pilotage  is  compulsory  in  and  out;  47  Geo.  3 
(Bess.  2),  c.  37  (local);  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Sess.  1889. 

Leith :  Pilotage  free ;  see  infra,  p.  262. 

Leven  and  Methil :  Pilotage  free ;  see  tn/ra,  p.  262. 

Limerick  :  See  infra,  p.  263. 

Litilehampion :  See  Arundel. 

Liverpool:  Pilotage  is  compulsory  inwards  and  outwards, 
except  for  coasters  in  ballast  and  coasters  under  100  tons; 
21  &  22  Yict.  c.  92  (local) ;  27  &  28  Yict.  c.  213  (local),  s.  7 ;  and 
56  &  57  Yict.  c.  36  (local) ;  as  to  pilots'  duties  when  in  the  river, 
see  62  &  63  Yict.  c.  172  (local) ;  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  1889;  No.  251,  Sess.  1891 ;  No.  290,  Sess.  1897; 
Ords.  in  Council  of  30th  Jan.  1854  ;  24th  June,  1856 ;  26th  June, 
1861  ;  9th  May,  1866 ;  26th  Aug.  1881 ;  29th  June,  1895  ;  18th 
July,  1898;  13th  May,  1901.  By  the  Ord.  in  Councn  of  80th 
Jan.  1854,  coasting  steamships  outward  bound  were  exempted; 
whether  this  exemption  was  continued  by  sect.  353  of  the 
Merchant  Shipping  Act,  1854,  and  sect.  603  of  the  Merchant 

Maria,    ubi    supra  ;     The    Mighorgs  pilotage  :  Bee  tupra,  p.  222,  note  {g), 

Minde,  S    P.   D.   ,132.      It   aeeini*,  As  to  62  Geo.  3,  c.  39,  s.  34,  appfy- 

however,  doubtful  whether  6  Geo.  4,  ing  to  Hull  pilotage,  see   Usher  r. 

e,   126,  8S.  58,   6^,  apply  to  Hull  Zyo»,  2  Price,  118.  .    . 
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Bhipping'  Act,  1894,  or  whether  it  wets  impliedly  repealed  by 
21  &  22  Vict.  0.  92  (local),  is  not  dear  («). 

Llanelly:  Pilotage  was  formerly  compulsory  for  all  vessels 
with  cargo,  and  for  all  vessels  above  40  tons  register  in  baUast, 
bound  over  the  Bar  of  Burry  inwards ;  and  for  all  vessels  of 
30  tons  register  with  cargo,  or  of  50  tons  register  in  ballast 
outward  bound.  By  62  &  63  Yict.  c.  32  (local),  pilotage  over 
Longher  and  Burry  bars  appears  How  to  be  free.  See  53  Geo.  3, 
0.  183  (local) ;  6  &  7  Vict  c.  88  (local) ;  21  &  22  Vict.  c.  72 
(local)  ;  27  &  28  Vict.  c.  203  (local) ;  59  &  60  Vict.  c.  186  (local) ; 
62  &  63  Vict.  c.  32  (local) ;  and  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  189.     See  also  The  Ruby  (t). 

London:  The  principal  pilotage  authority  in  the  United 
Kingdom  is  the  Trinity  House  of  Deptford  Strond(u).  Its 
jurisdiction  includes  three  districts,  or  classes  of  districts  (a?). 
They  are  (1)  The  London  District,  extending  from  Orfordness,  on 
the  north,  to  Dungeness,  on  the  south,  and  comprising  the 
Thames  and  Medway  up  to  London  and  Eochester  Bridges; 
(2)  The  English  Channel  District,  extending  from  Dungeness 
to  the  Isle  of  VP'ight  (y) ;  The  Trinity  Outport  Districts,  com- 
prising any  pilotage  district  for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made  by  any  Act  of  Parliament 
or  charter  (z). 

At  Bridgwater,  Ipswich  (a),  and  Neath,  the  London  Trinity 
House  is  the  pilotage  authority,  and  compulsory  pilotage  is 
established  by  special  Acts(&).  Between  Orfordness  and  the 
Nore  the  jurisdiction  of  the  London  Trinity  House  is  exclusive. 
The  Leith  Trinity  House,  notwithstanding  the  terms  of  its 
charter,  and  of  1  Geo.  4,  c.  37,  has  no  authority  to  grant 
pilotage  licences  for  that  district  {c).  ' 

The  bye-laws  of  the  London  Trinity  House  are  set  out  in  Pari. 
Paper,  No«  154,  Sess.  1889,  and  elsewhere,  as  noted  below. 

{t)  For  decisions  under  the  Liver-  p.  220. 
pool  Act,  see  The  IVinceUmy  3  P.  D.  (t)  15  P.  D.  139,  164. 

90 ;    The  City  of  Camhridge^  L.  R.  4  \u)  Hereinafter  called  the  London 

A.  &  £.  161 ;   on  app.  ibid,  6  P.  C.  Trinity  House. 
461 ;  The  Ocean  Wave,  L.  R.  3  P.  0.  (x)  See    17    &    18    Vict.   c.    104, 

206 ;  The  Annapolis  and  The  Johanna  s.  370. 

StoU^  Lfush.  296 ;    The  Caehapool,  7  (y)  As  to  this  district,  see  also  Isle 

P.  D.  217  ;   and  under  the  former  of  Wight,  Newhaven,  Shorehun. 
liTerpool  Act,   Carruthere  v.   Side'  (z)  See  Hadgraft  v.  Setoith,  L.  R. 

hotham,  4  M.  &  S.  77  ;   Att.-Gen.  y.  10  Q.  B.  360. 
Caee^    3    Price,   302  ;    Bodriguez  v.  (a)  Hadgraft  v.  Hewith,  supra. 

Melhuish,  10  Ex.  110;    The  North-  {b)  These  Acts   are    spec^ified    in 

ampton^  1  Sp.  162  ;    The  Agrieola,  2  connection  with  the  places  to  which 

"W.    Bob.     10 ;     The    Servia,     The  they  relate. 
Carinthia,     (1898)     P.     36,     supra,  (e)  HossackY,  Gray,  12  L.  T.  701.' 
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The  names  of  the  Trmity  Outport  Districts  are :  Aberdovey, 
Beaumaris,  Bridgwater  (rf),  Bridport,  Oaemanroa,  Carlisle, 
Colchester,  Dartmouth  C0),  Exeter  (/),  Falmouth  (y),  Fleet- 
wood and  Barrow,  Fowey,  Harwich  (A),  Holyhead,  Ipswich  (•), 
Me  of  Wight  (A),  Lowestoft,  Maldon,  Milford,  Neath  (/), 
Newharen,  Padstow,  Penzance,  Plymouth,  Poole  (m),  Port- 
madoc(n),  Preston  (o),  Bochester,  Rye,  St.  Ives  (Hayle),  Scilly, 
Shoreham,  Southampton,  Teignmouth,  Wells,  Weymouth  (p), 
Woodbridge(9),  and  Yarmouth  (r).  Their  limits  are  defined  in 
Pari.  Paper,  No.  154,  Sess.  1889  («).  It  will  be  found  that  the 
districts  extend,  in  many  cases,  far  beyond  the  limits  of  the  ports 
from  which  they  are  named.  For  example,  the  Falmouth  and 
Fowey  districts  together  include  the  whole  of  the  coast  and  seas 
from  Looe  to  the  Lizard ;  and  the  Yarmouth  district  includes  all 
harbours  and  roadsteads  from  Yarmouth  to  Orfordness,  thence 
across  the  Kentish  Knock  («.«.,  on  a  line  running  outside  or 
to  the  eastward  of  the  Knock)  to  the  Downs.  Some  of  the 
districts  are  non-exclusive  and  overlap;  the  English  Channel 
district  appears  to  include  the  Newhaven  and  Shoreham  districts. 

The  production  of  evidence  that  the  Trinity  House  was  accus- 
tomed to  license  pilots  for  the  district  at  and  previous  to  the 
passing  of  17  &  18  Yict.  0.  104,  is  sufficient  proof  that  the 
district  is  an  outport  district  within  sect.  370  of  the  same  Act  (0* 

Orders  in  Council  approving  bye-laws  of  the  London  Trinity 
House,  by  which  various  classes  of  ships  are  exempted  from 
compulsory  pilotage,  and  providing  for  the  granting  of  pilotage 
certificates  to  masters  and  mates,  are  of  the  following  dates : — 

19th  Aug.  1886,  reduction  of  rates  for  ships  in  tow ; 

{d)  See  Ord.  in  ConncU  of   17th  1894. 
May,    1867 ;    8    &    9    Vict.   c.   89  (»)  Ord.  in  Council,  14ih  April, 

(local).  1840. 

{e)  See  Ord.  in  Council  of   12th  (0)  Pari.    Paper,    Ko^   160,   Sees. 

Aug.  1859.  1894. 

(/)  See  Ord.  in  Council  of  4th  (p)  See  Ord.  in  Coundl,  6th  June, 

Nov.  1867.  1869. 

iff)  See  Ths  Jimo,   1  P.  D.   135 ;  (q)  Old.  in  Council,  24th  April, 

Pari.  Paper,  No.  251,  Sees.  1891.  1846. 

(A)  Ord.  in  Council  of  19th  Nov.  (r)  See    The   Earl  of  Auckland, 

1852.  Lush.  387. 

(i)  15  Vict.  c.  116  (local),  under  («)  See  also  Maude  &  Pollock  on 

which  coasters  under  50  tons  are  Shipping,  4th  ed.  App.  pp.  110 — 

exempt.      And     see    Kadgraji    v.  125. 
Hewxth,  L.  R.  10  Q.  B.  360.  {i)  The  Juno,  1   P.  D.   185.     At 

(k)  Ord.  in  CouncO,  23rd  April,  Falmouth  the  h'mits  of  the  district 

1844  ;   Pari.  Paper,  No.  251,  Sess.  have  been  extended  so  as  to  include 

1891.  the  anchorage  outside.     It  has  been 

(/)  6  &  7  Vict.  c.  71  (local) ;  Pari.  doubted  whether  compulsory  pilotage 

Paper,  No.  160,  Sess.  1894.  can  be  so  extended  :  see  note,  wpraj 


(m)  Pari.   Paper,  No.    160,  Sess.       p.  246,  n.  {a). 
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13th  Dec.  1848,  3rd  Sept.  1844,  8tli  Aug.  1845,  all  e:s6mpt 

certain  foreign  Bhips  of  less  than  60  tons  in  the  Humber 

and  Tyne,  and  in  all  other  ports :  (these  are  all  obsolete) ; 
18th  Feb.  1854  (u),  exemption  of  ships  trading  to  Norway, 

&c.,   between  Boulogne,  &c.,  passing  through  a  pilotage 

district ; 
Ist  May,  1855,  watermen  pilots  between  London  and  Qraves- 

end; 
Ist  May,  1855,  pilotage  certificates  for  masters  and  mates ; 
21st  Nov.  1855,  exemption  of  ships  in  ballast ; 
16th  July,  1857,  ships  with  masters  having  pilotage  certificates 

exempt ; 
16th  July,  1857,  similar  exemption  for  other  ships  of  same 

owners ; 
25th  July,  1861,  ships  in  ballast  exempt ; 
1st  Nov.  1862,  rates,  London  and  English  Channel  districts ; 
2lstDec.  1871  (d?),  extension  (Brest  substituted  for  Boulogne)  of 

exemption  created  by  Merchant  Shipping  Act,  1854,  s.  379  ; 
5th  Feb.  1873,  rates  between  London  and  Qravesend  lowered^ 
5th  Feb.  1873,  oversea  pilotage  licences ; 
6th  Sept.  1880,  pilots  for  exempt  ships  between  the  Nore  and 

Bochester ; 
6th  Sept.  1880,  lower  rates  between  the  Nore  and  Bochester 

may  be  taken ; 
17th  May,  1882,  rates,  London  and  English  Channel  districts; 
28th  Nov.  1899,  and  27th  Dec.  1899,  pilotage  rates ; 
11th  June,  1902,  pilots'  qualifications. 

Li  the  London  District  and  Outport  Districts  pilotage  is  ex- 
pressly made  compulsory  by  57  &  58  Yict.  c.  60,  s.  622  (1).  In 
the  Ehiglish  Channel  District  (except  such  parts  of  it  as  are 
within  the  Newhaven,  Shoreham,  and  Isle  of  Wight  districts) 
pilotage  is  free.  There  are,  however,  large  classes  of  ships  for 
which  pilotage  is  free  in  the  compulsory  districts.  Besides  the 
ships  free  under  the  general  exemptions  mentioned  above,  the 
foUowing  are  exempt  in  the  London  district  (y) : — British  ships 

(«)  Made   under    16  &   17  Vict.  Gas.  833 ;  dist.  The  Winestead,  (1895) 

c.  129,  8.  21.  P.  170. 

{x)  In  the  case  of  a  line  of  steamers  (y)  All  these  exemptions  must  be 

nmninK  from  London  to  Japan,  back  taken  to  be  subject  to  17  &  18  Viot. 

to  London,  thence  to  European  ports  c.  104,  s.  354,  and  57   &  68  Viot. 

north  of  Boulogne,  and  so  back  to  o.  60,  s.  604  (1),  which  impose  oom- 

London,  it  was  held  that  pilotage  is  pulsory  pilotage  on  ships  carrying 

free  for  the  Tovage  with  a  crew  of  passengers    between    places  in  the 

.C T  _-. J i.^     TT^II^^J   .  tT_lA«J    ITi J JJ X  i_l J_. 


nmners  from  London  to  Holland:  United  Kingdom  or  adjacent  islands: 
Courtney  r.  Coley  19  Q.  B.  D.  447 ;  see  The  Temora,  Lush.  17 ;  d.  The 
followed  in  TheRutUwd,  (1897)  App.       Warsaw,  (1898)  P.  127. 
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on  their  inward  or  ontward  voyage  from  or  to  the  Cattegat  or 
White  Sea,  or  any  place  in  or  between  them,  whether  using  the 
north  or  south  channels  of  the  Thames ;  British  ships  being 
constant  traders  to  or  from  ports  between  Boulogne  (inclusive) 
and  the  Baltic ;  British  ships  passing  on  their  voyage  through 
any  pilotage  district,  and  not  anchoring  therein ;  ships  sailing 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  up  or  down  the 
Thames  or  Medway  or  into  or  out  of  any  place  within  the  juris- 
diction of  the  Cinque  Ports,  and  owned  wholly  or  in  part  by 
master  or  mate  residing  in  Dover,  Deal,  or  the  Isle  of  Thanet. 
All  these  are  exempt  under  57  &  58  Yict.  c.  60,  s.  603,  which 
continues  the  exemptions  created  and  continued  by  17  &  18  Yict. 
c.  104,  s.  353;  6  Geo.  4,  c.  125,  ss.  59,  62;  and  an  Order  in 
Council  of  the  18th  February,  1854  (z) ;  but  vessels  on  voyages 
between  Sweden  or  Norway  and  the  port  of  London,  so  far  as 
thdy  were  exempted  by  any  of  these  Acts  or  Order,  are  no  longer 
BO  exempt  (a). 

The  following  ships,  whether  British  or  foreign,  are  exempt  in 
the  London  and  Outport  Districts :  (A)  coasters,  ships  of  and 
under  60  tons,  stone  ships  from  the  Channel  Islands,  ships 
navigating  within  their  home  ports  (&) ;  (B)  ships  in  ballast,  on 
a  voyage  between  places  in  the  United  Elngdom  (c) ;  (C)  ships 
trading  between  Great  Britain,  the  Channel  Islands,  or  the  Isle 


(s)  See  Reg.  v.  Stanton,  8  E.  &  B.  was  held  that,  by  57  &  58  TvA. 

445  ;    Th$  Earl  of  Auckland,  Lush.  o.  60,  b.  625,  a  foreign  ship  without 

164,  387  ;  Th$  Moselle,  2  Asp.  M.  C.  passengers,  on  a  voyage  from  CSiris- 

586 ;  The    Wealey,  Lush.  268  ;    The  tiania  to  London,  was  exempt,  not- 

Hanna,  L.  R.  1  A.  &  E.  283.     The  withstanding  the  Act  of  1897. 
last  case,  foUowed  in  Tfte   Vrsta,  7  (A)  As  to  (A),  see  67  &  68  Vict. 

P.  D.  240,  establishes  the  distinc-  c.  60,  s.  625;    17  &  18  Vict.  c.  104, 

tion,  indicated  in  the  text,  between  s.   379.     .As  to    coasters,   see    X%e 

British  and  forei^  ships.     As  to  Lloi/da    or    The    Sea    Queen^    Br.   & 

the  existence  of  this  distinction,  not-  Lush.  369;  The  Agricola,  2  W.  Bob. 

withstanding  24  &  26  Vict.  c.  47,  10;    CouHney  v.  Cole,  19  Q.  B.  D. 

see  infra.    See  jemt  Sir  B.  Phillimore,  447  ;  The  Rutland,  (1897)  App.  Gas. 

The  Vesta,  ubi  supra,  as  to  the  clumsy  333,  supra,  p.  265 ;    The  Wineatead, 

language  of  the  Order  in  Council  of  (1896)    P.    170;    followed    in    The 

18th  February,  1854.    As  to  the  last  Olanystwyth,  (1899)  P.  118.    As  to 

class  of  ships  mentioned  in  the  text,  ships  within  their  home  port,  where 

see  Williams  v.  Newton,  14  M.  &  W.  the  port  is  London,  ancf  as  to  the 

747 ;   Feake  v.  Seruteh,  7  Q.  B.  603.  limits  of  the  port  of  London,   The 

As  to  constant  traders,  see  The  Cayo  Stettin,  Br.  &  Lush.  199,  and  General 

JBonito,  (1902)  P.  216,  where  a  new  Steam  Navigation  Co,  v.  British  and 

ship  on  her  second  trip  was  held  to  Colonial  Steam  Navigation  Co.,  L.  B. 

be  such.     The  Act  16   &  17  Yict.  3  Ex.  330 ;    ibid,  4  Ex.  238 ;    The 

0.   129,  does   not    appear    to   hare  Hankow,  4  P.  D.  197,  supra,  p.  244. 

repealed  6  Geo.  4,  c.  125,  s.  62.  See  also  The  Killamey,  Lush.  427. 
•  (a)  60  &  61  Vict.  c.  61.    What  may  (c)  As  to  the  dass  (B),  see  Orders 

he  the  effect  of  this  Act  is  not  clear.  in  Council  of  2l8t  liOT.  1865,  and 

In  The  Columbus,  8  Asp.  M.  0. 488,  it  25th  July,  1861. 
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of  Mao,  and  any  place  in  Europe  (d),  north  of  Boulogne  {e),  or 
between  Brest  (inclusive)  and  Boulogne  (/) ;  (D)  ships  passing 
through  the  limits  of  any  pilotage  district,  not  being  bound  to 
any  place  in  such  district  or  anchoring  therein  (y).  Notwith- 
standing the  words  of  57  &  58  Yict.  c.  60,  s.  625,  purporting  to 
exempt  some  of  these  ships  ^^  when  not  carrying  passengers," 
these  words  do  not  restrict  the  extent  of  the  exemption  (A),  and 
the  ship  is  exempt  although  she  has  passengers  on  board. 

The  exemptions  created  by  the  general  Acts  {supra,  p.  242) 
apply  in  the  London  Trinity  House  districts  as  elsewhere; 
similarly,  vessels  in  the  London  Trinity  House  districts  are 
subject  to  the  general  obligation  to  take  a  pilot  when  carrying 
passengers  between  places  in  the  British  Islands  (supra,  p.  243). 

The  London  Trinity  House  grants  licences  to  masters  and 
mates  of  certain  passenger  ships,  both  British  and  foreign,  to 
pilot  different  ships  belonging  to  the  same  owner  (t).  A  vessel 
.  of  which  the  master  or  mate  has  such  a  certificate  is,  therefore, 
exempt  from  compulsory  pilotage. 

Licences  for  over-sea  pilotage  (t.^.,  beyond  the  limits  of  its 
jurisdiction)  are  granted  by  the  London  (A),  and  also  by  the 
Hull,  Trinity  Houses.  Pilotage  with  such  licences  is  volun- 
tary (/). 

The  power  given  to  the  London  Trinity  House  by  6  Qeo,  4, 
c.  125,  B.  51,  to  make  regulations  as  to  the  pilotage  of  foreign 
vessels  bringing  provisions,  does  not  appear  to  have  been 
exercised. 


{d)  **  Europe  '*  is  exdumve  of 
Great  Britain  {senble)  ;  see  Tha 
WinesUady  (1895)  P.  170,  175 ;  The 
GlanyHwyth,  (1899)  P.  118. 

(^)  As  to  ships  from  Sweden  or 
Norway  to  London,  see  60  &  61  Viot. 
c.  61,  and  olieervations  on  the  last 

(/)  As  to  (C),  see  17  &  18  Vict, 
c.  104,  s.  379  ;  67  &  68  Vict.  c.  60, 
8.  603;  Order  in  Council  of  21st 
Dec.  1871  ;  Th$  WesUy,  Lush.  268  ; 
Tke  Lion,  L.  B.  2  P.  C.  625 ;  The 
Eanna,  L.  R.  1  A.  &  E.  283  ; 
Courtney  v.  Cole,  19  Q.  B.  D.  447  ; 
The  Rutland,  (1896)  P.  281 ;  affirmed 
(1897)  App.  Gas.  338 ;  The  Clymene, 
(1897)  P.  295;  The  JFineetead,  (189)) 
P.  170,  tupra,  p.  256.  The  words 
"trading  to*'  do  not  confine  the 
exemption  to  ships  bound  to  or  from 
one  ot  the  London  Trinity  House 
pilotage  districts.  Thus  a  steam- 
ship iMond  from  Liverpool  to  Ham- 


burg was  in  collision  off  Dung^ness. 
She  took  a  pilot  when  going  up  the 
London  river  for  repairs,  and  got 
into  collision  again  in  the  Thames. 
It  was  held  that  she  came  within  the 
exemption  of  sect.  379,  that  pilotage 
was  not  compulsory  for  her,  and 
that  her  owners  were  liable:  77te 
Sutherland,  12  P.  D.  154. 

(^)  As  to  (D),  see  Order  in  GouncU 
of  18th  Feb.  1854,  and  17  &  18  Vict, 
c.  104,  s.  379. 

(h)  Hey.  V.  Stanton,  ubi  supra; 
The  Earl  of  Auckland,  ubi  supra; 
both  decided  under  the  correspond- 
ing words  of  17  &  18  Vict.  c.  104, 
s.  379. 

(i)  Order  in  Council  of  16th  Jalj, 
1867. 

{k)  See  Order  in  Council  of  20th 
Nov.  1873. 

(/)  But  quare  if  such  a  pilot  were 
to  supersede  an  unlicensed  pilot  under 
61  &  52  Vict.  c.  68,  s.  5. 
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Londonderry :  Pilotage  is  oompulsoTy  on  all  vessels,  inwards 
and  outwards,  except  yessels  of  and  under  75  tons  and  colliers 
outward  bound  in  ballast;  48  Qeo,  3,  c.  136  (local),  s.  23; 
17  &  18  Vict.  c.  177  (local),  ss.  68  seq.;  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889. 

Lossiemouth :  Pilotage  is  compulsory  inwards  and  outwards 
for  all  yessels  over  40  tons ;  19  &  20  Yiot.  c.  67  (local),  s.  57 ; 
81  &  32  Vict.  c.  47  (local) ;  for  regulations,  see  Pari.  Paper, 
No.  154,  Sess.  1889. 

Lowestoft,  Maldon,  Milford,  Neath^  Newhaven,  Padstock,  and 
Penzance :  See  London  Trinity  House, 

Macduff:  Pilotage  free ;  see  infra,  p.  263. 

MiddUshrough  :  See  infra,  Newcastle. 

Montrose :  Pilotage  free ;  infra,  p.  263. 

Nairn  :  Pilotage  free  {semble) ;  infra,  p.  263. 

New  Ross:  Whether  pilotage  is  free  or  compulsory  is 
doubtful.  At  Waterford  it  is  compulsory ;  and  the  two  autho- 
rities are  not  entirely  distinct.  See  24  &  25  Yict.  c.  140  (local) ; 
37  &  38  Vict.  c.  116  (local);  bye-laws,  Pari.  Paper,  No.  154, 
Sess.  1889;  No.  210,  Sess.  1896 ;  No.  265,  Sess.  1900. 

Newcastle-upon-Tyne,  Tyne,  and  Tees :  The  jurisdiction  of  the 
Trinity  House  of  Newcastle-upon-Tyne  (m)  includes  Blyth,  Sea- 
ham,  North  Sunderland,  Holy  Island,  Whitby,  Warkworth, 
Amble,  and  Alnmouth.  It  formerly  included  the  river  Tyne  and 
the  river  Tees,  and  the  ports  of  Hartlepool  and  Sunderland ;  but 
now  by  28  &  29  Vict.  c.  44  (the  Tyne  Pilotage  Order  Con- 
firmation Act),  amended  by  30  &  31  Vict.  c.  78,  pilotage  juris- 
diction over  the  whole  of  the  river  Tyne,  and  seawards  over  a 
radius  of  seven  miles  (including  the  ports  of  Tynemouth,  New- 
castle, and  Shields),  has  been  transferred  to  the  Tyne  Pilotage 
Commissioners.  Within  that  jurisdiction,  except  for  ships  carry- 
ing passengers  between  places  in  the  United  Kingdom  (fi), 
pilotage  is  not  compulsory  (o).  By  2  Edw.  7,  c.  76  (local),  foreign 
ships  are  exempt  notwithstanding  41  Geo.  3,  c.  86  (local).  By 
similar  Acts  (27  &  28  Vict.  c.  58 ;  28  &  29  Vict.  c.  59,  and 
45  Vict.  c.  1  (local)),  pilotage  jurisdiction  over  the  ports  of 
Hartlepool  and  Sunderland,  and  over  the  whole  of  the  Tees, 
including  the  ports  of  Stockton  and  Middlesbrough,  was  trans- 
ferred from  the  Trinity  House  of  Newcastle-upon-Tyne  to  the 
Hartlepool  Pilotage  Commissioners,  the  Sunderland  Pilotage 

(m)  See  67  &  68  Vict.  c.  60,  s.  632.  W  See  sect.  16  of  the  schedule  to 

/  X   -«    «,.  .,«««v  ^   ,«.»  t^®  ^^^>  ^^d  The  Johann  Sverdrup, 

(if)  The  Warsaw,  (1898)  P.  127.  U  P.  D.  49 ;  12  P.  D.  48. 
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CommiBsionerf},  and  the  Tees  Pilotage  Oommissioners,  and 
pilotage  is  noty  it  would  seem,  compulsory  within  those  juris- 
dictions (/?).  Under  41  Geo.  3,  c.  86  (local),  pilotage  was  com- 
pulsory on  foreign  ships  {q)  within  the  jurisdiction  of  the  Trinity 
House  of  Newcastle-upon-Tyne,  except,  it  seems,  foreign 
coasters,  as  to  which  see  39  &  40  Yict.  c.  36,  s.  141 ;  but  foreign 
ships  are  now  exempt  by  2  Edw.  7,  c.  76  (local).  The  existing 
bye-laws  have  been  made  by  the  following  Orders  in  Council : 
For  Newcastle-upon-Tyne,  14th  Feb.  1883;  for  the  Tyne, 
19th  July,  1862 ;  17th  June,  1887  ;  6th  Feb.  1892  ;  for  Hartle- 
pool,  27th  June,  1876,  and  7th  Feb.  1888;  for  Sunderland, 
29th  June,  1882,  and  8th  March,  1886  ;  and  for  the  Tees,  16th  Deo. 
1882;  2nd  Feb.  1899.  See  Pari.  Paper,  No.  154,  Sess.  1889; 
No.  263,  Sess.  1893 ;  No.  290,  Sess.  1897 ;  No.  265,  Sess.  1900. 

Newport  {Mon,) :  Pilotage  free ;  infra^  p.  263. 

Newry  :  Pilotage  free ;  see  infra,  p.  263. 

Penarth :  Pilotage  free ;  infra,  p.  263. 

Peterhead:  Pilotage  is  compulsory  under  36  &  37  Yict.  c.  157 
(local),  ss.  77  seq,y  for  all  vessels  of  30  tons  and  upwards  bound 
in  and  out,  except  steam-tugs  for  {he  use  of  vessels  frequenting 
the  harbour.  See  Ords.  in  Council  of  1st  April,  1881  ;  17th  Feb. 
1896;  39  &  40  Vict.  c.  174  (local);  and  for  bye-laws.  Pari. 
Paper,  No.  154,  Sess.  1889. 

Plymouth  and  Poole :  See  London  Trinity  House, 

Port  Talbot  (formerly  Aheravon) :  Pilotage  was  formerly  com- 
pulsory, but  appears  now  to  be  free;  4  Will.  4,  c.  43  (local),  s.  73 ; 
bye-laws,  Pari.  Paper,  No.  268,  Sess.  1901. 

Porthcawl:  Pilotage  free  ;  tri/ro,  p.  263. 

PortmadoCf  Rye,  Scilly,  aadShoreham:  See  London  Trinity  House, 

Pulteney :  Pilotage  is  compulsory  for  vessels  over  40  tons  in 
and  out ;  20  &  21  Yict.  c.  93  (local),  ss.  52,  54.     See  also  Wick. 

Rosehearty :  In  the  pilotage  returns  pilotage  is  stated  to  be 
compulsory;  but  there  appears  to  be  nothing  in  the  Acts  or 
bye-laws  to  make  it  so  ;  see  26  &  27  Yict.  c.  104  ;  38  &  39  Yict. 
c.  117  (local) ;  Pari.  Paper,  No.  154,  Sess.  1889. 

Rosslare :  See  Wexford. 

St.  Ives  {Hayle)  :  See  London  Trinity  House, 

(p)  Sect.  16  of  the  sohedule  to  the  {q)  The  Maria,   1  W.  Bob.   95  ; 

Hartlepool    Act,    sect.    14    of    the  Tyne    Improvement   Commiesioners  r. 

Bchednie    to    the    Sunderland    Act,  General  Steam  Navigation  Co.,  L.  B. 

and  eect.  15  of  the  schedule  to  the  2  Q.  B.  65  ;    The  llolar,  (1901)  P.  7 

Tees  Act,   are  nearly  identical    in  (at  Blyth).     24  &  25  Yict.  c.  47,  did 

terms  with  sect.  16  of  the  schedule  not  relieve  foreign  ships  from  the 

to  the  Tyne  Act,  adjudicated  upon  obligation  to  take  a  pilot.    See  The 

in  The  Johann  Sverdrup,  ubi  mpra.  Vesta^  7  P.  D.  240. 
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Sandhaven:  In  the  pilotage  return  pilotage  is  stated  to  be 
oompulsorj,  and  the  b je-laws  imply  the  same ;  but  there  appears 
to  be  no  express  provision  in  the  Acts  or  bje-laws  to  that  effect, 
and  the  bye-laws  are  made  under  the  Merchant  Shipping  Act, 
1854,  s.  333;  see  36  &  87  Vict.  c.  63  (local) ;  Ord.  in  Council, 
20th  March,  1877  ;  Pari.  Paper,  No.  154,  Sess.  1889. 

iSligo :  Pilotage  is  compulsory  for  inward-boiind  ships  of  20 
tons  and  npwards,  except  yessels  reaching  Oyster  Island  withont 
being  boarded ;  40  Yict.  o.  35  (local) ;  for  regulations,  see  ParL 
Paper,  No.  263,  Sess.  1893;  Ords.  in  Council,  9th  May,  1892,  and 
30th  April,  1894. 

Southampton :  See  London  Trinity  House. 

Southwold:  Pilotage  is  compulsory,  inwards  and  ontwards,  for 
vessels  of  40  tons  and  upwards ;  1 1  Geo.  4,  c.  48  (local) ;  for 
bye-laws,  see  Pari.  Paper,  No.  204  of  1874. 

Spalding  :  See  King aton-upon- Hull. 

Stockton  :  See  Newcaatle-upon-  Tyne. 

Stonehaven:  Pilotage  is  stated,  Pari.  Paper,  No.  210,  Sess. 
1 896,  to  be  partly  compulsory  ;  but  there  is  nothing  in  the  local 
Acts  or  bye-laws  to  make  it  so ;  see  6  Geo.  4,  c.  54  (local)  ;  45  & 
46  Vict.  c.  168  (local) ;  ParL  Paper,  No.  154,  Sess.  1889. 

Sunderland^  North:  See  Newcastle-upon-Tyne;  28  &  29  Vict, 
c.  59 ;  Ords.  in  Council,  29th  Jime,  1882,  and  8th  March,  1886 ; 
bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Swansea:  Pilotage  is  compulsory  for  vessels  inward  bound, 
except  vessels  under  100  tons  in  ballast;  17  &  18  Vict.  c.  126 
(local);  Ords.  in  Council  of  22nd  Feb.  1860;  4th  Feb.  1861; 
7th  Jan.  1864  ;  22nd  May,  1883  ;  and  28th  Nov.  1899  ;  for  bye- 
laws,  see  Pari.  Paper,  No.  265,  Sess.  1900;  54  Vict.  c.  47  (local); 
55  &  56  Vict.  c.  31  (local).  The  effect  of  the  general  and  local 
Acts  and  of  the  bye-laws  is  by  no  means  clear. 

Tees  {River):  See  Newcastle-upon-Tyne;  55  &  56  Vict.  c.  1 
(local) ;  61  &  62  Vict.  c.  41  (local). 

Teignmouthf  Thames  :  See  London  Trinity  House. 

Thurso:  Pilotage  is  not  expressly  made  compulsory  by  the 
local  Act  or  by  bye-law  ;  4  &  5  Vict.  c.  1  (local);  Ord.  in  Council, 
12th  Dec.  1894. 

Tralee:  Pilotage  appears  to  have  been  compulsory  under 
9  Geo.  4,  c.  118  (local),  for  vessels  over  30  tons  (see  s.  74) ;  but 
the  Act  does  not  in  terms  make  it  compulsory.  See  also  6  &  7 
Will.  4,  c.  114  (local);  27  &  28  Vict.  c.  31  (local);  bye-laws, 
Pari.  Paper,  No.  154,  Sess.  1889. 

Tyne  :  See  Newcastle-upon-  Tyne, 
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7\€eed  {Btver)  :  Ord.  in  CouncU,  18th  July,  1898. 

Water/ord:  Pilotage  is  compulsory  in  and  out;  9  &  10  Vict. 
c.  292  (local);  37  &  38  Vict.  c.  116,  ss.  12  seq,;  except  for  vessels 
drawing  less  than  6  feet;  for  bye-laws,  see  Pari.  Paper,  No.  164, 
Sess.  1889;  No.  181,  Sess.  1890;  No.  160,  Sess.  1894;  Ords.  in 
Councn,  12th  Jan.  1891  (r) ;  3rd  Feb.  1898  ;  11th  Aug.  1902. 

WelU :  See  London  Trinity  House, 

Wesiport :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
except  within  the  limits  of  the  out-pilot  grounds,  or  when  the 
master  is  licensed;  16  &  17  Vict.  c.  185  (local),  ss.  13  seq. ;  see 
ParL  Paper,  No.  154,  Sess.  1889. 

Wexford :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
with  cargo  or  passengers,  except  those  to  or  from  Hosslare ;  37  & 
38  Vict.  c.  40  (local),  ss.  73  seq. ;  see  also  25  &  26  Vict.  c.  122 
(local);  Rosslare,  60  &  61  Vict.  c.  157  (local);  bye-laws  approved 
by  Ord.  in  Council,  26th  Oct.  1875 ;  Pari.  Paper,  No.  154,  Sess. 
1889. 

Weymouth  :  See  London  Trinity  House. 

Wick :  Pilotage  is  compulsory  for  vessels  over  20  tons  entering 
and  leaving  the  harbour,  except  frequent  traders  whose  masters 
or  mates  have  pilotage  certificates («);  25  &  26  Vict.  c.  180  (local), 
ss.  10,  22,  23,  24 ;  see  also  20  &  21  Vict.  c.  93;  for  bye-laws,  see 
ParL  Paper,  No.  263,  Sess.  1893. 

Wicklow  :  Pilotage  is  compulsory,  in  and  out,  except  for  steam- 
ships in  certain  cases  ;  5  &  6  Vict.  c.  Ill  (local),  ss.  134  seq.;  and 
see  14  &  15  Vict.  c.  121  (local). 

Wisbech:  See  Kingston-upon-Hull ;  and  see  50  Geo.  3,  c.  206 
(local);  ParL  Paper,  No.  154,  Sess.  1889;  No.  160,  Sess.  1889; 
Ords.  in  Council,  29th  Jan.  1889;  30th  Jan.  1893. 

Woodhridgsy  Yarmouth  {t)  :  See  London  Trinity  House. 

Pilotage  authorities  exist  at  the  following  places,  but  at  all  of 
them  pilotage  is  free.  Information  concerning  those  marked 
with  an  asterisk,  and  bye-laws,  where  they  exist,  will  be  found 
in  ParL  Paper,  No.  154,  Sess.  1889  (Pilotage  Eetum)  :— 

Ballyshannon:  Ord.  in  Council,  15th  Oct.  1889;  Pari.  Paper, 
No.  181,  Sess.  1890 ;  No.  251,  Sess.  1891.  Barry:  Pari.  Paper, 
No.  265  of  1900;  Ord.  in  Council,  21st  Oct.  1890.  Berwick*: 
48  Geo.  3,  c.  104  (local) ;  25  Vict.  c.  31  (local) ;  Ord.  in  Council, 

(r)  See  The   Vietoria,  Jx.  Eep.  A.  ig  not  clear. 
1  Eq.  336. 

(*)  This  seems  to  be  the  effect  of  (0  Astothelimitsof  theYannouth 

the  local  Acta ;   but  their  language  difctrict,  see  supra,  p.  264. 
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18th  July,  1898 ;  bye-lawB,  Pari.  Paper,  No.  247,  Bess.  1899. 
Borrowstounness*:  38  &  39  Vict.  c.  137  (local);  46  &  47  Vict. 
0.  76  (local);  Ord.  in  Council,  26tli  June,  1886.  Buckie {Cluny): 
87  &  38  Vict.  c.  185  (local).  Burghead*:  21  &  22  Vict.  c.  39 
(local);  Ord.  in  Council,  17th  May,  1888.  Burntisland^:  44  &46 
Vict.  c.  85  (local).  Cardiff^*  including  Penarth:  Oris,  in  Council, 
20th  Oct.  1874;  20th  April,  1883;  2l8t  Oct.  1890;  7th  Aug. 
1900 ;  12th  Nov.  1900 ;  11th  Aug.  1902  ;  bye-lawB,  Pari.  Paper, 
No.  268,  Sees.  1901 ;  24  &  25  Vict.  c.  236  (local),  repealing  19  & 
20  Vict.  c.  122  (local) :  quare,  whether,  under  sect.  31  of  this 
Act,  pilotage  is  compulsory  for  a  ship  ''bound  foreign"  from 
Penarth  with  passengers;  43  &  44  Vict.  c.  24  (local).  Carlingford 
Bar* :  27  &  28  Vict.  c.  93 ;  Ord.  in  Council  of  16th  May,  1878. 
Charleatoum :  22  &  23  Vict.  c.  96  (local) ;  Ord.  in  Council,  8th 
Peb.  1890;  Pari.  Paper,  No.  251,  Bess.  1891.  CoUraine*:  42  &43 
Vict.  c.  175  (local) ;  48  &  49  Vict.  c.  185  (local);  Ord.  in  Council, 
25th  Jan.  1887.  Cork*{u)i  1  Geo.  4,  c.  52  (local);  55  &  56 
Vict.  0. 157  (local);  Ord.  in  Council,  7th  Oct.  1899;  Pari.  Paper, 
No.  160,  Sess.  1894;  No.  265,  Sess.  1900.  Dingle*:  48  &  49 
Vict.  0.  104  (local) ;  Ord.  in  Coimcil,  26th  June,  1886 ;  Pari. 
Paper,  No.  261,  Sess.  1891.  Douglas  {Isle  of  Man) :  3.5  &  36 
Vict.  0.  23.  Dundee*  :  38  &  39  Vict.  c.  150  (local).  Eyemouth : 
37  &  38  Vict.  c.  185  (local) ;  45  &  46  Vict.  c.  58  (local),  ss.  50— 
56  {semhle,  free).  Oardenstown:  39  &  40  Vict.  o.  40  (local). 
Gloucester*:  24  &  25  Vict.  c.  236  (local);  bye-laws.  Pari.  Paper, 
No.  268,  Sess.  1901;  Ords.  in  Council,  28th  Nov.  1874;  17th 
Sept.  1900.  Grangemouth :  49  &  50  Vict.  c.  76  (local) ;  Ord.  in 
Council,  19th  Feb.  1889;  bye-laws,  Pari.  Paper,  No.  212,  Sess. 
1892.  Hastings:  25  &  26  Vict.  c.  51.  Inverness*:  46  &  47  Vict, 
c.  48  (local);  Ord.  in  Council,  5th  July,  1889;  Pari.  Paper, 
No.  181,  Sess.  1890.  Leith  Harbour  and  Docks*:  28  Geo.  8, 
c.  58  (local);  38  &  39  Vict.  c.  160  (local);  Ords.  in  CouncU  of 
28th  July,  1856;  30th  June,  1860.  Leith  Trinity  House*  {x): 
1  Geo.  4,  c.  37 ;  5  Geo.  4,  c.  39  (local) ;  Pari.  Paper,  No.  263, 
Sess.  1893;  No.  160,  Sess.  1894;  Ord.  in  Council,  28th  July, 
1856.  Leven  and  Methil* :  39  &  40  Vict.  c.  173  (local);  Pari. 
Paper,  No.  251,  Sess.  1891  ;  46  &  47  Vict.  c.  43  (local) ;  52  &  53 
Vict.  c.  90  (local),  ss.  34,  38 ;  Ords.  in  Council,  25th  Jan.  1887 ; 
8th  Feb.  1890;  superseding,  it  seems,  that  of  25th  Jan.  1887. 

(i#)  See  The  Eden,  2  W.  Rob.  442  ;  incorporated  by  charter  of  27th  July, 

Cork  Harbour  Pilotage  Act,   1892,  1797.    As  to  the  limit  of  its  juris* 

B.  3.  diction,  see  Hotaeck  y.  Oray^  6  Br.  ft 

(x)  The  Leith  Trinity  House  was  S.  698. 
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Limerick:  4  Geo.  4,  c.  94  (local);  10  &  11  Vict.  c.  198  (local); 
Ord.  in  Council,  19th  Not.  1902 ;  sect.  73  of  the  former  Act  im- 
poses a  penalty  on  persons  who,  having  taken  charge  of  a  ship 
arriving  off  the  port,  refuse  to  deliver  over  the  charge  of  her  to 
a  pilot  appointed  by  the  commissioners  who  offers  himself  on  the 
ship  passing  certain  headlands  there  mentioned :  quarey  whether 
this  enables  a  pilot  to  take  the  charge  of  the  ship  out  of  her 
officers'  hands?  Macduff:  10  &  11  Vict.  c.  127  (local) ;  38  &  39 
Vict.  c.  117  (local);  there  are  no  bye-laws,  and  nothing  in  the 
local  Act  to  make  pilotage  compulsory.  Manchester  Ship  Canal: 
48  &  49  Vict.  c.  188  (local) ;  Ord.  in  Council,  26th  Nov.  1895 
(Art.  8);  bye-laws,  tn/ro,  p.  516.  Montrose:  Stated  in  Pari. 
Paper,  No.  312,  Sess.  1902,  pilotage  free;  bye-laws,  Pari.  Paper, 
No.  181,  Sess.  1890.  Nairn*:  26  &  27  Vict.  c.  104;  bye-laws, 
Pari.  Paper,  No.  265,  Sess.  1900.  Newcastle-upon-Tyne :  See 
above,  p.  258.  Newport  (Mon,)* :  24  &  25  Vict.  c.  236  (local) ; 
56  &  57  Vict.  c.  36  (local).  Pilotage  Orders  Confirmation  Act ; 
Ords.  in  Council,  14  July,  1899;  21st  Nov.  1902;  Pari.  Paper, 
No.  210,  Sess.  1896;  No.  265,  Sess.  1900.  Newry* :  10  Geo.  4, 
c.  126  (local);  Ord.  in  Council,  16th May,  1878.  Penarth:  19  &20 
Vict.  c.  122  (local);  see  above,  Cardiff,  Porthcawl* or  Pwll  Cawl 
Bay:  18  Vict.  c.  50  (local) ;  Pari.  Paper,  No.  154,  Sess.  1889; 
Ords.  in  Council,  6th  May,  1 857,  and  27th  Nov.  1878.  Port  Talbot : 
4  Will.  4,  c.  43  (local) ;  57  &  58  Vict.  c.  141  (local) ;  bye-laws, 
Pari.  Paper,  No.  268,  Sess.  1901.  Rosehearty* :  See  above, 
p.  259.  Sandhaven*:  See  above,  p.  260.  Stonehaven*:  6  Geo.  4, 
c.  54  (local) ;  45  &  46  Vict.  c.  168  (local).  Thurso :  4  &  5  Vict, 
c.  7  (local) ;  Ord.  in  Council,  12th  Dec.  1894  (see  above,  p.  260). 
Harllepoolj  Sunderland,  and  Tees  river,  see  above,  pp.  258,  259. 
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CHAPTER  XI. 

COLLISION  WITH  REFERENCE  TO (1)  THE  SHIPOWNER'S  LIA- 
BILITY AS  CARRIER — (2)  THE  CONTRACT  OF  INSURANCE. — 
CRIMINAL  AND  OTHER  CONSEQUENCES  OF  COLLISION. 


Whether 
shipowner 
aoommon 
carrier. 


Shipowner's 
liability  at 
common  law. 


The  liability  of  the  shipowner  for  loss  by  collision  of  goods 
on  board  his  ship  may  be  considered  under  two  heads:  (1)  his 
liability  at  common  law  by  the  custom  of  the  realm ;  (2)  his 
liability  upon  the  contract  of  carriage.  A  common  hoyman  {a) , 
the  owner  of  barges,  flats  or  lighters,  who  lets  them  out  for 
hire  (6),  the  owner  of  a  general  ship  trading  between  places 
within  the  realm  or  to  foreign  lands  (c),  are  subject  to  the 
liability  of  a  common  carrier.  Whether  the  owner  of  a  ship 
that  is  not  a  general  ship,  and  trades  to  foreign  lands,  is  a 
common  carrier  or  liable  as  such,  is  doubtful  (d).  Ag^in, 
whether  the  owner  of  a  general  ship  is  liable  as  a  common 
carrier,  except  so  far  as  he  is  protected  by  the  contract,  where 
he  carries  goods  under  a  bill  of  lading,  has  been  much 
disputed  (e).  It  appears  to  be  now  decided  that  he  is  not  (/). 
At  common  law,  where  the  shipowner  is  subject  to  the 
liability  of  a  common  carrier,  he  is  liable  as  insurer  against 
loss  or  damage  from  any  cause  except  the  act  of  God  and  the 
King's  enemies  (g).     For  injury  to  passengers  on  board  his 


(a)  Forward  v.  Fittard,  1  T.  R.  27. 

(A)  Dale  t.  Sail,  1  Wils.  281  ; 
Zyon  V.  Metis,  6  East,  428;  Liver 
Alkali  Co,  v.  Johnson,  L.  R.  9  Ex. 
338. 

{c)  Morse  v.  Slue,  1  Vontr.  190, 
238.  See  on  this  case  per  Black- 
bum,  J.,  L.  R.  9  Ex.  341  ;  per 
Cookbum,  0.  J.,  1  C.  P.  D.  430; 
Barclay  v.  Cueulla  y  Gana,  3  Dougl. 
889. 

(d)  See  Liver  Alkali  Co.  v.  Johnson^ 
uhi  sttpra;  Nuyentv,  Smith,  1  C.  F.  D. 
19;  ibid,  423;  Chartered  Meroantile 
Bank  of  India,  London,  and  China  y. 


Netherlands  India  Steam  Navigation 
Co,,  10  Q.  B.  D.  521. 

{e)  See  1  Parsons  on  Shipping, 
pp.  245  seq,,  ed.  1869,  where  the 
writer  states  that  he  is  not  so 
liable. 

(/)  Nugent  v.  Smith,  I  0.  P.  D. 
19,  423 ;  bat  see  per  Pollock,  B., 
Chartered  Mercantile  Bank  of  India, 
London,  and  China  y.  Netherlands 
India  Steam  Navigation  Co.,  9  Q.  B. 
D.  118;  Hayn  y.  Culliford,  4  O.  P. 
D.  182. 

ig)  Nugent  y.  Smith,  1  C.  P.  D. 
19;  ihid,i2Z. 
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ship  he  is  liable  only  where  it  is  caused  by  the  negligence  of 
himself  or  his  agents,  the  officers  or  crew  (A).  To  passengers, 
therefore,  he  is  liable  for  injury  in  a  collision  caused  by  the 
fault  of  his  own  ship,  or  by  the  fault  of  both  ships.  To 
cargo-owners  he  is  liable  at  common  law  for  loss  or  damage 
in  a  collision  by  the  fault  of  his  own  or  of  both  ships,  or 
where  it  is  an  inevitable  accident.  It  is  possible  that  a 
collision  might  occur  by  act  of  Qod,  in  which  case  he  would 
not  be  liable.  But  the  ordinary  so-called  case  of  collision  by 
inevitable  accident,  as  where  it  is  caused  by  stress  of  weather, 
fog,  or  latent  defect  in  gear,  would  not  be  held  to  be  an  act 
of  God  (»). 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  liable  as  common  carriers 
for  the  safety  of  the  goods  {k). 

In  practice  the  shipowner  carrying  goods  usually  contracts  Shipowner's 
himself  out  of  the  onerous  liability  imposed  on  him  by  the  ^^  oontnwt 
common  law.     By  the  charter-party  or  biU  of  lading  it  is  ©^  carriage, 
usually  agreed  that  the  goods  shall  be  carried  and  delivered 
in  good  order,  unless  loss  or  damage  shall  arise  from  certain 
specified  causes.     These  causes,  technically  called  ^^excep- 
tions," commonly  include  ^'  perils,  dangers,  and  accidents  of 
the  seas,  rivers,  land,  carriage,  and  steam  navigation,  of  what- 
soever nature  and  kind."     Under  a  bill  of  lading  so  framed 
the  shipowner  is  not  liable  for  a  collision  which  occurs  without 
negligence  in  either  ship  (/),  or  for  a  collision  caused  wholly 
by  the  fault  of  the  other  ship  (m) ;  but  he  is  liable  where 
there  is  negligence  in  his  own  ship.     Sometimes  in  the  bill  of 
lading  there  is  contained  an  exception  of  "collision."     In  Exception  of 
that  case  the  shipowner  is  not  liable  for  a  coUision  caused  by  in^m^f^ 
the  fault  of  the  other  ship  (») ;  but  he  remains  liable  for  a  lading. 

(A)  See  JEUdhead  t.  Midland  Rail,  Chartered  Mercantile  Bank  of  India, 

Co.,  L.  B.  2  Q.    B.  412;  on  app.  London,   and    China    y.    Netherlands 

ibid.   4  Q.   B.    379,   and  the  caaes  India  Steam  Navigation  Co.,  Limtd., 

there  cited.  10  Q.  B.  D.  521. 

(t)  See  Nugent  v.  Smith,  1  G.  P.  D.  (m)   Wilson,  Sana  ^  Co.  y.  Ownert 

19,  34,  aB  to  what  la  an  act  of  Qod.  of  Cargo  per  Xantho,  The  Xantho,  12 

(k)  Caton   v,  Rumney,    13  Wend.  App.  Gas.  603,  oyermling  Woodleg 

387.    This  seems  to  be  the  general  y.  Miehell,  11  Q.  B.  D.  47. 
role,   but    thete    are    contrary   de-  (n)  Lloyd  y.    General   Iron  Screw 

cisions.    See  1  Parsons  on  Shipping  Collier  Co.,  Z  B..  &  0.  284 ;   Orill  y. 

(ed.  1869),  247,  note.  General  Iron  Screw  Collier  Co.,  L.  B. 

(0  Builer  y.   lUh^r,  8  Esp.  67 ;  1  C.  P.  600 ;   on  app.  ibid.  3  G.  P. 
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Other 
exceptioiiB. 


Colliijion  be- 
tween ships 
of  the 
owner. 


oollision  caused  by  the  f anlt  of  his  own  ship.  The  reason  for 
his  liability  for  a  oollision,  caosed  wholly  or  in  part  by  the 
fault  of  his  own  ship,  is  that  ^*  underlying  the  contract 
implied  or  involved  in  it  (the  bill  of  lading)  is  ...  an 
engagement  on  his  part  to  use  due  care  and  skill  in  navigating 
the  ship  and  carrying  the  goods  "  (o). 

To  cover  loss  by  the  fault  of  the  carrying  ship  the  following 
exception  is  sometimes  added : — '^  Accidents,  loss,  or  damage, 
from  any  act,  neglect,  or  default  whatsoever,  of  the  pilot, 
master,  or  mariners,  or  other  servants  of  the  shipowner  in 
navigating  the  ship."  These  words  cover  loss  in  a  oollision 
caused  by  the  fault  of  the  carrying  ship  (p) ;  but  they  do  not 
cover  loss  by  a  collision  with  another  ship  of  the  same  owners 
caused  entirely  by  the  fault  of  such  ship  (q). 

An  exception  of  ^'  dangers  of  accidents  of  navigation  "  in 
a  bill  of  lading  covers  loss  of  cargo  by  collision  caused  by  the 
fault  of  the  other  ship  (r). 

The  Bemina  was  in  collision  partly  by  her  own  fault. 
Goods  on  board  were  in  consequence  of  the  collision  tran- 
shipped to  another  ship,  and  whilst  being  carried  on  to  their 
destination  were  lost  by  the  fault  of  those  on  board  the 
carrying  ship.  It  was  held  that  an  exception  in  the  original 
bill  of  lading,  ^^  act  of  God,  Queen's  enemies,  fire,  and  aU  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,"  did  not  cover  the  loss  («). 

In  the  case  of  a  collision  between  the  carrying  ship  and 
another  belonging  to  the  same  owners,  the  effect  of  the 
exception  last  mentioned,  together  with  the  statutory  rule 
as  to  division  of  loss  where  both  ships  are  in  fault  (36  &  37 
Yict.  c.  66,  s.  25,  sub-s.  9),  is  to  relieve  the  shipowner  from 
making  good  to  the  cargo-owner  more  than  half  his  loss. 


476;  Woodley  v.  Miehell,  11  Q.  B.  D. 
47  ;  CharUred  Mercantile  Bankf  ^e, 
V.  Netherlands  India  Steam  Naviffation 
Co,,  10  Q.  B.  D.  621,  631. 

(o)  Fer  Lord  Macnaghten,  The 
Xantho,  12  App.  Gas.  603,  616. 

(p)  Charter^  Mercantile  Bank,  ^. 
V.  Netherlands  India  Steam  Navigation 
Co.,  10  Q.  B.  D.  621.  Except,  per- 
haps, where  there  ia  negUgenoe  on 
the  part  of  the  owner  in  appointing 


an  incompetent  master  or  crew.    See 
per  Brett,  M.  R.,  10  Q.  B.  D.  632. 

{g)  Chartered  Mercantile  Bank,  fc. 
T.  Netherlands  India  Steam  Navigation 
Co.,  ubi  supra. 

(r)  Sailing  Ship  Oarston  Co,  t. 
Eiekie,  Borman  %  Cb.,  18  Q.  B.  D. 
17. 

(s)  The  Bemina  (No.  2),  12  P.  D. 
36. 
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He  is  liable  as  carrier  for  half ,  and  for  half  only,  of  the  loser 
on  the  goods  (t). 

The  case  {u)  whioh  deoided  these  points  was  as  follows : — 
A  ooULsion  ocourred  between  The  Croum  Prince  and  The 
Atjehy  a  ship  belonging  to  the  owners  of  The  Crown  Prince^ 
by  the  fault  of  both  ships.  The  question  arose  whether  the 
shipowners  were  liable  to  the  owners  of  cargo  shipped  on 
board  The  Cromi  Prince  under  a  bill  of  lading  containing 
exceptions  of,  amongst  other  things,  "  collision,"  and  "  acci- 
dents, loss,  or  damage  from  any  act,  neglect,  or  default 
whatsoever  of  the  pilots,  master,  or  mariners,  or  other 
servants  of  the  company  in  navigating  the  ship."  It  was 
held  that  the  shipowners  were  not  liable  upon  the  contract  of 
carriage.  Baggallay  and  Lindley,  L.  JJ.,  were  of  opinion 
that  the  exception  of  "  collision,"  although  it  did  not  cover 
the  negligence  of  Tlie  Crotcn  Prince  (ar),  did  cover  that  of 
The  Atjeh ;  and  further,  that  the  negligence  of  The  Craton 
Prince  was  covered  by  the  exception  of  "accidents,  &c." 
But  the  shipowners  were  held  liable  in  tort  (^)  for  the 
negligence  of  their  servants  on  board  The  Atjehy  though,  by 
reason  of  the  rule  as  to  division  of  loss,  for  only  half 
the  loss. 

The  rule  as  to  division  of  loss  where  both  ships  are  in  fault  Rule  as  to 
does  not  affect  the  right  of  a  cargo-owner  to  recover  full  ^;^^"  ^* 
damages  for  breach  of  the  contract  of  carriage  against  the 
owner  of  the  carrying  ship,  though  the  other  ship  was  also 
in  fault  for  the  collision.  But  it  abridges  his  common  law 
right,  as  against  the  owner  of  the  other  ship,  by  limiting  the 
liability  of  the  wrong-doer  to  one-half  the  loss  (2) ;  and  this 


{t)  Chartered  Mercantile   Bank    of  Namgatwn  Co.^  4  P.  D.    167,   165; 

India    v.    Netherlande   India    Steam  Chartered  Mercantile  Bank  of  India 

Navigation  Co,^  10  Q.  B.  D.  521.  y.    Netherlands   India    Steam   JVovi- 

(»)  Ibid.  gation  Co,,  10  Q.  B.  D.  521.     The 

(a?)  Lloyd  ▼.   General  Iron    Screw  Milan,  ubi  supra,  so  far  as  it  decides 

Collier  Co.,  3  H.  &  G.  284  ;    Grill  y.  that  the  innocent  cargo-owner  can 

General  Iron  Screw  Collier  Co.,  L.  R.  recoyer  no  more  than  half  his  loss 

1  C.  P.  600 ;  ibid,  3  C.  P.  476.  against  the  other  ship,  has  not  h&en. 

(y)  Ab  to  the  liabili^  of  the  ship-  followed  in  America.    It  has  been 

owner  in  tort  as  well  as  upon  the  held  by  the  Supreme  Court  that  the 

contract,   see   Morgan    y.    Bavaz,   6  innocent  cargo-owner  is  entitled  to  a 

H.  &  N.  265 ;    Pontifex  y.  Midland  decree  for    the    whole  of   his   loss 

Bail,  Co.,  8  Q.  B.  D.  23.  against  either  of  the  wrong-doing 

(s)  The  Milan,  Lush.  388;   Chap*  ships  if  one  only  is  sued;  if  both  are 

man    t.    Boyal    Netherlands    Steam  sued  he  is  entitled  to  a  decree  for 
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Exception  of 
"barratry*' 
does  not  cover 
negligence 
of  carrying 
ship. 


Whether 
exception  of 
**  perils  of  the 
sea  *'  covers 
infringement 
of  the  regu- 
lations. 


Effect  of 
notice  that 
carrier  will 
not  be  liable 
for  negligence 
of  servants. 


IB  the  case  even  where  the  two  ships  belong  to  the  same 
owner  (a).  If  part  of  the  loss  on  cargo  is  reoovered  against 
the  owner  of  the  carrying  ship,  the  residue,  up  to  one-half 
the  loss,  may,  it  would  seem,  be  recovered  against  the  other 
ship.  In  America  The  Milan  has  not  been  followed,  and  the 
right  of  the  cargo-owner  to  recover  full  damages  against  one 
or  other  or  both  the  wrong-doing  ships  is  fully  recognized  (6). 

Damage  to  goods  in  a  collision  caused  by  the  negligence  of 
those  on  board  is  not  coTcred  by  an  exception  of  barratry  in 
the  bill  of  lading  (c). 

Shipowners  contrcwjted  with  a  passenger  that  they  should 
not  be  responsible  for  any  loss  or  damage  arising  from  perils 
of  the  sea  ....  or  from  any  act,  neglect,  or  default  what- 
soever of  the  pilot,  master,  or  mariners.  It  was  held  that  no 
damages  could  be  recovered  for  the  death  of  the  passenger, 
who  was  killed  in  a  collision  for  which  the  carrying  ship  was 
in  fault  (rf). 

Where  the  collision  is  caused  by  an  unnecessary,  but  not 
negligent,  breach  of  the  regulations  for  preventing  collisions 
at  sea,  so  as  to  cause  the  ship  to  be  deemed  to  be  in  fault 
under  the  statute,  it  seems  to  have  been  considered  by 
Brett,  M.  R.,  in  Woodier/  v.  Michell{e)y  that  the  shipowner 
would  be  liable  for  damage  to  cargo,  notwithstanding  an 
exception  in  the  bill  of  lading  of  "  perils  of  the  sea."     Sed  qu. 

A  railway  company  carrying  passengers  by  land  and  sea 
attempted  to  free  themselves  from  liability  for  the  negligence 
of  their  servants  by  repudiating  such  liability  in .  public 
notices  and  advertisements.  Where,  after  publication  of 
such  a  notice,  a  collision  occurred  between  a  ship  employed 
by  the  railway  company,  with  cargo  and  passengers  on  board. 


half  his  loss  against  each ;  and  if  a 
moiety  of  his  Toss  exceeds  in  amount 
the  statutoiy  liability  of  either  of 
them,  or  if,  for  any  other  reason,  he 
fails  to  obtain  half  his  total  loss  from 
either  of  them,  he  is  entitled  to  a 
further  decree  against  the  other  for 
the  difference :  see  The  Alabama  and 
The  Gamecock,  2  Otto,  695;  The 
Juniata,  3  Otto,  337 ;  The  Atlas,  ibid. 
302 ;  The  Virginia  Ehrman,  7  Otto, 
309  ;  The  City  of  Hartford  and  The 
Unit,  ibid,  323 ;    The  City  of  Paris, 


14  Blatchf.  531  ;  The  CiviUa  and 
The  JRestless,  13  Otto,  699  ;  The 
Eleonora,  17  Blatchf.  88. 

(a)  Chartered  Mercantile  Bank  of 
India  y,  Netherlands  India  Steam 
Navigation  Co.,  ubi  supra. 

{b)  See  supra,  p.  130. 

{e)  GriU  v.  General  Iron  Screw 
Collier  Co.,  L.  JR.  8  0.  P.  476. 

(<Q  Haig  y.  Royal  Mail  Stemn 
Fabket  Co.,  62  L.  J.  Q.  B.  896,  640. 

(e)  11  Q.  B.  D.  47. 
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and  another  sliip,  by  the  fault  of  the  former,  it  was  held  that, 
under  the  Acts  regulating  their  steamship  traffic  (/),  the 
company  were  liable  to  the  passengers  and  cargo-owners, 
notwithstanding  the  notice  (g). 

Whether  the  shipowners  are  liable  to  the  charterer  for  loss  SM^wner's 
sustained  by  the  latter  in  consequence  of  a  collision  for  which  char^r^ 
the  chartered  ship  is  in  fault  will  depend  upon  the  terms  of  ^oj"  }^  ^7 
the  charter-party.     Where  such  liability  exists  it  will  extend 
to  expenses  of  salving  the  cargo  which  have  been  paid  by  the 
charterers  or  their  underwriters  {k). 

In  a  case  (i)  where  the  officers  and  crew  were  the  servants 
of  the  owner,  though  by  the  terms  of  the  charter-party  the 
ship  was  "  placed  under  the  direction  of  "  the  charterer,  it 
was  held  that  the  owners  were  liable  to  the  charterer  for  loss 
sustained  by  the  latter  in  consequence  of  the  ship  getting 
ashore  by  the  negligence  of  her  crew. 

The  master,  as  well  as  the  owner,  is  liable  for  the  loss  of  liability  of 
goods  taken  on  board  by  him  as  a  common  carrier  (k).  And  ^^  " 
it  is  said  that  he  is  liable  for  the  negligence  and  misfeasance 
of  his  officers  and  crew  {I).  In  America,  it  was  held  that  the 
master  was  liable  to  a  passenger  on  board  his  ship  who  was 
injured  by  a  collision  caused  by  the  fault  of  the  pilot,  and 
not  by  the  fault  of  the  master  (//a). 

There  is  jurisdiction  in  Admiralty  in  respect  of  a  claim  by  Jurisdiction 
the  owner,  consignee,  or  assignee  of  the  bill  of  lading  of  goods  ?^  Admiralty 
carried  into  any  port  in  England  or  Wales  (n),  for  damage  to  damage  to 
the  goods  by  the  negligence  or  breach  of  contract  by  the  **"^' 
owner,  master,  or  crew  of  the  carrying   ship,  provided  no 
owner  or  part  owner  of  the  ship  is  at  the  time  of  the  institu- 

(/)  The  RaUway  and  Canal  Traffic  crew.     Of.  The  Tasmania,  13  P.  D. 

Act,  1864  (17  &  18  Vict.  o.  31) ;    26  110. 

&  27  Vict.  c.  92,  8.  31 ;    34  &  36  (;t)  Morse  y.  Slew  (or  Slue),  3  Keb. 

Vict.  c.  119,  8.  12.          ,   ^  .,    ^  72,  112,  135  (best  report);    Raym. 

(^)  Ihohny,  Midland  Rail.    Co,,  220;    1   Mod.   86;    1   Ventr.   238; 

2App.0aa.  /92.  Boucher  y.  Laweon,  Qtu^.  t,  -Raxdivr. 

(A)   Searamanga    v.    Marquand,    6  85    194. 

^ii  ^-anfdtiul  Coal  andiron  ,  !()  ^j"?,  on  Agency,  «  814_317; 

CoVr.   HuntUy,   2    C.   P.   D.   464.  I  KentsOomm.  218;  IC0U07,  1.  2, 

Amongrst    other   cases,    Fletcher   v.  o-  -^j  «•  a«i. 

Braddick,  2  B.  &  P.  (N.  R.)   182,  W  J^MisonY,  Seynumr,  9  Wend.  9. 

seems  to  have  been  relied   on   bj  {n)  As  to  the   meaning    of   this 

the  Gonrt  as  establishing  that  the  term,  see  The  Bahia,  Br.  &  L.  61 ; 

owners  would  be  Hable  to  third  The  Pif^e  Superiore,  L.  R.  6  P.  C. 
parties  for  the  negligence    of    the  *    482 ;  The  Dantzie,  Br.  &  L.  102. 
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Ship  sunk ; 
average. 


Limitation  of 
liability. 


tion  of  the  action  resident  in  England  or  Wales  (o).  To 
enable  h\m  to  sue,  it  seems  to  be  neoessaiy  that  the  property 
in  the  goods  should  have  passed  to  him  (p).  Though  the 
statute  gives  a  right  to  proceed  against  theshipin  Admiralty, 
there  is  no  maritime  lien  for  damage  in  such  a  case  {q). 

The  right  of  the  shipowner  to  recover  against  the  eai^o- 
owner  general  average  contribution  for  the  expenses  of  raising 
his  ship  sunk  in  collision  is  considered  elsewhere  (r). 

The  application  of  the  Act  limiting  the  liability  of  ship- 
owners upon  the  contract  of  cairiage  to  an  amount  depending 
upon  the  tonnage  of  their  ship  is  considered  above  in  connec- 
tion with  the  subject  of  limitation  of  liability  (a).  Railway 
companies  carrying  by  sea  in  ships  not  owned  by  themselves 
are  entitled  to  the  benefit  of  this  Act  in  some  cases  in  which 
other  carriers  by  sea  are  not  {t). 


Insarer^B  lia- 
bility where 
coliiflion  is 
without  fault 
in  either  ship. 
Where  it  is  by 
the  fault  of 
the  other  ship. 
Where  it  is 
by  the  fault 
of  both  ships, 
or  of  insured 
ship  alone. 


Collision  with  reference  to  the  Contract  of 
Insurance. 

Loss  by  a  collision  which  occurs  without  fault  in  either  ship 
is  a  loss  by  peril  of  the  sea  within  the  meaning  of  that  term 
in  an  ordinary  policy  of  insurance  on  ship  {u).  And  loss  by 
collision  caused  by  the  negligence  of  the  other  ship  is  a  peril 
of  the  sea  for  which  underwriters  are  liable  (.r).  Where  the 
collision  is  caused  by  the  fault  of  both  ships,  or  of  the  insured 
ship  alone,  it  seems  that  the  imderwriters  are  liable  for  the 
loss  on  the  insured  ship  (y).     The  principle  is  that,  where  the 


(o)  24  Vict.  0.  10,  s.  6 ;  36  &  37 
Vict.  0.  66,  8.  16. 

{p)  See  Th0  Freedom,  L.  R.  3  A. 
&  E.  496,  foUowing  The  St.  Cloudy 
Br.  &  L.  4  ;  The  Norway^  Br.  &  L. 
377.  The  contrary  has  been  held 
hj  Sir  R.  Phillimore,  though  the 
facts  did  not  render  a  decision  upon 
the  point  necessary.  See  The  Figlia 
Maggiore^  L.  R.  2  A.  &  £.  106; 
The  Nepoter,  ibid.  375.  It  does  not 
appear  that  these  oases  were  cited  in 
The  Freedom, 

{q)  The  JPieve  Superiore,  L.  R.  5 
P.  C.  482. 

Infra,  p.  282. 
SuprUf  pp.  146  teq. 
See  eupra,  p.  162. 


(tf)  In  duller  v.  Fisher,  3  Esp.  67, 
it  was  held  to  be  within  tiie  exoep- 
tion  of  ^* perils  of  the  sea'*  in  a 
charter-party :  Philiipt  r,  BaiUie^ 
3  Dougl.  374. 

{x)  Smith  y.  Scott,  4  Taunt.  126 ; 
and  Beeper  Lord  Cairns,  C,  Simpson 
y.  Thompson,  3  App.  Gas.  279,  286. 
See  also  Blythe  y.  Marsh,  1  M'Gord, 
360,  cited  in  AngeU  on  Carriers, 
5th  ed.  153,  note,  as  to  the  law  in 
America. 

(y)  De  Vaux  y.  Salvador,  4  Ad.  & 
E.  420;  Simpson  y.  Thompson,  3 
App.  Cas.  279 ;  The  Fbtomae,  15 
Otto,  630 ;  General  Mutttal  Insurance 
Co.  y.  Sherwood,  14  How.  351  (the 
last  two  are  American  cases). 
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loss  is  caused  by  a  peril  insured  against,  the  insurers  are 
liable,  although  the  loss  was  also  caused  by  the  negligence  of 
the  insured  or  his  servants  (z).  In  such  cases  the  loss  is  said 
to  be  caused  proximately  by  the  peril  specified,  and  remotely 
by  the  negligence,  and  the  maxim  causa  proxima  non  remota 
9pectatur  applies  (a). 

Expenses  ansing  from  delay  caused  by  collision  are  not  Demurrage 
recoverable  under  tiie  ordinary  Lloyd's  policy  (6).  an^g^m 

By  the  old  form  of  marine  policy  the  insurers  did  not  <»UMioa. 
undertake  to  repay  to  the  assured  damages  which  may  be  ^tldoTO" 
recovered  against  them  for  a  collision  in  which  their  ship  was  dauae. 
in  fault  (c).     But  it  is  now  usual  for  the  insurers  upon  a 
Lloyd's  policy,  by  a  special  clause,  known  as  the  ^*  runniug- 
down"  clause,  to  agree  to  pay  three-fourths  of  any  such 
damages ;  and  the  remaining  one-fourth  is  frequently  covered 
by  separate  insurance. 

A  common  form  {d)  of  the  running-down  clause  in  a 
Lloyd's  policy  is  as  follows : — 

''And  it  is  further  agreed  that  if  the  [ship],  hereby  insured, 
shall  come  into  collision  with  any  other  ship  or  vessel,  and  the 
assureds  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay,  any  sum  or  sums  not  exceeding  the  value  of  the  said 
vessel  hereby  assured,  we,  the  assurers,  will  severally  pay  the 
assureds  such  proportions  of  three-fourths  of  the  sum  so  paid,  as 
our  respective  subscriptions  hereto  bear  to  the  insured  value  of 

(z)  Dixon  V.  Sadler,  5  M.   &  "W.  lading:    Orill  v.  General  Iron  Screw 

414,  416  ;  S.  C.  on  app.,  8  M.  &  "W.  CoUier  Co,,  L.  R.  3  O.  P.  476. 

895 ;   Walker  v.  Maitland,  5  B.  &  A.  (&)  Be  VauxY.  Salvador,  4  A.  &  E. 

171 ;  Buek  T.  Royal  Exchange  Aesur^  420.     For  an  instance  of  oolliaion  as 

once  Co.y  2  B.  &  Aid.  73;  Dudgeon  y.  causa  proxima,  see  Beischery,  Borwiek^ 

Pembroke,  2  App.  Cas.  284;  Davidson  (1894)  2  Q.  B.  548,  supra,  p.  103. 

Y.  Bumand,  L.  K.  4  C.  P.  117,  121.  {c)  De  Vaux  v.  Salvador,  4  A.  &  E. 

(a)  See  fnrtlier  aa  to  this  subject,  420.    This  case,  once  dissented  from 

Arnonld    on     Insurance,    7th     ed.  in  America,   is  now  recognized  as 

S8.  791  seq, ;   Simpson  y.  Thompson,  binding    by    the    Supreme    Court : 

3  App.  Cas.  279.     Cf.  French  Com-  General  Mutual  Insurance  Co.  y.  Sher- 

meroial  Code,  Arts.   350  and  353 ;  wood,    14    How.    352.       Aliter   hj 

Spanish  C.  C.  Art. 861;  Dutch  C.  C.  French    law:    Caumont,    Diet,    de 

Art.  637 ;   Gkrman  C.  C.  Arts.  820,  Droit  Mar.  tit.  Abordage ;    and  by 

821.     By  the  two  first  codes,  only  German  law:    (German  C.  C.  Art. 

abordages  foriuiis,  by  the  others,  all  824. 

oolliaions,  are  at  the  insurer's  risk.  (d)  This    form    is     taken    from 

It  has  been  held  that  loss  in  a  colli-  Maude    &    Pollock    on    Shipping, 

sion  caused  by  the  fault  of  those  on  4th  ed.  446.    More  modem  forms  of 

board  the  carrying   ship  does  not  the  clause  are  set  out  in  <*  Marine 

arise    from    barratry,    within    the  Insurance,*' by  Mr.  Douglas  Owen, 

meaning  of  that  term  in  a  bill  of  3rd  ed.  94  seq. 


iVtipar. 
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the  said  vessel.  And  in  cases  where  the  liability  of  the  ship  has 
been  contested,  with  our  consent  in  writing,  we  will  also  pay  a 
like  proportion  of  three-fourths  of  the  costs  thereby  incurred  or 
paid.  But  this  agreement  is  in  no  case  to  be  construed  as 
extending  to  any  sums  the  assureds  may  become  liable  to  pay, 
or  shall  pay,  in  respect  to  loss  of  life  or  personal  injury  to 
individuals  from  any  cause  whatever." 

l^ifkr  T.  A  running-down  clause  expressed  to  cover  damages  which 

the  assured  ship  should  be  compelled  to  pay  for  running  down 
and  damaging  another  ship  was  held  not  to  include  damages 
recovered  against  the  insured  ship  by  the  representatives  of 
persons  on  board  the  other  ship  who  lost  their  lives  in  the 
collision  {e).  In  another  case  (/)  a  similar  clause  was  held 
not  to  include  costs  which  the  insured  incurred  in  defending  a 
collision  action  brought  against  his  ship.  In  the  form  of  policy 
in  use  at  Lloyd's,  these  points  are  now  expressly  provided  for; 
the  insurers  undertake  to  repay  three-fourths  of  the  costs,  if 
the  liability  of  the  ship  is  contested  with  their  consent ;  and 
damages  for  loss  of  life  or  personal  injury  are  expressly  left 
at  the  risk  of  the  assured. 

ne  North  The  North  Britain  {g)  and  The  Paraguay y  by  the  fault  of 

Untatn.  both,  Collided  in  the  Scheldt.     The  Paraguay  sank,  and  her 

owners  were  compelled  to  repay  to  the  Belgian  authorities 
the  cost  of  raising  her.  The  North  Britain  owners  paid  half 
this  sum  to  The  Paraguay  owners,  as  damages  caused  by  the 
collision ;  and  they  sought  to  recover  this  sum  from  the 
underwriters  on  The  North  Britain.  In  the  policy  there  was 
a  proviso  that  the  underwriters  should  not  be  liable  for  **  any 
sum  which  the  assured  may  become  liable  to  pay  or  shall  pay 
for  removal  of  obstructions  under  statutory  powers."  It  was 
held  upon  appeal,  reversing  the  decision  of  GoreU  Barnes,  J., 
that  the  underwriters  were  not  liable. 

The  Mmroe.  The  risk  (A)  covered  by  a  policy  included  "  loss  or  damage 
through  collision  with  any  other  ship  or  vessels  or  .  .  ,  . 
sunken  ....  wreck"     The  ship  grounded  on  a  sunken 

{e)  Taylor  v.  Detcar,  5  B.  &  S.  68.  {jgf)  The  North  Britain,  (1894)  P. 

But  the  contrary  has  been  held  in  77;  approved  in  The  Engineer j{lS9S) 

Scotland :    Coey  v.  Smith,  22  Ct.  of  App.  Cas.  382  ;  Buryer  v.  Indemnity 

Sees.    Cas.   ^bb  ;     Excelsior    Co,    v.  Mutual  Inmranee  Co. ,  (1900)  2  Q.  B. 

Smith,  2  L.  T.  90.  348. 

(/)  Xenoe  v.  Fox,  L.  R.  4  0.  P.  666.  (A)  The  Munroe,  (1893)  P.  248. 


RUNNING-DOWK  CLAUSET,  273 

wrecl:,  and  was  damaged,  and  afterwards  forged  slightly 
ahead  until  her  bows  grounded  upon  a  heap  of  iron  ore, 
which  was  part  of  the  cargo  of  another  sunken  ship,  where 
she  received  further  damage  from  the  ore  forward  and  the 
wreck  aft.  It  was  held  that  the  insurers  were  liable  for  the 
whole  of  the  damage.  In  Chandler  v.  Blogg  (t),  striking  a 
barge  that  was  sunk  and  about  to  be  raised  was  held  to  be 
"  eoUiflion  with  any  other  ship  or  vessel " ;  and  in  Union 
Marine  Insurance  Co.  v.  Berwick  {k),  grounding  on  the  toe  or 
underwater  part  of  Holyhead  breakwater  was  held  to  be 
"  collision  with  ....  piers,  or  stages,  or  similar  structures  " 
within  the  meaning  of  those  words  in  policies  of  insurance. 
So  in  MargetU  v.  Ocean  Accident  and  Chmrantee  Association^ 
striking  upon  another  ship's  anchor  was  held  to  be  collision 
with  a  "vessel"  (/). 

In  Hie  Niobe  {f/»),  the  doctrine  that  tug  and  tow  are  one  TheNiobe, 
ship  was  applied  so  as  to  make  insurers  on  the  tow  liable  for 
damage  done  by  the  tug.  The  policy  contained  the  usual 
collision  clause,  and  the  tug,  by  her  own  fault  and  by  the 
fault  of  the  tow,  was  in  collision  with  a  third  ship,  for  which 
collision  the  tow  was  sued  and  paid  damages.  It  was  held 
that  the  insurers  were  liable. 

A  ship  was  insured  in  a  policy  containing  a  running-down  Thompson  r. 
dause,  by  which  the  insurers  undertook  to  bear  three-fourths  ^^t^^* 
of  any  sum,  not  exceeding  the  value  of  the  ship  and  freight, 
which  the  assured  should  become  liable  to  pay,  and  should 
pay,  for  collision  with  another  ship.  The  ship  insured  was 
sold  in  on  Admiralty  damage  suit  for  less  than  her  value.  It 
was  held  that  the  underwriters  were  liable  for  no  more  than 
three-fourths  of  the  sum  for  which  the  ship  was  sold  (n). 

The  Balnacraig  (a)  was  insured  with  the  London  Steamship  Zondon  steams 
Owners'  Insurance  Association  against  "  loss  of  or  damage  to  'j^^^^q^ 
any  other  vessel  ....  so  far  as  such  loss  is  not  covered  by  v.  Grampian 
the  usual  form  of  Lloyd's  policies  with  the  clause  commonly  Jf^^  !^  ^' 
known  as  the  running-down  clause  attached."     She  was  also  erai^. 
insured  with  the  same  Association  and  at  Lloyd's  against  the 

(f)  8  Asp.  M.  C.  349.  (n)  Thotnpaon  r,  Reynolds,  7  E.  & 

{k)  8  Aro.  M.  C.  71.  B.  172. 

{/)  (1901)  2  K.  B.  792.  (o)  London  Steamship  Owners'  In- 

(m)  MeCowan  v.  Bain,  The  Niobe,  surance  Co.  y.   Grampian   Steamship 

(1891)  A.  C.  401.  Co.,  24  Q.  B.  D.  663. 

M.  T 
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usaal  maritime  risks,  inolnding  ooUision.  Whilst  so  insured 
she  came  into  collision  with  The  Karo,  and  in  the  collision 
hoth  ships  received  damage,  but  the  loss  to  J%€  Balnacraig 
exceeded  that  to  The  Karo,  Both  ships  were  in  faulty  and 
the  owners  of  The  Karo  (without  any  action  being  brought 
by  or  against  them)  paid  to  the  owners  of  The  Balnacraig  the 
difference  between  half  the  losses  on  the  two  ships  respectiyely. 
The  question  arose  (in  a  claim  for  a  set-off  in  an  action  for 
money  received  by  the  defendants,  The  Balnacraig  owners,  for 
the  use  of  the  plaintiffs,  the  Insurance  Association),  whether 
The  Balnacraig  owners  were  entitied  to  recover  against  the 
Association  a  sum  of  51/.,  which  sum  represented  one-fourth 
of  the  damage  suffered  by  The  Karo  in  the  collision,  and  had 
been  taken  into  account  in  reduction  of  the  amount  paid  by 
her  owners  to  the  owners  of  The  Balnacraig.  It  was  held  by 
Mathew  and  Wills,  JJ.,  that  The  Balnacraig  owners  were 
entitied  to  receive  nothing  from  the  Association;  that  the 
collision  clause  in  the  Lloyd's  policy  never  came  into  opera- 
tion, because  nothing  was  ever  paid  or  payable  by  The  Balna- 
craig owners  to  The  Karo  owners.  The  principle  laid  down 
by  The  Khedive  (p)  (said  Mathew,  J.)  was,  that  "nrither  in 
fact  nor  in  law  is  the  owner  of  the  assured  ship  liable  to  pay 
or  entitled  to  receive  more  than  the  balance  which  equalizes 
the  loss  " ;  and  the  words  of  the  collision  clause,  "  become 
liable  to  pay,  and  shall  pay,"  showed  that  it  was  intended 
to  operate  only  where  the  balance  of  loss  by  collision  being 
against  the  assured  ship,  she  had  to  make  a  payment  to  the 
other  ship. 
Insurance  It  is  a  maxim  of  insurance  law  that  the  assured  cannot 

so^^ants'  recover  for  a  loss  caused  by  his  own  wrong-doing  {q).  But 
negligence,  this  rule  does  not  invalidate  a  contract  to  indemnify  the 
assured  against  damages  payable  by  him  in  respect  of  loss 
caused  by  the  negligence  of  his  servants  (r).  Any  doubt 
that  formerly  existed  as  to  the  validity  of  such  insurances  («) 
is  removed  by  67  &  68  Vict.  o.  60,  s.  606.     They  may  be 


{p)  7  App.  Ga8.  796.  E.  &  B.  172  ;    Walker  v.  MaitUmd, 

aon  V.  Hopper,  6  E.  A,  B.  172,  191.  ^_  'j^^^on),  6  Taunt.  606  ;    Ihylor  v. 

(r)  See    Thompson    v.   Reynoldt,   7       Dewar^  6  B.  &  S.  68. 
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efiFected  without  a  policy  {t),  and  have  given  rise  to  a  new  and  * 
special  class  of  insurance  societies  or  clubs. 

If  a  ship  receives  her  death  wound  in  a  collision  which  Loss  after 
occurs  during  a  voyage  or  time  for  which  the  ship  is  insured,  S«^  from 
and  she  sinks  after  the  completion  of  the  voyage  or  time,  a  ooUision 
question  might  arise  as  to  the  liability  of  the  insurers.     In  a  during 
case  mentioned  by  Willes,  J.  (w),  but  not  reported,  the  in-  ^oy*«®- 
surer  (a?)  was  held  not  liable  in  such  case.     In  Knight  v. 
Ihtth  (^),  a  somewhat  similar  ccu9e,  the  case  above  refeired  to 
was  doubted,  and  underwriters  on  a  time  policy  were  held 
liable  for  a  partial  loss. 

After  paying  the  amount  due  upon  the  policy  for  a  total  Insoren 
loBB  the  insurers  are  entitled  to  the  ship  herself,  salvage  from  J^  rigSts^ 
her  (2),  and  all  the  rights  of  the  assured  in  respect  of  her  (a),  inrored. 
But  they  are  not  necessarily  subject  to  liabilities  to  which  the 
owner  was  subject  in  respect  of  her  (6).     So  they  are  entitled 
to  any  damages  that  may  be  recovered  against  the  wrong-doer 
in  a  collision  by  which  the  insured  ship  is  injured  or  lost  (c). 
And,  in  the  case  of  a  valued  policy,  the  right  of  the  insurers 
is  the  same,  although  the  value  named  in  the  policy  is  less 
than  the  actual  value  of  the  ship  (d). 

A  policy  of  insurance  was  effected  for  6,000/.  upon  a  ship  Iforth  of 
which  was  valued  at  6,000/.    The  ship  was  sunk  in  a  collision,  ^^^^^' 
and  the  underwriters  paid  the  owners  6,000/.,  as  for  a  total  Auoeiation  v. 

Anmtnmff, 


(0  54  &  66  Vict,  c  39,  s.  93.  (a)  See  Barrett  v.  TibbiU,  6  Q.  B. 

(m)  MtreUmy  t.  Lunlope,  1  T.  R.  D.  660  (a  case  of  fire  insuinnce). 

260.     It    appears    that    iDsnred    in  {b)  Ab,  for  example,  the  expense 

report  of    1817   is  a    misprint   for  of  compnlsorilj  raislDg   her :    £ff' 

insnzer;  see  16  Q.  B.  664,  note.  Hngton  v.  Norman^  46  L.  J.  Ex.  667, 

{x)  See  Loekyer  v.  Qffley^  1  T.  R.  overruled  on  another  point. 

26^.     If  a  8hi|p  which  is  insored  is  {e)  Yates  v.  Whyte,  4  Bing.  N.  C. 

injnred  in  collision  and  is  repaired,  272,  283  ;   6  Scott,  640  ;    JFAUe  y. 

and  afterwards  becomes  a  total  loss,  Dobinsim,  14  Sim.  373 ;    Randal  v. 

tiie  insurers  are  liable  as  well  for  Cochrane^   1  Yes.   98  ;    Blaanpot  t. 

the  expense  of  the  repairs  as  for  the  J)a  Costa,  1   Eden,  130 ;    Brooks  v. 

loss.    But  they  are  not  liable  for  McDonnell,   1    Y.   &    G.   Ex.   600  ; 


damagre  caused  by  the  collision  be-  Midland    Iwuranee    Co.    v.    Smithy 

Tond  the  expense  actually  incurred  6    Q.   B.   D.  661 ;     Scaramanga    y. 

m  repairing  such  damage :    Stewart  Marquand,  6  Asp.  M.  C.  410,  606. 

y.  Steele,  5  Scott,  N.  R.  927.  As  to  what  evidence  is  required  of 

(y)  16  Q.  B.  649,  667.     See  also  the  right  of  the  insurer  to  sue  in  the 

Zidgett  y.  Seeretan^  L.  R.  6  G.  P.  name  of  the  insured,  see  The  John 

190.  Bellamy,  L.  R.  3  A.  &  E.  129. 

(z)  As   to    what   is   salvage,  see  (d)  North  of  England,  ^c.  Assurance 

Bumand  y.  Bcdoeanaehiy  6  Q.  B.  D.  Association  y.  Armstrong,  L.   R.    6 

633  ;  7  App.  Gas.  338.  Q.  B.  244. 

t2 
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TA«  Potomac 

(American 

oase). 


AflstxrediB 
trostee  for 
insurer  of 
damages 
xeoovOTed; 
he  may  sue 
wronpc-doer 
notwithstand- 
ing payment 
hj  insurers. 


loss.  Afterwards,  the  underwriters^  in  the  name  of  the  ship- 
ownerSy  instituted  a  damage  suit  in  the  Admiralty  Court 
against  the  other  ship.  It  was  held  that  the  last-mentioned 
ship  was  solely  in  fault  for  the  collision,  and  judgment  was 
given  against  her  owners  for  5,683/.  11«.  7(/.,  the  amount  of 
their  statutory  liability.  The  true  value  of  the  ship  insured 
was  9,000/. ;  and  her  owners  claimed  so  muoh  of  the  damages 
recovered  in  the  Admiralty  action  as  would  make  up  the 
difference  between  the  sum  paid  to  them  by  the  underwriters 
and  the  value  of  their  ship.  It  was  held  that,  as  between  the 
shipowner  and  the  underwriters,  the  value  named  in  the  policy 
was  conclusive,  and  that  the  underwriters  were  entitled  to  the 
whole  of  the  damages,  just  as  they  would  have  been  entitled 
to  the  ship  if  she  had  been  sunk  and  afterwards  recovered  {e). 

A  vessel  being  insured  by  valued  policies  to  the  extent  of 
two-thirds  of  her  valuation,  the  assured  agreed  to  assign  to 
the  insurers  all  right  to  recover  damages  for  any  loss  paid  for 
by  them,  and  that  the  insurers  should  be  entitled  to  such 
proportion  of  the  damages  recovered  as  the  amount  insured 
should  bear  to  the  valuation  in  the  policies.  The  insurers 
paid  to  the  assured  two-thirds  of  the  loss  suffered  by  them  in 
a  collision  for  which  both  ships  were  in  fault,  and  they  released 
and  assigned  to  the  owners  of  the  other  ship  their  right  to 
damages  growing  out  of  the  collision.  In  an  action  by  the 
owners  of  the  insured  ship  against  the  owners  of  the  other 
ship  for  damages  from  the  collision,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  one-half  of  the  two-thirds 
must  be  deducted  from  the  sum  recoverable  by  the  owners  of 
the  insured  ship  against  the  other  ship  (/). 

If  the  assured,  after  receiving  the  amoant  of  his  loss  from 
his  insurers,  recovers  damages  from  the  wrong-doer  in  the 
collision,  he  is  a  trustee  of  such  damages  for  the  under- 
writer (g).  But  the  fact  that  the  plaintiff  in  a  collision  action 
has  been  compensated  for  his  loss  by  his  insurers  is  no  answer 
to  his  claim  for  damages  against  the  wrong-doer  {h). 


{e)  North  of  England^  ^.  Assurance 
Association  v.  Armstrong,  L.  R.  6 
Q.  B.  244. 

(/)  The  Potomac,  15  Otto,  630. 

i})  Yates  V,  Whyte,  ubi  supra. 

\h)  Mason  v.  Sainshury,  3  Dougl. 


61  ;  Tates  v.  Whyte,  ubi  supra; 
Taylor  v.  Dewar,  4  B.  &  E.  68. 
And  see  Bradbum  v.  Great  Western 
Rail,  Co,,  L.  B.  10  Ex.  1  ;  The 
Teager,  20  Fed.  Rep.  663;  Hia 
Potomac,  13  Fed.  Rep.  899. 
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The  defendants  insured  their  ship,  The  Queen  of  the  JSaat^ 
for  1,000/.  with  the  plaintiffs;  and  insured  the  freight  else- 
where. The  ship,  while  proceeding  to  a  port  of  loading 
nnder  a  oharter-parfy,  was  run  into  and  damaged  by  The 
Cdssandra,  The  defendants  abandoned  their  ship  to  the 
plamtLffs,  who  settled  with  the  defendants  as  for  a  total  loss. 
The  defendants  afterwards  recovered  in  the  Admiralty  Divi- 
sion against  the  owner  of  The  Cassandra  damages  in  respect 
of  the  loss  of  their  ship  and  also  in  respect  of  loss  of  freight. 
It  was  held  that  the  plaintiffs  were  not  entitled  to  recover 
against  the  defendants  the  damages  recovered  by  them  for 
loss  of  freight.  The  money  had  been  paid  by  the  defendants 
to  the  insurers  on  freight,  and,  in  the  opinion  of  the  Court  of 
Appeal,  rightly  so  paid  (t). 

In  an  action  in  which  the  insured  could  not  have  recovered  Ingnrere  can- 
damages,  neither  can  the  underwriters,     Thty  have  no  right  wherehL^^ 
of  action  apart  from  him  {k)  ;  and  in  a  case  in  Admiralty  oo^d  not  have 
before  the  Judicature  Act  it  was  held  that  they  must  sue  in 
his  name  (/)• 

Where  a  collision  occurred  between  two  ships  belonging  to  Rights  of 
the  same  owner,  and  one  of  them,  with  cargo  on  board  not  SToaeTS*^" 
belonging  to  the  shipowner,  was  sunk  by  the  fault  of  the  colHaion 
other  ship,  the  shipowner  paid  into  Court,  under  the  Mer-  of  the  same 
chant  Shipping  Acts,  the  amount  to  which  his  liability,  as  <'^^«'' 
owner  of  the  wrong-doing  ship,  was  limited.     It  was  held, 
that  as  against  the  cargo-owners,  underwriters  upon  the 
innocent  ship,  who  had  paid  the  insurance  upon  her,  were 
entitled  to  no  part  of  the  money  paid  into  Court  (w).     The 
decision  would,  it  seems,  be  the  same  in  the  case  of  a  collision 
between  two  ships  owned  in  part  by  the  same  persons. 

In  Simpson  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  loss 
by  collision  with  another  ship  belonging  to  the  assured. 


(t)  Sea  Insurance  Co,  v.  Hodden,  316 ;  The  John  Bellamy,  L.  R.  3  A. 
63  L-  J.  Q-  B.  252 ;  13  Q.  B.  D.  &  E.  129  ;  Midland  Insurance  Co,  v. 
706.  Smithy  6  Q.  B.  D.  661. 

(*)  5««^,  r.  7w^.  3  App.  oL":\ft''^:^'^J^h!^.iw^ 

of  underwriters  were  very  fully  dia- 
(/)  The  Setfina  del  Mare,  Br.  &  L.      cuased  in  this  case. 
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No  gfenend 
average  oon- 
tiibation  for 
damage  in 
oolliaioiL. 


Damage  to  ship  or  goods  by  oolliBion  is  not  the  subject  of 
general  average  contribution;  and  the  insurers  will  not 
ordinarily  be  liable  to  contribute  in  such  case.  But  for 
loss  voluntarily  incurred  in  consequence  of  collision,  as  where 
gear  and  wreckage  is  cut  away  for  the  safety  of  the  ship, 
the  shipowner  has  recovered  by  way  of  general  average 
contribution  (n).  In  such  a  case  the  underwriter  would  be 
liable. 

A  collision  between  a  barque  and  a  steamship  being  inevit- 
able, without  fault  on  the  part  of  the  barque,  the  barque 
altered  her  course  so  as  to  strike  the  steamship  stem  on,  and 
thereby  probably  saved  herself  from  being  sunk  with  her 
cargo.  In  consequence  of  the  collision  she  had  to  go  into  a 
Danish  port  for  repairs.  She  was  arrested  at  the  suit  of  the 
steamer,  and  by  a  decree  of  the  Danish  Court  her  owners 
were  compelled  io  pay  half  the  difference  of  the  losses  on  the 
two  ships.  They  sought  to  recover  this  sum,  together  with 
the  cost  of  the  repairs  to  their  own  ship,  and  of  the  proceed- 
ings in  the  Danish  Court,  as  general  average  contribution 
from  the  owners  of  cargo.  It  was  held  by  a  MaasaohuflettB 
Court  that  they  could  not  recover  (o). 


Criminal 
liability  for 
a  eollifiion. 


Incidental  Bights  and  Liabilftibs  arising  out  of 
Collision. 

Beyond  incurring  the  civil  liability  for  damages,  the 
person  guilty  of  reckless  or  negligent  navigation,  whereby  a 
collision  occurs  in  which  life  is  lost,  or  bodUy  injury  suffered, 
may  be  prosecuted  criminally.  *•  Those  who  navigate  impro* 
perly,  either  by  too  much  speed,  or  by  negligent  conduct,  are 
as  mudi  liable,  if  death  ensues,  as  those  who  cause  it  on  a 
public  highway,  either  by  furious  driving  or  negligent  con- 


(n)  Flummer  v.  midman,  8  M.  & 
S.  482.  See  also  J^  JEttrick,  6 
P.  D.  127|  as  to  the  right  of  the 
shipowner  to  general  average  con- 
tribution  from  cargo>owner  whose 


goods  were  sunk   in  collisioiL  and 
raised  with  the  ship. 

(o)  Emery  v.  Huntingdcn,  12  Amer. 
Bep.  726. 
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duct "  {p).  The  criminal  liability  attacheB  only  to  those  by 
whose  personal  misconduct  or  negligence  the  collision 
occurs  (q).  But  where  a  foreign  ship,  in  charge  of  an 
English  pilot  in  the  Thames,  ran  down  a  boat  and  drowned 
a  man,  and  the  collision  was  caused  by  the  man  at  the  helm, 
a  foreigner,  not  understanding  and  carrying  out  the  pilot's 
orders,  it  was  held  that  the  pilot  was  guilty  of  manslaughter, 
if  by  his  own  negligence  he  failed  to  make  his  orders  under- 
stood (r). 

G^iie  master,  pilot,  or  any  seaman  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person  on 
board  such  ship,  or  endangers  the  ship  herself,  is  guilty  of  a 
miBdemeanour  («). 

Malidous  injury  to  a  boat  used  for  the  guidance  of  seamen 
or  for  purposes  of  navigation  is  felony  {t). 

Where  an  infringement  of  the  collision  regulations  causes  Infringrement 
damage,  the  person  in  charge  of  the  deck  is  guilty  of  a  mis-  Jitionsr^" 
demeanour  (tf). 

Wilful  infringement  of  the  regulations  by  a  master  or 
owner  is  a  misdemeanour  punishable  by  fine  or  imprisonment. 
In  case  of  damage  arising  from  such  infringement,  the  person 
in  charge  of  the  deck  is  liable  to  these  penalties,  unless  it  is 
proyed  that  departure  from  the  regulations  was  necessary  (x). 
And  although  the  master  or  person  in  charge  of  the  ship  is 
liable  criminally,  the  owner  is  answerable  in  a  civil  action  for 
damage  caused  by  his  officer's  negligence  (y). 

In  the  case  of  a  collision  caused  by  the  criminal  fault  of  a  Oruninal  lia- 

foreigner,  or  where  the  collision  occurs  abroad,  if  it  is  sought  ^^^^  J^^ 

to  punish  the  offender  in  this  country,  questions  of  difficulty  the  offender 

arise  as  to  his  liability  to  the  criminal  law  of  England,  and  the^^^^on' 

oooun  abroad. 

(p)  Per   Parke,   B.,    in  JReif,    v.  (w)  67  &  68  Vict.  o.  60,  88.  419, 

Taylor,  9  0.  &  P.  672,  674.  680. 

(3)  Mex  V.  Alleny  7  C.  &  P.  163  ;  ^W  Ab  to  whetiier  an  infringement 

lUz   y.    Qrem,  ibid,   166;  Iteff.  v.  of   local  regulations  is  witoi  the 

Bamett,  2  C.   &  K.  393;  JReff.  v.  penalty  of  these  Acte,  seem  Lady 

HaineM,  iHd.  368  ;   and  see  OakUy  v.  ^Tl^'Z^  */*  P'^^A  ^.  ^"'*"*^'' 

Speedy,  40  L.  T.  881.  ^^  ^^  Condor,  4  P.  D.  116 ;  supra, 

(r)  J^.  V    Spence    1  Cox,  C.  C.  P'g'see  OriUy.  General  Irm  Screw 

862       Bee  London  School  Board  v.  ^^f^^^  ^^^  j^  r  3  ^  ^  475^  ^^ere 

Lardner,  xnfra,  p.  394.  .^  ^^  j^^l^  ^^^  ,,^£lf^  infringement 

(#)  67  &  68  Vict.  c.  60,  as.  220,  of  the  regulations  was  not  barratry 

607.     .  within  the   meaning  of   a  bill   of 

(0  24  &  26  Vict.  0.  97,  s.  48.  lading. 
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IKCIDENTAL  BIGHTS  AND  LIABILITIES. 


Offioer'fl  cer- 
tificate may 
be  cancelled. 


Salvage  after 
collisioii. 


Salvage  for 
towing  ships 
clear  of  eadi 
other. 


the  jurifldiotion  of  our  Courts.  The  liability  and  juiisdiotioii 
depend  upon  (1)  the  offender's  nationality ;  (2)  the  flag  of 
the  ship  on  board  which  the  offenoe  -was  committed ;  and 
(3)  the  place  of  collision.  The  subject  does  not  belong  to 
the  present  treatise ;  but  it  has  been  the  occasion  of  much 
discussion  as  to  the  limits  of  municipal  and  Admiralty  juris- 
diction.    The  cases  are  collected  below  (z). 

If  a  collision  involving  loss  of  life  or  serious  damage  to 
either  ship  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Trade  certificate,  his  certificate 
may  be  cancelled  or  suspended  at  a  Board  of  Trade 
inquiry  {a). 

One  of  the  consequences  of  negligence  causing  collision  is 
that  the  wrong-doer  cannot  recover  salvage  remuneration  for 
service  rendered  to  the  ship  with  which  he  has  been  in  colli- 
sion, although  the  latter  is  also  in  fault  for  the  collision  {b)  ; 
nor,  d  fortioriy  can  he  claim  salvage  against  the  innooent 
owner  of  cargo  on  board  her.  Nor  can  a  tug  recover  salvage 
reward  for  assistance  rendered  to  a  ship  with  which  her  tow 
has  been  in  collision  by  the  fault  of  herself,  the  tug  (c).  An 
innocent  ship  may  recover  salvage  for  services  rendered  to 
another  which  has  negligently  run  into  her.  The  law  which 
makes  it  the  duty  of  a  ship  which  has  been  in  collision  with 
another  to  stand  by  her,  and  render  assistance,  does  not  pre- 
vent her  from  recovering  salvage  reward  for  assistance  so 
given  (6^).  A  tug  is  entitled  to  salvage  remuneration  from 
one  of  two  ships  in  collision  to  which  she  renders  assistance 
by  towing  the  other  clear  {e).    And  it  seems  that  upon  the 


(«)  Reg.  Y.  Keyn,  2  Ex.  D.  63, 
232,  seq. ;  Reg.  v.  Battler,  D.  &  B. 
C.  G.  625 ;  Reg.  t.  Anderson,  L.  R. 
1  C.  C.  R.  161;  Reg.  v.  C4»rr,  10 
Q.  B.  D.  76 ;  Reg.  ▼.  Seberg,  L.  R. 
1  G.  G.  R.  204  ;  Cunningham's  Case, 
BeU'sG.  C.  220,  234;  Reg.  r.Menham, 
1  F.  &  F.  369 ;  Reg.  v.  Lewis,  1  D.  & 
B.  G.  C.  182, 

(a)  67  &  68  Vict.  c.  60,  ss.  469, 
470 ;  26  &  26  Vict.  c.  63,  s.  23.  As 
to  the  master's  liability  in  respect  of 
his  certificate  when  a  pilot  is  on 
board,  see  supra,  pp.  237  seq. 

(b)  Cargo  ex  Capelia,  L.  R.  1  A.  & 
£.  366,  followed  in  The  Castle  Rising, 
Ad.  Biv.  March,  1886 ;  The  Eitriek, 


6  P.  D.  127 ;  and  see  7%#  GUngaber^ 
L.  R.  3  A.  &  E.  634.  The  rule  is 
the  same  in  America:  The  ClariUk^ 
23  WaU.  1 ;  The  Sampson,  4  Blatohf . 
28 ;  The  Charles  £.  Soper,  19  Fed. 
Rep.  844. 

(e)  The  Glengaher,  ubi  supra;  The 
AUair,  (1897)  P.  106.  Where  the 
fault  of  the  tug  was  a  statutory 
infringement  of  the  regulations  as 
to  liffhts,  her  claim  to  salvage  was 
not  disallowed :  The  Veritas,  (1901) 
P.  304. 

((Q  The  Retriever  and  The  Qtteen, 
17  L.  T.  329. 

((f)  The  Vandyck,  7  P.  B.  42. 
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same  prinoiple,  a  vesBel  would  be  entitled  to  salvage  re- 
moneration  for  holding  one  ship  off  another  towards  whioh 
she  is  driying. 

A  salvor  damaged,  without  negligence  on  her  own  party  bj  Tog  or  salyor 
oollision  with  the  vessel  she  is  assisting,  may  recover  against  ^^the^^ 
the  latter  (/) ;  and  a  vessel  engaged  in  rendering  a  salvage  T?^^  " 
service  to  another  does  not  forfeit  her  right  to  salvage  by 
going  into  oollision  with  the  other,  even  though  there  was 
negligence  on  her  part  such  as  to  make  her  liable  in  damages 
for  the  oollision  {g). 

Where  two  vessels  were  in  collision,  and  entangled  together 
in  a  position  dangerous  to  both,  the  propeller  of  one  being 
foul  of  the  chain  cables  of  the  other,  a  tug  which,  by  towing 
ahead  the  vessel  at  anchor,  enabled  her  to  slip  from  her 
anchors,  and  so  get  clear  from  the  vessel  which  was  foul  of 
her,  was  held  to  be  entitled  to  recover  salvage  award  from 
both  vessels  (h). 

A  salving  tug  was  in  America  held  liable  to  a  third  ship 
which  the  salved  ship  struck  and  injured  by  reason  of  the 
insufficient  power  of  the  tug,  although  the  salvage  service 
(towing  out  of  dock  a  ship  on  fire)  was  properly  undertaken, 
and  there  was  no  negligence  on  the  part  of  the  tug  in  per- 
forming it  (t). 

The  fact  that  some  of  the  owners  of  a  ship  that  rendered 
salvage  service  to  another  were  also  owners  of  the  ship  whose 
negligence  had  done  the  mischief,  and  rendered  the  service 
necessary,  was  held  not  to  deprive  the  salving  ship  of  the 
right  to  salvage  remuneration  {k).  Sir  B.  Phillimore  said  : — 
"I  know  of  no  authority  for  the  proposition  that  a  vessel 
wholly  unconnected  with  the  act  of  mischief  is  disentitled  to 
salvage  reward  simply  because  she  belongs  to  the  same 
owners  as  the  vessel  that  has  done  the  mischief." 


(/)    I%4MudMcpperf4Ajsp,M.C.  have  the  oondaot  of   the  defence. 

103.  In    The   Dwinay   (1892)  P.   68,  the 

(y)  The    C,    S.    BuUer    and    The  amount  of  the  damage  was  deducted 

Baltic,  L.  B.  4  A.  ft  E.  178.    In  from  the  salvage  award. 

The  Diana,  2  Asp.  M.  0.  866    the  (A)  The  Vandyek,  7  P.  D.  42. 

owners  of  a  ship  which  had  heen  /x  /ni      j  vl            aa  -ei  j    t> 

fomid  to  Uame^for  oollision  were  „(»)  ^^  ^»Mo»*rne,  99  Fed.  Rep. 


Ill 
against  the  injured   ship,  uid   to      E.  634 


aUowed  to  intervene  in  a  salvage 

suit    instituted^    by   third    parties  (k)  The  Olengaber,  L.  B.  3  A.  & 
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Go]liid(mwitli 
tow  by  fault 
of  taffifi 
breaoD  of 
towage 
oontraot. 


(General 

avera^oon- 

tribution. 


>of 
xaimnpr  Bhip 
sunk  in 
ooUision. 


If  by  the  negligenoe  of  those  ou  board  a  tog  in  the  per- 
f ormanoe  of  the  towage  the  ship  in  tow  is  damaged  by 
collision  with  a  third  ship,  or  damages  a  third  shif),  and  is 
oompelled  to  make  such  damage  good,  there  is  a  breach  of 
the  towage  contract,  and  the  tug  can  reoover  nothing  in 
respect  of  the  towage  service  (/) .  And  we  have  seen  {m)  that, 
beyond  forfeiting  their  right  to  remuneration,  the  owners  of 
the  tug,  and  the  tug  herself,  are  liable  to  the  owners  of  the 
tow  for  the  loss.  Where  a  vessel  in  tow  is  iujured  in  a 
collision,  and  has  to  stop  and  repair  her  damages^  the  tug  is 
not  entitled  in  a  towage  action  to  further  remuneration 
beyond  the  sum  agreed  for  towage,  because  she  voluntarily 
stands  by  whilst  the  repairs  are  being  efiected,  and  then 
completes  the  towage  (n). 

Damage  received  in  a  collision  by  a  ship  or  cargo  is  not 
the  subject  of  general  average  contribution ;  and  this  is  so 
whether  the  ship  was  in  fault  for  the  colhsion  or  not.  But 
loss  voluntarily  incurred  for  the  benefit  of  all  concerned  after 
and  in  consequence  of  a  collision  for  which  the  ship  was  not 
in  fault  (o),  and  salvage  expenses  incurred  under  the  same 
circumstances  (^),  may  be  recovered  as  general  average. 
The  owners  of  a  ship  sunk  in  collision  by  her  own  fault 
cannot  recover  by  way  of  general  average  contribution 
from  cargo  owners  any  part  of  the  eq[>ense  of  raising  the 
cargo  (^).^ 

If  a  ship  after  collision  sinks,  her  owners  are  in  some 
places  liable  under  local  Acts  to  the  harbour  authority  or 
other  public  body  for  the  expense  of  raising  her ;  and  such 
expense  may  sometimes  be  recovered  by  the  authorities  by 
sale  of  the  ship  and  cargo  (r). 


(/)  The  Christina,  3  "W.  Rob.  27. 
SembU,  aliter  where  the  oontraot  ia 
for  salragfe  servioe :  77te  C.  S.  Butler, 
L.  B.  4  A.  &  E.  178. 

(m)  Supra,  pp.  171  eeq,,  187  teq. 

In)    The  HjemmeU,  6  P.  D.  227. 

(o)  See  Flumtner  v.  Wildnuin,  8 
M.  &  8.  482.  ThiB  case  was  much 
disonssed  in  Atiwood  v.  Sellar,  6 
Q.  fi.  D.  286. 

(p)  See  per  Brett,  M.  R.,  in  The 
Bttriek,  6  P.  D.  127;  Xemp  t. 
EaUiday,  L.  R.  1  Q.  B.  520.    Bat 


see    Oreer   r. 
272. 


F^le,    6    Q.    B.   D. 


(q)  The  Ettriek,  6  P.  D.  127.  Cp. 
Searamanga  t.  Marqwmd,  6  Asp. 
M.  0.  410,  506,  as  to  the  rights  of 
the  cargo-owner  and  his  nnder- 
writers,  eupra,  pp.  274,  275. 

(r)  As  to  the  Thames,  see  The 
Ettriek,  supra;  The  Harrington,  IS 
P.D.48;40&4lViot.c.l6;20&21 
Vict.  c.  147  (local) ;  thel^ne,  see  The 
Crystal,  (1894)  App.  Gbs.  608. 
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If  a  vessel  wilfully  or  negligently  injures  a  lightship,  she  Penalty  for 
incurs,  in  addition  to  her  liability  for  damages,  a  penalty  ^^^ 
of  50/.  («). 

As  to  the  right  of  the  holder  of   a  bottomry  bond  on  Rights  of 

freight  to  share  in  the  amount  of  the  wrong-doing  ship-  bS^^|^ 

owner's  statutory  liability,  see  above,  p.  165.  S?!?\®^ 

xreigiit. 

(«)  67  &  58  Vict.  o.  60,  s.  666.      Some  of   these  coUiaonB  ooonr   ia 

SL'^r^l^lI^^riSi^^^      fine  weather  and  dayKght  from  mere 
snips  10  snzpniong ;  an  ayerage  oi      .  *'    ^ 

twelve  are  run  down   every  year,      mattention. 
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CHAPTER  Xn. 


Seirioe  of 
writ  out  of 
the  juiudio- 
tion. 


Address  of 
writ. 


By  whom  to 
be  served. 


PRACnCB  (a). 

Neither  in  the  Admiralty  (i)  nor  in  the  King's  Bench 
Diyifiion  {c)  can  a  personal  action  for  damages,  in  respect  of 
a  collision  occurring  below  low-water  mark  of  the  United 
Kingdom,  be  brought  against  a  person  not  domiciled  or 
ordinanly  resident  within  the  jurisdiction  (d)  unless  the  writ 
of  simimons  be  served  within  the  jurisdiction.  In  such  a  case, 
service  of  the  writ  out  of  the  jurisdiction  will  not  be  ordered 
except  where  the  person  to  be  served  is  a  necessary  or  proper 
person  to  an  action  properly  brought  against  another  person 
who  has  been  duly  served  within  the  jurisdiction  (e). 

A  writ  addressed  to  a  person  resident  abroad,  and  intended 
to  be  served  upon  his  coming  within  the  jurisdiction,  will  not 
be  set  aside  merely  because  it  describes  him  as  having  an 
English  address  (/).  A  writ  addressed  to  a  foreign  cor- 
poration without  any  further  description  than  the  style  of  the 
corporation  will  be  set  aside  {g) ;  and  a  writ  served  upon  the 
clerk  of  a  firm  who  in  this  country  act  as  agents  of  a  foreign 
corporation,  will  be  set  aside  (A). 

In  an  action  in  rem  the  writ  of  summons  was  served  in  the 
manner  provided  by  Ord.  IX.  r.  12.     No  appearance  was 


(a)  The  present  chapter  is  an 
epitome  of  practioe  cases  which  have 
arisen  in  collision  actions.  For  infor- 
mation npon  Admiralty  practice 
generally,  the  reader  is  referred  to 
Williams  &  Bruce,  Admiralty  Prac- 
tice ;  Roscoe's  Admiralty  Law  and 
Fsraotice;  Raikes  &  Kilbum,  Ad- 
miralty Jurisdiction  of  the  County 
Courts. 

{b)  In  re  Smith,  1  P.  D.  300;  Ths 
Vivar,  2  P.  D.  29 ;  The  Meletulea,  7 
P.  D.  67. 

(<?)  Harris  v.  Ownert  of  the  Fran^ 
eonia,  2  C.  P.  D.  173. 


{d)  Ord.  XI.  r.  1,  sub-s.  (o).  As 
to  a  foreign  corporation  carrying  on 
business  in  thut  country  (Ord.  IX. 
r.  8),  see  The  Bourgwfne,  (1899) 
App.  Cas.  431. 

{e)  The  Due  cPAumaU,  (1903)  P. 
18  ;  action  against  Englidi  tug ;  tov 
French,  and  collision  on  high  sea; 
service  of  note  of  writ  on  French 
owners  of  tow  ordered  under  Ord.  XI. 
r.  1  (g). 

(/)  The  Selmslea,  ubi  eupra. 

(})  The  JF.  A.  ScholUn,  18  P.  D.  8. 

(h)  The  FHneesa  Cltmsntine,  (1897) 
P.  18. 
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entered,  and  the  action  oame  on  for  judgment  by  default 
under  Ord.  XIII.  rr.  12,  13.  The  writ  had  been  served  by 
the  solicitor's  derk,  who  made  the  affidavit  of  service.  It  was 
held  that  the  service  was  valid,  and  that  service  by  the 
marshal  or  his  substitute  was  not  necessary  (e). 

The  old  practice  of  the  Admiralty  enabling  plaintiffs  to  Plaintiflh 
sue  as  '^  owners  "  of  ship  or  cargo  without  naming  them  is  as  ''ownen." 
not  abrogated  by  the  Judicature  Act  rules  {k). 

The  enactment,  R.  S.  C,  Ord.  XIX.  r.  28,  requires  pre-  PreUminary 
liminary  acts  to  be  filed  in  actions  for  collision  between  ^  ' 
vessels  (/).  Each  party  is  required  in  his  preliminary  act  to 
state  the  material  facts  upon  which  he  founds  his  case.  No 
preliminary  act  is  required  in  an  action  by  the  owner  of  a 
ship  in  tow  against  the  owner  of  a  tug  for  negligent  towage, 
whereby  a  collision  was  caused  between  the  tow  and  a  third 
ship  {m)  ;  but  in  the  absence  of  evidence  that  it  was  im- 
possible to  file  a  preliminary  act,  it  was  held  necessary  in  an 
action  by  the  owner  of  cargo  on  board  a  barge  against  a  ship 
with  which  the  barge  was  in  collision  (la).  In  an  action  by 
the  ovniers  of  cargo  against  the  carrying  ship  for  damage  to 
cargo  by  collision  caused  by  the  fault  of  the  carrying  ship,  no 
preliminary  act  is  necessary  (o).  It  has  been  said  that  it  will 
be  required  in  an  action  by  the  owner  of  a  ship  in  tow  against 
the  owner  of  the  tug  for  negligent  towage  whereby  a  collision 
occurs  between  tug  and  tow  {p). 

The  object  of  the  preliminary  act  was  explained  by  Obieotof 
Dr.  Lushington  in  The  Vortigem{q).  "Preliminary  acts  ^|™™"^ 
were  instituted  for  two  reasons — to  get  a  statement  from  the 
parties  of  the  circumstances  recenti  fadOy  and  to  prevent  the 
defendant  from  shaping  his  case  to  meet  facts  put  forward  by 
the  plaintiff."  Consequently,  the  Court  will  not  allow  a 
party  before  (r)   or  at  («)   the  hearing  to  depart  from  or 

(•)  The  Solis,  10  P.  D.  62.  between    the    barge  and  the  ship. 

{k)  The  Auunta,   (1902)  P.   115;  This   is    the    case   referred   to    by 

The  MareehalSuehety(\%9e)2.22Z,  Hnddleston,    B.,    in    Armetrtmg  y. 

(Q  Indoding  cases  of  injury  to  per-  (?aM^,  22  Q.  B.  D.  252. 

son ;   Webeter  y .  Maneheeter,  Sheffield^  io)  The  John  Boyne,  3  Asp.  M.  C.  34 1 . 

#<r.  Rail,  Cb.,  5  Asp.  M.  C.  256,  note.  (p)  Per  Wills,  J.,  in  Armttrong  v. 

(m)  Armttrong  y.  Oaselee,  22  Q.  B.  Gtuelee,  22  Q.  B.  D.  250,  253. 

D.  250.  {q)  Swab.  518. 

(»)  Secretary  of  State  for  India  v.  (r)  The  Miranda,  7  P.  D.  185. 

Seweti,  6  Asp.  M.  C.  384.    There  («)  The  Frankland,  L.  B.  3  A.  & 

had   been  an  action  in  Admiralty  E.  511 ;  !rhe  Vbrtigem,  Swab.  518. 
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amend  (s)  his  preliminary  act.    The  information  required  by 
the  Order  must  be  given  fully,  any  oonoealment  will  be 
viewed  by  the  Court  with  suspicion  {fj, 
Pjroof  mnat  be      It  was  a  rule  of  the  Admiralty  Court  that  a  plaintiff  in 
•Oegata.  framing  his  statement  of  olaim  must  state  the  circumstances 

of  the  collision,  so  far  as  they  are  known  to  him  (u),  with 
sufficient  deamess  and  accuracy  to  enable  his  adversary  to 
know  the  case  which  he  has  to  meet  (x).  The  particular  acts 
of  negligence  which  caused  the  collision  must  be  stated  in 
specific  terms.  Where  the  plaintiff  alleged  that  the  collision 
was  caused  by  the  starboarding  of  the  helm  of  the  defendant 
ship,  and  the  fact  was  that  the  helm  was  never  starboarded, 
the  plaintiff  failed  to  recover,  although  it  was  proved  that  his 
adversary's  ship  was  in  fact  alone  to  blame  (y).  But  the  rule 
that  proof  must  be  secundum  alkgata  is  enforced  only  so  far 
as  the  allegata  are  material  (2),  in  other  words,  so  far  as  the 
non-observance  of  the  rule  has  made  it  impossible  for  the 
defendant  to  meet  the  case  brought  against  him  ;  and  since 
the  Judicature  Acts  the  rules  as  to  strictness  of  pleading 
have  been  considerably  relaxed. 
Infrinfirement  If  any  of  the  regulations  for  preventing  collisions  at  sea 
tioD^ust  be  ^^^^  ^^^  infringed,  it  is  the  practice,  and  it  would  seem  to 
^^^'^^J^^J  be  necessary  (a),  for  the  plaintiff  to  specify  which  they  are. 
In  the  absence  of  such  an  allegation  in  his  pleadings,  it  is 
conceived  that  evidence  of  the  infringement  would  not  be 
admitted  (i).  But  it  is  not  essential  that  the  plaintiff  should 
prove  all  the  allegations  made  in  his  statement  of  claim ;  if 


($)  The  Miranda^  7  P.  D.  186.  wing,  7  App.  Gas.  612 ;    and  iii/ra, 

(t)  The  Oodiva,  11  P.  D.  20.  P-  287. 

(u)    Am   to   when    they    are    not  p  (g  ffj  ^^^  ^  ^^^'  ^'^^ 

621 ,    The  England,  6  Not.  of  Gas.  ^li  f  The  Bothnia,  Lnsh.  62,  64. 

;\  rwn.       ^  ,        ..        .        .  {b)  See  The  New  Pelton,  (1891)  P. 

(:r)  TJe  wbole  subject  18  exhana-  268,  263.     In  The  Perim,  Ad.  Div. 

tavely  dealt   with    in    WiUiama    &  loth    Nov.    1886,    Sir   J.    Hannen 

Bruce,  Admiralty  Practice,  3rd  ed.,  allowed  an  ameDdment  of  the  state- 

pp.  341  $eq,;   and    see  Ord.  XIX.  ment  of  olaim  at  the  trial  byinaert- 

'•  ^*  lug   a    charge    of    breach    of    the 

{y)  It    was    BO   held    before    the  <*  starboard  side"   rule.      Cp.    The 

Judicature  Acts  :    The  Ann,  Lush.  Lady  Ann,  7  Not.  of  Gas.  864,  370, 

66  ;    The  Marpesia,  L.  B.  4  P.  G.  where  under  special  oiroumstanoes 

212  ;    The   North  American,  Swab.  the   defendant  ship  was  found  to 

358;    The  Haewell,  Br.   ft  L.  247.  bhune  for  a  failure  to  port  which 

See  also  The  Hoehung  and  The  Zap-  was  not  alleged  in  the  pleadings. 
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he  proves  the  material  part  of  the  case  alleged,  it  will  be 
snffioient  {c).  An  allegation  that  the  defendant  ship  was 
alone  in  fault  does  not  prevent  the  plaintiff  firom  obtaining  a 
judgment  for  half  his  loss  upon  proof  that  both  ships  were 
in  fault  (^. 

The  defendant  in  his  defence,  besides  traversing  all  the  l>efence. 
allegations  of  the  plaintiff  he  intends  to  deny,  should  state 
the  circumstauoes  of  the  oollision  {e).  Thus,  if  the  defenoe 
is  that  the  plaintiff  gave  him  a  fonl  berth,  he  must  so  plead. 
Before  the  Judicature  Acts  it  was  held  that  it  was  not  suffi- 
cient for  him  simply  to  traverse  the  plaintiff's  statements  (/). 
But  the  plaintiff  must  prove  his  case,  and  where  he  fails  to 
do  so,  he  will  not  succeed  merely  because  the  defendant  has 
in  his  defence  told  a  story  of  the  collision  which  he  fails  to 
prove  {g).  Where  the  defence  is  "  inevitable  accident,"  it  is 
usual  in  terms  so  to  plead;  but  it  is  conceived  that  this  is  not 
necessary  (h).  If  the  defence  is  "compulsory  pilot,"  it  is  the 
practice,  and  it  would  seem  to  be  necessary,  for  the  defendant 
to  plead  it(*). 

In  an  appeal  {k)  before  the  Privy  Council  the  appellant 
will  not  be  allowed  to  raise,  for  the  first  time,  the  question, 
not  raised  in  the  Court  below  or  referred  to  in  the  pleadings, 
whether  the  respondent's  ship  was  not  also  in  fault  for  in- 
fringing one  of  the  regulations.  Where  there  is  no  allega- 
tion of  contributory  negligence,  a  party  who  pleads,  and,  in 
the  Court  below,  relies  on  fault  in  the  other  ship  alone,  cannot 
for  the  first  time  upon  the  appeal  raise  the  point  of  contribu- 
tory negligence. 

Prior  to  the  Judicature  Acts  it  was  held  that  a  verdict  and  Judgment  at 
judgment  in  an  action  at  law  that  one  of  two  ships,  B.,  was  it^n  be^ 

pleaded  in 
Admiralty. 

(e)  The  Amalia,  Br.  &  L.  311,  314.  241. 

See  alflo   The  Despatch,   Lush.   98 ;  (h)  See  The  E.  Z.,  33  L.  J.  Ad. 

The  Lady  Ann,  7  Not.  of  Cae.  370 ;  200 ;    The  England,  6  Not.  of  Cas. 

The  England,  5  Not.  of  Cas.   170;  170,  174. 

The  East  Lothian,  Lush.  241,  248.  (i)  For  the  old  practice,  see  T/ie 

{d)  The   Aurora    and    The  Mobert  Canadian,    1    W.    Rob.    343  ;    The 

Ingram,  Lnah.  327,  329.  Northampton,  1  Sp.  156,  note  ;    The 

(§)  For  the  old  practice,  see  The  Alhambra,  £r.  &  L.  286 ;  The  Euro- 

Virgil,  2  W.  Rob.  204 ;    The  Iron*  pean,  WilUama  and  Brace,  3rd  ed. 

nuuUr^  6  Jnr.  N.  S.  782.  354,  note  (g). 

(/)   The  Why  Not,  L.  R.  2  A.  &  {k)  The   Taemania,  16  App.   Cas. 

£.  266.  223  ;    The  Pleiade$    and    The  Jane, 

iff)  See   The  East  Lothian,  Lnah.  (1891)  App.  Cas.  269. 
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in  fault  for  tbe  collision,  and  that  the  defendants,  her  owners, 
were  liable  to  the  plaintifEs  for  the  amount  of  their  loss,  were 
no  bar  to  subsequent  proceedings  in  Admiralty  in  rem  against 
the  ship  A.  by  the  defendants  in  the  common  law  action;  and 
that  the  judgment  at  law  could  not  be  pleaded  or  given  in 
evidence  in  tilie  Admiralty  action  (/).  It  is  difficult  to  recon- 
cile this  decision  with  the  principle  that  a  decision  in  the 
presence  of  the  parties  upon  the  merits  is  res  judicata ;  a 
principle  which  seems  to  apply  whether  the  judgment  is  at 
law  or  in  Admiralty  proceedings  in  rem.  Where  a  defendant 
at  law  pleaded  a  decree  of  the  Admiralty  Court  upon  the 
merits  in  his  favour,  it  was  held  that  the  plea  was  bad,  because 
it  did  not  show  that  the  Admiralty  Court  had  jurisdiction  (m). 

As  to  the  effect  in  the  Courts  of  this  country  of  a  foreign 
judgment  in  action  relating  to  the  collision,  see  above, 
pp.  210,  212. 

The  following  points  have  been  decided  with  regard  to 
evidence  admissible  in  collision  actions. 

Notwithstanding  the  terms  of  57  &  58  Vict.  c.  60,  ss.  239  (6), 
240,  the  official  log  is  not  evidence  for  the  ship  (n),  nor  is  the 
ship's  log,  though  the  mate  who  wrote  it  is  dead  (o).  But 
both  these  documents  often  afford  valuable  evidence  against 
the  ship  {p). 

The  result  of  proceedings  at  an  inquiry  under  the  Mer- 
chant Shipping  Acts  {q)  ;  at  a  naval  court-martial  (r) ;  at  an 
inquiry  by  a  pilotage  authority  («) ;  or  at  a  coroner's  in- 
quest (^), — is  irrelevant  in  a  collision  action. 


(/)  The  Clarence,  1  Sp.  206;  but 
see  per  Knight-Bruce,  L.  J.,  1  Sp. 
209,  note ;  and  see  The  Ann  and 
Mary,  2  W.  Bob.  189 ;  semble,  the 
case  referred  to  in  The  Clarence,  See 
also  The  Sylph,  L.  B.  2  A.  &  E.  24  ; 
The  Antilope,  L.  R.  4  A.  &  E.  33 ; 
The  Due  Checchi,  L.  R.  4  A.  &  £. 
35,  note. 

(m)  Harrit  v.  Willie,  16  C.  B. 
710. 

(ff)  The  Europa,  13  Jnr.  856 ;  The 
Malta,  2  Hag.  158,  note;  The  Earl 
of  Dumfries  (engineer's  log),  10  P.  D. 
31. 

(o)  The  Senry  Coxon,  3  P.  D.  166. 
In  The  Singapore,  L.  R.  1  P.  C.  378, 
the  ship's  log,  though  objected  to, 


appears  to  haye  been  nsed  as  evidenee 
for  the  ship. 

(p)  See  observations  by  Weetbory, 
C,  in  The  Singapore,  tupra,  as  to  the 
yaiae  of  the  ship's  log  as  evidenoe 
against  the  ship,  and  as  to  alterations 
ducrediting  the  log. 

{q)  The  Mangerton,  Swab.  J  20  ; 
The  City  of  London,  Swab.  245. 

(r)  E,M.S.  Swallow,  Qwtkh.  30  (the 
report  of  a  naval  officer  to  the  Lords 
of  the  Admiralty  is  privileged  as  a 
State  document,  and  no  order  to 
produce  it  will  be  made). 

(»)  The  Lord  Seaton,  2  W.  Rob. 
391. 

(0  The  Mangerton,  Swab.  120. 
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A  protest  (i^),  and  a  deposition  made  before  a  reoeiver  of  Protest ; 
wreck,  though  the  master  has  died  sinoe  making  it  {x)^  are  b^!^r^Yw 
not  admissible  in  evidence,  except  in  cross-examination  for  the  ®'  ▼«<*. 
purpose  of  contradicting  a  witness  who  denies  or  does  not 
admit  having  made  them.     It  seems  that  the  original  deposi- 
tions taken  before  the  receiver  must  be  produced,  and  that 
copies  cannot  be  put  in  (y). 

Copi^  of  entries  in  the  official  journals  kept  by  coast-  OossijeroAzd 
guardsmen,  and  copies  of  entries  in  lighthouse  and  lightship  J^,  ^ 

logs  relating  to  the  weather,  are  usuallj  admitted  in  the 
Admiralty  Division  upon  production  of  an  affidavit  by  the 
proper  officer  (2). 

Statements  by  the  master  as  to  matters  in  issue  are  ad-  Statements  by 
mitted  to  prove  the  facts  stated  against  the  owner  (a) ;  but  ™        ' 
not  statements  by  other  officers,  by  seamen  (6),  or  by  the  by  seamen 
pilot  (c),  though  statements  by  seamen  and  others  on  board, 
made  at  the  moment  of  collision,  have  in  some  cases  been 
admitted  as  part  of  the  res  gestm  {d). 

In  an  action  by  cargo-owner  against  shipowner  for  loss  of  Letter  by 
cargo  by  stranding,  a  letter  written  by  the  master  to  the  ^^^  ^ 
shipowner,  detailing  the  facts  of  the  stranding,  was  admitted 
as  evidence  of  those  facts  (e). 

Evidence  in  a  previous  action  for  the  same  collision,  but  Eyidence  in 
between  different  parties,  is  not  admissible  in  the  subsequent  ^]^)" 

(k)  Christian    y.    Coombe^    2  Esp.  109 ;    Bitmand  y.  Nerot,  1  C.  &  P. 

489 ;     The  LJudiea,    23  L.   T.  474 ;  578 ;  Ewer  y.  Ambrose,  4  B.  &   C. 

The  Emma,  2   W.   Rob.   315 ;    The  25 ;    1  Boscoe,  N.  P.  15th  ed.  168, 

Medwig,  1  Sp.  19.    As  to  the  yalne  169. 

of  such  eyidenoe,  see  2^«  Oemanli,  7  {z)  An  examined  copy  is  sufficient: 

Not.  of  Cas.  507,  610.  The  Maria  dee  Loret,  £r.  &  L.  27 ; 

{x)  The  Little  Lizzie,  L.  B.  3  A.  &  The  Catherina  Maria,  L.  B.  1  A.  & 

E.  66  ;  Nothard  y.  Pepper,  17  C.  B.  E.  53. 

N.   S.    39  ;     The   Henry   Coxon,   ubi  (a)  The  Midlothian,  16  Jur.  806  ; 

supra.     As  to  iDspection  of  copies  of  I7ie  Manchester,  1  W.  Rob.  63  ;  The 

these  depositions  furnished   to  the  Europa,  13  Jur.  856 ;   The  Acfaon,  1 

adverse  party  by  the  Board  of  Trade,  Sp.  176;   The  Solway,  10  P.  D.  137. 

see  The  Palermo,  9  P.  D.  C.  And  so  in  America :    The  Fotomae,  8 

(y)  It  was  so  held  by  Butt,  J.,  in  Wall.  590. 

The  Rieea,  26th  March,   1886  ;    The  [b)  The  Lord  Seaton,  2  W.  Rob. 

Benayo,    29th    March,    1886;     and  391,393;   TA<;  Joy/tf,  Lush.  10 ;  and 

(semble)  by  Dr.   Lushington  in  The  see  The  Great  Eastern,  Holt,  169. 

Emperor  and  The  Zephyr,  12  W.  R.  (e)  The   Lord  iSeaton,  2   W.  Rob. 

890  ;   The  Oscar,  12  W.  R.  872 ;  but  391,  393  ;  The  Sehwalbe,  Swab.  621. 

see  The  Oscar,  10  L.  T.  789,  differently  {d)  The  Sehwalbe,  Swab.  521 ;  The 

reported.   See  also  per  Tindal,  C.  J.,  Mellona,  10  Jur.  992. 

Bastard  y.  Smith,  10  A.  &  E.  213,  {e)  The  Solway,  10  P.  D.  137.    See 

214  ;    Davies  y.   Da/cies,  9   0.   &  P.  The  Neptune  the  Second,  1  Dods.  467, 

262 ;    HighJUld  y.  Feake,  M.  &  M.  469. 
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action  (/).  But  where,  after  judgment  in  an  Motion  by  the 
owner  of  Bhip  A.  against  the  owner  of  ship  B.,  the  latter  sued 
the  (ormer  in  a  fresh  action  for  the  same  oollisiony  eyidenoe 
in  the  first  action  was  allowed  to  be  read  in  the  subsequent 
action  (g). 

As  to  the  mode  of  proving  the  regulations  for  preventing 
collisions  at  sea,  see  57  &  58  Vict.  c.  60,  as.  695,  719,  738. 

Where  the  defence  raised  is  that  of  "  compulsory  pilot," 
and  the  defendant  has  reason  to  think  that  the  pilot  will  be 
a  hostile  witness  upon  the  facts  of  the  collision,  the  proper 
course  for  him  to  take  is  to  subpoena  the  pilot  to  produce  his 
licence,  and  to  be  provided  with  evidence  identifying  him  with 
the  person  named  in  the  licence  (h). 

There  was  at  one  time  a  doubt  whether,  in  a  collision  action, 
interrogatories  with  respect  to  matters  stated  in  the  prelimi- 
nary acts,  and  the  other  circumstances  of  the  collision,  oould 
be  administered.  It  was  decided  that  such  interrogatories 
are  admissible  (t).  They  are,  however,  seldom  used  in  prac- 
tice. 

In  answering  interrogatories,  a  defendant  in  a  collision 
action  must  answer  as  to  matters  touching  the  collision  which 
are  in  the  knowledge  of  his  servants  or  agents,  the  master 
and  crew  (k). 

It  was  formerly  the  practice,  in  the  Court  of  Admiralty, 
where  the  plaintiff's  ship  was  at  anchor,  or  where  the  sole 
defence  was  inevitable  accident,  for  the  defendant  to  begin. 
This  practice  has  been  changed,  and  the  rule  now  is  that 
plaintiff  shall  in  all  cases  begin  (/) ;  or,  at  least,  in  all  cases 
where  (as,  aefnbk,  is  always  the  case)  the  onus  of  proof  is  upon 
him  (w). 

Power  is  given  to  any  party  to  an  Admiralty  action  to 
apply  for  an  order  for  inspection  of  any  ship  or  other  personal 
or  real  property,  the  inspection  of  which  may  be  material  to 


(/)  The  WiUiam  SuU,  Lush.  26  ; 
The  bemetrius,  L.  B.  3  A.  &  £.  523. 

ig)  The  North  Ameriean,  Lush.  80; 
The  Roesendale^  2  Pritch.  Ad.  Dig. 
(ed.  1865)  691.    See  Ord.  XXXVU. 


r.  3. 


h)  See  above,  p.  224. 

i)  Th4fBiola,Si  L.  T.  186. 


(k)  The  Eadnorehire^  6  P.  D.  172; 
The  J$le  of  Cyprus,  16  P.  D.  184 
(crew  of  plaintiff's  diip  dzowoed). 

{I)  See  The  Otter,  L.  R.  4  A.  &  E. 
203  ;  The  Benmore,  L.  B.  4  A.  &  E. 
132. 

(m)  See  eupra^  p.  29,  as  to  burdea 
of  proof. 
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the  issue  of  the  aotion  (n).  This  power  was  exercised,  in  The 
Magnet^  with  referenoe  to  ship's  lights  (o) ;  also  in  The  Ger* 
mania  (p).  In  a  recent  case  (q),  it  was  held  that  the  order 
will  not  be  made  where  the  party  applying  has  an  opportunity 
of  proving  the  facts  by  evidence  in  the  ordinary  way. 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division,  Nautical 
nautical  assessors  advise  the  Court  upon  questions  of  seaman-  ^^^of 
ship.     In  the  King's  Bench  Division,  assessors  are  not,  in  experts  not 
practice,  but  may  be(r),  called  in.     In  the  King's  Bench 
Division,  matters  of  seamanship  may  be  proved  by  experts ; 
in  Admiralty,  and,  it  seems,  in  any  Court  where  assessors  are 
present  to  advise  the  Court,  such  evidence  is  not  admissible  («). 
In  a  recent  case  evidence  directed  to  show  what  was.  the  usual 
mode  of  navigating  ships  in  the  entrance  to  the  Mersey  was 
held  to  be  inadmissible  in  the  Admiralty  Division  (t). 

The  function  of  the  assessors  is  not  to  decide  questions  of  Function  of 
fact  arising  in  the  case(w),  but  to  advise  the  Court  upon  *^^®"*^"' 
nautical  matters  (x).  The  decision  of  the  case  rests  entirely 
with  the  judge.  Even  in  purely  nautical  matters  he  is  not 
bound  to  follow  the  advice  of  his  assessors,  if  it  does  not 
agree  with  his  own  opinion  (^),  though  their  advice  will  be 
rarely  questioned  (»).  The  advice  of  the  Trinity  Brethren 
in  the  Admiralty  Division  upon  a  question  of  pure  seaman- 

(»)  24  Viot.  o.  10,  B.  18 ;   and  see  Court  wiU  take  the  opinion  of  the 

now  Ord.  L.  r.  3,  of  the  B.  S.  C.  assessors    apon    sach    points  :    The 

1883.  Cambria^  infra,  p.  444. 

(o)  L.  B.  4  A.  &  E.  417.  428.  /«)  The  Gamiet,  (1900)  App.  Cas. 

Ip)  19  L.  T.  20 ;  21  L.  T.  44.  204                         >  v        ;      ff 

Jg)  The  ncior  CCvacevitch,  10  P.  D.  ^^j  ^^  ^  ^^  ^^^.^  ^  ^^^ 

\r)  36  ft  37  Vict.  o.  66.  s.  66.    For      *t®  opinion  of  the  assessors  wid  the 
fi«i  ill  ™«*;«I  -II  ir!//J^i^  v:..!.-/      character  of  the  questions  asked,  see 

p.  601 ;   Fen^k  v.  BeU,  1  6.  4  K.  ^""^  ^^'"*'  "  ^'^-  ^-  <'•"'• 
312  (y)  See  The  Magna  Charta,  I  Asp. 

W  The  Gazelle,  1  W.  Boh.  471 ;  M.  0.  153 ;    The  Aid,  6  P.  D.  84  ; 

The  Ann  and  Mary,  2  W.  Boh.  189,  The  Beryl,  9  P.  D.   137.   141 ;   The 

196;    The  No,  1  Sp.  184;    The  Sir  Swanland,  2  Sp.  107;    The  Fred,  7 

Sebert  Peel,  4  Asp.  M.  C.  321  ;   The  Asp.  M.  O.  660. 
JBarl  Spencer,  L.  B.  4  A.  &  E.  431 ;  (z)  « It  would  he  impertinent  in  a 

2%e  Assyrian,  6  Asp.  M.  C.  626.  judge    not   to    consider    as    ahnost 

{i)  Th€  Xirby  Hall,  8  P.  D.   71.  hinmng  upon  him  the  opinion  of  the 

Bat  in  The   Velocity,  L.  B.  3  P.  G.  nautical  gentlemen  who,  having  ten 

44,  such  evidence  (with  referenoe  to  times  his  own  skiU,  are  caUed  m  to 

the  Thames)  was  admitted.    See  also  assist  him.*'    i>r  Brett,  M.  B.,  TA^ 

The  Andalmian,  2  P.  D.  231,  as  to  Beryl,  9  P.  D.   137,   141  ;    and  see 

|aoof  of  nsual  precautions  at  a  launch  The  Alfred,  7  Not.  of  Gas.  362,  354  ; 

m  the  Mersey.    It  seems  that  the  The  Qannet,  (1900)  App.  Gas.  234. 

u2 
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Flaintifl  on- 
suoceasful  at 
law,  or  whose 
jadgrnient  is 
satisfied, 
cannot  after- 
wards sue  in 
Admiralty. 
He  oannot  sue 
at  law  and  in 
Admiraltj  at 
same  time. 
Consolidation 
of  actions: 
cross  actions. 


Consolida- 
tion: actions 
by  different 
plaintiffs 
against  the 


dant. 


ship  does  not  oonolude  the  oase,  and  may  give  me  to  aa 
appeal  (a).  If  the  Trinity  Brethren  differ  in  opinion,  the 
Court  has  on  more  than  one  occasion  obtained  the  opinion  of 
one  or  more  of  the  other  Brethren  (6).  In  a  case  where  the 
judge  differed  in  opinion  from  the  Trinity  Brethren,  and  they 
reduced  their  views  and  the  reasons  for  them  to  writing  and 
at  his  request  preserved  them  in  case  the  Court  of  Appeal 
should  call  for  them,  that  Court  refused  to  order  the  Admi- 
ralty registrar  to  deliver  to  the  appellants  a  copy  of  those 
reasons  (c). 

A  plaintiff  who  has  been  unsuccessful  in  an  action  at  law 
tried  upon  the  merits  (d),  or  who  has  received  payment  of  the 
sum  for  which  he  obtained  judgment  (&),  cannot  afterwards 
proceed  against  the  ship  in  Admiralty  for  the  same  collision ; 
nor  would  he  be  allowed  to  sue  at  law  and  in  Admiralty  at 
the  same  time  for  the  same  collision  (/). 

In  order  to  avoid  multiplicity  of  actions,  where  the  owners 
of  two  ships  that  had  been  in  collision  institute  separate  or 
cross  actions  against  each  other,  the  Court  will  consolidate 
the  two  actions  (^),  or  by  consent  the  two  actions  may  be 
heard  upon  the  same  evidence. 

Actions  by  different  plaintiffs  in  respect  of  the  same 
collision  against  the  same  ship  or  the  same  defendants  may 
be  consolidated  in  Admiralty,  even  as  against  an  unwilling 
defendant,  or  at  the  instance  of  the  defendant  as  against  an 
unwilling  plaintiff  (A).  And  where  two  ships  belonging  to 
the  same  owners,  one  being  disabled  and  in  tow  of  the  other, 
fouled  a  third  ship,  several  actions  by  the  owners  and  by  the 
master  and  crew  of  the  third  ship  against  the  two  ships  that 
fouled  her  were  consolidated  (i). 


(a)  See  The  Falkland,  Br.  &  L. 
204. 

{b)  The  Magna  Charta,  1  Asp.  M.  0. 
\bZ\  The  Friends'  Goodwill  and  The 
Feggy,  supra,  p.  HO. 

(e)  The  Banshee,  6  Asp.  M.  C.  130. 

(d)  See  The  OHefncaid,  Swab.  430, 
435. 

(e)  The  Orient,  L.  R.  3  P.  C.  696. 
(/)  The  John  and   Mary,   Swab. 

471.  In  this  respect  the  rights  of  a 
person  entitled  to  a  maritiine  lien 
difler  from  those  of  a  mortgagee, 


who  maj  pursue  all  his  remediee  at 
once. 

{g)  Jadicature  Act,  1873,  s.  24, 
sub-s.  7.  See  Thomeon  y.  8,  E,  B^. 
C%>.,  9  Q.  B.  D.  320.  So  24  Vict, 
o.  10,  s.  34,  gave  the  Admiral^ 
Court  the  same  power. 

{h)  The  mUiam  Hutt,  Lush.  25; 
The  Melpomene,  L.  R.  4  A.  &  E.  129; 
The  Folk,  4  Asp.  M.  C.  692;  I%e 
Cumberland,  6  L.  T.  496. 

(i)  The  Ameriean  and  The  ^riM, 
L.  R.  4  A.  &  E.  226. 
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This  praotioe  of  oonsolidating  actions,  which  appears  to 
have  been  peculiar  to  the  Court  of  Admiralty,  has  been  con- 
tinued since  the  Judicature  Acts  by  the  Admiralty  Division. 
Thus,  reoentiy,  an  action  by  the  owner  of  ship  A.  and  an 
action  by  the  owner  of  cargo  on  board  A.  against  the  owner 
of  ship  B.,  with  which  A.  had  been  in  collision,  were  con- 
solidated {k). 

Where  the  actions  are  in  personam  and  in  one  of  them 
servioe  of  the  writ  has  not  been  effected,  consolidation  will 
not  be  ordered  (/). 

Although  it  has  the  power  to  force  consolidation  upon 
unwilling  parties,  the  present  practice  of  the  Admiralty 
Division  is  not  to  exercise  that  power  (m) ;  but  a  plaintiff 
who  unreasonably  objected  to  consolidation  and  afterwards 
succeeded  in  his  action  has  been  ordered  to  bear  the  costs 
occasioned  by  his  objecting  to  consolidation  (n). 

The  power  of  consolidating  actions  above  referred  to  is 
wider  than  the  general  power  given  by  Ord.  XLIX.  r.  8, 
although  that  power  is  exerciseable  by  a  plaintiff  as  well  as 
by  a  defendant  {o).  The  practice  adopted  in  other  Divisions 
of  trying  one  of  several  actions  by  different  plaintiffs  against 
the  same  defendants  as  a  test  action  (p)  does  not  appear  to 
have  been  ever  in  use  in  Admiralty. 

Where  the  rights  and  liabilities  of  the  parties  can  be  fairly  Flaintifl  lying 
settled  in  the  usual  way  upon  claim  and    counterclaim,  a  j^ad^iSothi 
party  who,  before  bringing  his  action,  awaits  the  decision  of  other  action, 
an   action  in  respect  of  the  same  collision  in  which  he  is 
defendant,  does  so  at  the  risk  of  having  to  pay  costs  (q). 

Where  cross  actions  were  tried  before  juries  in  a  common 
law  court,  with  the  result  that  contradictory  verdicts  were 
obtained,  and  each  party  applied  for  a  new  trial,  it  was  said 


{k)  The  Sector,  8  P.  D.  218.     As  TKe  Bartley,  Swab.  198. 

to  the  effect  of  24  Vict.  o.  10,  s.  34,  (o)  Martin  y.  Martin  %  Co.,  (1897) 

eee  The  Demetritu,  L.  B.  3  A.  &  £.  1  Q.  B.  429.     As  to  sabstitutinff  a 

623.  plaintiff    after    decree,    but    before 

(/)  The  Eelenelea^  7  P.  B.  67.  aasessment  of  damans,  see  The  Duke 

(m)  The  Jacob  Zandstrom,  4  P.  D.  of  Bueeleugh,  (1892)  T.  201. 

191  ;    The   VUdoeala,  4  Asp.  M.  C.  (p)  See  Amos  v.  Chadwick,  4  Gh. 

228 ;    The  Paeithea,  5  P.  D.  6 ;    2%«  D.   867 ;    Bennett  ▼.   Lord  Bury,  6 

William  Hutt,  ubi  supra.  C.  P.  D.  339. 

(n)  The    Lord    SiratAnaim,    cited  (v)  The  Calypw,   Swab.   28;    The 

Williams  &  Brace,  3rd  ed.  392  ;  and  Breadalbtme,  7  P.  D.  186 ;  The  Julia 

see  The  JficoHna,  2  W.  Bob.  175  ;  Fieher,  2  P.  D.  115,     ' 
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by  the  Privj  Council  that  if  the  eTridenoe  in  each  action  was 
such  that  a  jury  might  reaaonably  find  either  way,  the  two 
actions    ought    to    be    tried    again,    not    separately,    but 
together  (r). 
CroM  actions:      Where  there  are  cross  actions  or  action  and  counterclaim, 
aiirestof,  ihe    ^^^  ^^^  defendant  ship  in  the  principal  action  is  arrested,  if 
o*^®rnot:       the  plaintiff  ship  has  been  lost  or  for  some  other  reason 
oeedings.         cannot  be  arrested,  her  owner  will  not  be  permitted  to  pro- 
secute his  action  until  he  gives  security  for  the  amount 
claimed    against  him  in  the   cross    action  («),   or  counter- 
claim (f).    This  rule  has  been  applied  where  the  parties  are 
foreigners    resident  abroad  (t«),   against    a    British  subject 
resident  in   England  (;r),  and  against  a  foreign  sovereign 
whose  ship  was  privileged  from  arrest  (y).     The  Act  24  Vict, 
c.  10,  s.  34,  which  enables  the  Court  to  stay  proceedings  in 
this  case  applies  only  to  actions  in  refn ;  the  wording  of  the 
section  shows  that  it  has  no  application  where  the  principal 
action  is  action  in  personam  (s). 
Cross  actions:      Where  actions  in  respect  of  the  same  collision  are  pending 
Court,  thr'^  in  the  Admiralty  Division  and  in  a  County  Court  at* the 
other  in  same  time,  the  practice  is  for  the  latter  Court  upon  applica- 

Courtrtrans-  ^ou  in  that  behalf  being  made  to  it  under  31  &  32  Vici 
cJurtStioi^  c.  71,  s.  6,  to  order  that  the  County  Court  action  be  trans- 
ferred to  the  Admiralty  Division.  The  conduct  of  the  con- 
solidated action  will  usually  be  given  to  the  plaintiff  in  the 
action  which  was  first  instituted  (a),  if  there  is  a  dear  priority 
in  time  {b). 
Separate  Damage  to  ship  or  goods  and  injury  to  person  may  be 

damage  to       8^^  ^^r  in  Separate  €wtions  though  the  damage  and  injury 
property,  and  ^^re  caused  by  the  same  ne&fliirent  act,  in  the  same  collision, 

injury  to  ,  o    o  »  ? 

person.  at  the  same  time,  and  to  the  same  person  (c). 

(r)  Australian  8t$am  Navigation  Co,  Julia  Fisher^  ubi  supra, 

T.  Smith  ^  Sons,  Ths  Birksgate  and  (x)  The  Cameo,  Luah.  408. 

TheBarrabool,  U  App.  Gas.  321, 324.  (y)  The  NewbattU,  10  P.  D.  33. 

(s)  24    Vict.    c.    10,   s.    34 ;    The  {z)  See  The  Amazon,  36  L.  J.  Ad. 

Charkieh,  L.  B.  4  A.  &  E.  120.  4  ;  The  JRougemont,  (1893)  P.  276. 

(0  The  Breadalbane,  7  P.  D.  186 ;  (a)  The  Never  Despair^  9  P.  D.  34 ; 

The  Julia  Fisher,  2  P.  D.  115;  TA^  The  Immaeolata  Coneesione,  8  P.  B. 

Newbattle,   10   P.  D.    33.      Cf.   The  34.     See  also  The  Cosmopolitan^  ibid, 

Carnarvon  Castle,  3  Asp.  M.  C.  607,  35 ;  The  Bj'om,  ibid.  36,  note, 

and  disting.   The  Alne  Holme  (2nd  ib)  The  Mersey,  (1901}  P.  369. 

action),  4  Asp.  M.  C.  592.  [e)  Brunsden  y.  Mum/rey,  11  Q.  B. 

(u)  The  Charkieh,  ubi  supra;  The  D.  712 ;  14  Q.  B.  D.  141. 
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It  has  been  held  by  the  Court  of  Appeal  that  the  High 
Court  of  Admiraltj  has  no  jurisdiction  to  entertain  an  action 
in  personam  against  a  pilot  for  a  collision  caused  by  his  fault ; 
and  that  a  County  Court  has  no  power  to  entertain  such  an 
action  in  Admiralty  (d). 

By  6  &  7  Will.  4,  o.  100   (local  and  personal),  s.  8,  it  is  Actionagainat 
provided  that  no  action  in  any  of  His  Majesty's  Courts  of  p^etCo. : 
Law  shall  be  brought  against  the  Dublhi  Steam  Packet  notice. 
Company  unless  a  month's  notice  in  writing  shall  have  been . 
giyen  to  the  company.     It  was  held  in  The  Longford  (e)  that 
this  enactment  did  not  apply  to  an  action  in  rem. 

Where  proceedings  had  been  taken  in  rem  in  Admiralty,  Action  at  law 
and  the  amoimt  realized  by  the  sale  of  the  ship  was  not  ^^pr^^JI^. 
sufficient  to  recompense  the  plaintiff,  it  was  held,  previously  ^^^  *f»  ^^* 
to  the  Judicature  Acts,  that  he  could  bring  his  action  at  law 
for  the  residue  of  the  loss  (/).     It  would  seem  that  he  can 
now  bring  such  supplemental  action  against  the  shipowner  in 
person   either  in  the   Admiralty  or  in  the  King's  Bench 
Division.     Vice  versd  an  action  may  be  brought  in  rem  for 
damages,  which,  owing  to  the  insolvency  of  the  defendant, 
could  not  be  recovered  at  law  {g). 

In  a  salvage  action  (h)  in  rem  the  writ  was  indorsed  with  a  Recovery  in 
claim  for  5,000/.     The  owners  of  the  salved  ship  and  cargo  ^^^^^of 
gave  an  undertaking  to  put  in  bail  for  5,000/.,  and  the  ship  damages  in 
and  cargo  were  not  arrested.    The  Court  awarded  for  salvage  res  or  bail. 
7,500/.     The  plaintiffs   subsequently  obtained  leave  («)    to 
amend  the  indorsement  on  the  writ  by  altering  the  sum  to 
8,500/.     The  defendants  paid  5,000/.  and  costs,  but  denied 
further  liability.     Upon  a  motion,  which  was,  by  consent, 
treated  as  an  application  for  leave  to  issue  execution  for  the 
balance  of  the  7,500/.  against  the  owners,  it  was  held  that  the 

(<r)  Seff.  V.  Judffe  of  City  of  London  267 ;   The  Orient,  L.  E.  3  P.  0.  696, 

ChuH,  (1892)  1  Q.  B.  273,  following  702  ;    The  Fet,  20  L.  T.  961 ;    The 

The  Urania,  6  L.  T.  402;  The  Alex-  Zephyr,  11  L.  T.  351.     See  also  The 

andria,  L.  R.  3  A.  &  E.  574  ;  Flower  Sylph,  L.  R.  2  A.  &  E.  24. 

V.   Bradley,   44  L.  J.   Ex.    1;    The  (^)  The  John  and  Mary,  S^^ah.  471; 

Boweefleld,  5  Asp.  M.  C.  265  ;   The  The  Bengal,  ibid.  468 ;  The  Demetrius, 

Germanie,  (1896)  P.    84,  where  the  41  L.  J.  Ad.  69;   The  Syiph,  L.  R. 

Ck>iirt  lefused  to  add  a  pilot  as  party  2  A.  &  E.  24  ;  The  Cella,  13  P.  D.  82. 

in  an  action  in  rem.  {h)  The  Dictator ^o.  2).  (1892)  P. 

{e)  14  P.  D.   84,   foUowing    The  304  ;  followed  in  The  Oetnnta,  (1899) 

Mullingar,  1  Asp.  M.  C.  252.  P.  285. 

(/)  Nehon  v.  Couch,  15  0.  B.  N.  S.  (i)  The  Dictator  (No.  1),  (1892)  P. 

99;  The  Bold  Bueeleuffh,  7  Uoo.'P.C,  64. 
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owners  were  personally  liable    for  the  balance  and  were 
entitled  to  writs  of  fieri  facias  against  their  goods.     Pre- 
yiously  to  this  decision  there  had  been  great  doubt  and  oon- 
flicting  decisions  as  to  the  personal  liability  of  shipowner  or 
shipmaster  for  damages  in  a  collision  action,  where  the  action 
was  in  rem^  and  the  damages  exceeded  the  value  of  the  res  or 
bail.     Dr.  Lushington  had,  in  several  cases  (A:),  expressed  the 
opinion  that  a  personal  action  could  not  be  '*  engrafted  on  " 
an  action  in  rem ;  although  in  one  (/)  of  these  cases  he  appears 
to  have  been  willing,  in  an  action  in  rem,  to  monish  the  ship- 
owners to  pay  damages  not  covered  by  the  bail  bond.     On 
the  other  hand.  Lord  Stowell,  in  The  Dundee  (w),  was  clearly 
of  opinion  that  the  shipowner  was  liable  in  an  action  in  rem^ 
beyond  the  value  of  the  r<?«,  to  the  full  amount  of  the 
damages  awarded.     The  judgment  of  Sir  Francis  Jeune,  P., 
in  The  Dictator,  No.  2,  contains  a  full  and  luminous  examina- 
tion of  the  nature  of  the  action  in  res,  and  completely  sets  at 
rest  the  question  at  issue. 
Re-aneflt  of        Where  the  shipowner  appeared  and  defended  the  action,  it 
wbL*°  "^"^  ^*®  ^®^^  ^^^^  ^®  could,  by  re-arrest  of  the  ship,  be  compelled 
to  pay  costs  (n),  beyond  the  value  of  the  ship  and  freight  and 
the  amount  of  his  bail  bond. 
Damages  for        No  action  can  be  brought  in  rem  for  loss  of  life  under 
i^oni^rm.*"  ^^^  CampbelFs  Act.     The  conEict  of  authority  (o)  which 
existed  for  many  years  upon  this  point  has  been  lately  set  at 
rest  by  the  decision  of  the  House  of  Lords  in  The  Vera  Cruz 
(No.  2)  ip). 
Third  party         Where  the  defendant,  in  a  collision  action,  claims  to  be 
procedure.       entitled  to  recover  from  a  third  party  the  damages  for  which 

{k)  The   Hop*,   1   W.   Bob.    164  ;  dino,  6  L.  T.  291  ;  and  contra,  SmUh 

The  KahfMzoOy    16  Jur.   886  ;    The  y.  Brown,  L.  R.  6  Q.  B.  729;  Simp- 

Victor,  Lush.  72 ;  The  Volant,  1  W.  son  v.  Bluee,  L.  R.  7  C.  P.  290.    In 

Bob.  383 ;  The  Zepht/r,  11  L.  T.  861.  The  Franeonia,  2  P.  D.  163, 1;he  Court 

Before  the  present  century  the  master  of  Appeal  was  equally  divided.    See 

was  generally  a  defendant  in  a  suit  also  Taylor  t.  Dewar,  6  B.  &  S.  58, 

in  rem  ag-ainst  the  ship.  and  the  observations  of  Sir  R.  Philli- 

(/)  The  Ztphyr,  ubi  tupra,  more  on  that  case,  L.  R.  2  A.  &  £. 

(m)  1  Hag.  109.  329. 

(f>)   The  John  Dunn,   I  W.  Bob.  {p)  10  App.  Gas.  69.    The  law  in 

169;  The  Freedom,  L.  R.  3  A.  &  £.  Oaniida  seems  to  be  the  same.    See 

496.    See  also  The  Volant,  1  W.  Bob.  Monaghan  v.   Horn,   The  Garland,  7 

383  ;   The  Temieeonata,  2  Sp.  208.  Duval's  Sup.  Ct.  Rep.  Canada,  409  ; 

(o)  See  The  Sylph,  L.  B.  2  A.  &  E.  40  Vict.  c.  21   (Canada) ;   26  &  27 

24  ;    The  Gnldfaxe,   ibid.   326  ;    The  Vict.  c.  10  (Vice- Ad.  Ct.  Act),  ss.  7, 

Jkta,  L.  B.  2  P.  C.  447  ;  T%e  Boro-  13. 
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judgment  may  be  given  against  him,  attempts  have  been 
made  to  bring  into  the  action  such  third  party  under  Ord. 
XVI.  rr.  48  et  aeq.,  of  the  Eules  of  the  Supreme  Court.  Thus, 
a  ship  in  tow  sued  by  a  ship  at  anchor  which  she  had  fouled, 
sought  to  bring  in  the  tug-owners  as  third  parties,  against 
whom  they  were  entitled  to  indemnity  (q) .  The  judge  refused 
to  entertain  the  question  of  the  liability  of  the  tug-owners. 
The  rules  in  question  apply  only  where  the  right  to  contribu- 
tion or  indemnity  is  founded  upon  contract,  express  or  im- 
plied ;  they  do  not  apply  where  the  right  of  the  defendant  is 
to  recover  against  a  person,  not  a  party  to  the  principal  action, 
damages  to  the  same  amount  as  the  damages  awarded  in  the 
action  (r). 

Where  there  is  a  reasonable  doubt  as  to  who  is  liable,  as  in  Joinder  of  co- 
the  case  of  collision  with  a  tug  or  tow,  or  where  the  ship  sued  ^®^®^^"**«- 
may  have  been  acting  under  the  orders  of  a  dock  authority, 
the  tug  and  tow,  or  the  ship  and  dock  owners,  may  be  joined 
as  co-defendants  (s). 

Where  the  solicitors  for  the  owners  of  the  ship  sued  accepted  FaUnre  to 
service  of  the  writ  and  undertook  to  put  in  baU,  but  before  ^^^^i^^. 
doing  so  their  authority  was  withdrawn,  it  was  held  that  taking, 
they  were  not  liable  to  attachment  for  contempt  in  not  ful- 
filling their  imdertaking  [t). 

It  has  occurred  in  some  cases  that  the  plaintiff  has  failed  Arroet  of 
to  identify  the  ship  sued  with  the  ship  with  which  his  own  ^'^^^  ®^P- 
has  been  in  collision.  So  where,  in  consequence  of  a  collision 
between  A.  and  B.,  a  third  ship,  C,  is  injured,  C.  may  be  in 
a  difEculty  as  to  which  ship  to  sue.  It  seems  that  if  the 
wrong  ship  is  arrested,  she  would,  except  in  special  circum- 
stances, be  entitled  to  costs,  and,  in  flagrant  cases,  to  damages 
and  costs  (m),  or  to  her  expense  of  procuring  bail  (a?).  In  the 
absence,  however,  of  malice  and  gross  negligence  on  the  part 

{g)  The  Sianca,  8  P.  D.  91.    See  M.  C.  31. 

alflo  The  Cartebum,  6  P.  D.  35.  (m)  The  Evangelumos,  Swab.  378  ; 

(r)  The  Jacob  Chrutetisen,  8  Asp.  J2  Moo.  P.  C.  352 ;    The  Active,  6 

M.  C.  21  ;   Speller  v.  BrUtol  Steam  ^-  T.  773  ;   The  Straihnaver,  1  App. 

Navigatum  Co.,   13    Q.   B.   D.    96 ;  Caa.  68 ;  The  Che»hire  Witeh,  Br.  & 

Cankore  v.  North  Eastern  Sail.  Co.,  ^'  362;  The  Cathcart.  L.  R.  1  A.  & 

29  Ch.  D.  344.  E.  314,  333 ;  The  Volant,  Br    &  L. 

^.\   r*-  ».«^  T^n^^  A  A«.  nr  p  321 ;  TA*  GUugow,  Swab.  145;  The 

28?!  rt MirtJ^^i^)?'^: ""'  i^^^j^A " ''  ^^  ^"'^' '' 

(0  7^  Anna  and  Bertha^  7  Asp.  \x)  The  CoUingrove,  10  P.  D.  158. 
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of  the  plaintlfi,  damages,  and  even  costs,  have  not  in  all  oases 
been  given  to  the  ship  wrongly  arrested  {y).  To  entitle  the 
plaintiff  in  an  action  for  wrongful  arrest  to  damages,  it  is  not 
necessary  to  prove  actual  damage,  if  the  arrest  was  without 
reasonable  cause  (s). 

If  a  ship  is  arrested  without  reasonable  cause,  as  where  the 
owners'  solicitors  sign  an  undertaking  to  give  bail,  and  no 
objection  or  inquiry  is  made  as  to  the  sufficiency  of  the 
undertaking,  the  plaintiffs  will  be  condemned  in  damages 
and  costs  (a). 

By  57  &  58  Vict.  c.  60,  s.  504  (6),  jurisdiction  is  given  to 
the  High  Court  (c),  in  proceedings  by  a  shipowner  to  limit 
his  liability  under  the  Act,  to  determine  the  amount  of  such 
liability,  and  to  distribute  the  sum  representing  the  amount 
of  such  liability  amongst  the  several  claimants ;  and  further, 
to  stay  actions  pending  in  respect  of  the  collision. 

^The  benefit  of  the  enactment  limiting  the  shipowner's 
liability  is  ordinarily  obtained  by  instituting  an  action  in 
which  the  plaintiff  claims  a  declaration  by  the  Court  to  the 
effect  that  the  plaintiff  and  his  vessel  are  not  answerable  in 
damages  to  an  amount  exceeding,  as  the  case  may  be,  8/.  or 
15/.  per  ton  of  the  ship's  tonnage.  Upon  payment  into  Court 
of  the  8/.  per  ton  and  interest  at  4/.  per  cent,  from  the  date  of 
the  collision ;  and  in  case  of  loss  of  life  or  personal  injury, 
upon  payment  into  Court,  or  bail  being  given,  for  the  addi- 
tional amount  up  to  15/.  per  ton,  or  such  smaller  sum  as  the 
Court  specifies ;  and  upon  payment  into  Court  also  of  the 
costs  of  actions  already  instituted  against  the  plaintiff  in 
respect  of  the  collision,  the  Court  will  make  the  declaration 
claimed,  and  thereupon  all  actions  in  respect  of  the  collision 
for  loss  of  life  or  injury  to  ship,  cargo,  or  persons  on  board, 
will  be  stayed  ((/). 


(y)  The  Evangelismoi,  Swab.  378 ; 
The  Strathnaver,  1  App.  Caa.  58. 

(z)  The  Walter  D.  JFallet,  (1893) 
P.  202. 

Sne  CHmdon,  (1900)  P.  171. 
The   previous  enactments    on 
the   subject   were    17    &    18  Vict. 
0.    104,    8.    614»    and    53    Geo.   3, 
o.  159,  s.  7. 

(0)  By  B.  8.  G.  (Merbhant  Ship- 
ping), 1894,  r.  1,  ibis  jorisdietioii  is 


assigned  to  the  Admiralty  Division. 
The  Act,  24  Vict.  c.  10,  s.  13,  and 
the  decisions  thereon,  Jamee  y.  L.  % 
8.  JF,  Bail.  Co.,  L.  E.  7  Ex.  187, 
287  ;  I^  Northumbrian  L.  R.  3  A.  & 
E.  24 ;  The  Foeeolino,  5  Asp.  M.  C. 
420,  seem  to  be  obsolete,  l^e  above 
rule  reproduces  the  provisions  of  the 
Judicature  Act,  1873,  and  23  ft  24 
Vict.  c.  126. 
(il)  For  details  of  {Hraotioe  in  these 
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The  benefit  of  the  statutory  limitation  of  liability  may  also  Limited 
be  claimed  by  way  of  defence  or  counterclaim  in  the  collision  beolaimS^m 

action  (e).  defence. 

The  plaintifiP,  in  an  action  for  limitation  of  liability,  is  CoBteof 
required  to  pay  the  costs  of  the  action,  other  than  costs  aotion. 
occasioned  by  disputes  between  rival  claimants  to  the  fund, 
and  also  the  costs  of  actions  stayed  at  his  request  ( /).    Where 
the  defendant  raises  and  fails  upon  special  issues,  he  will  have 
to  bear  the  costs  of  such  issues  {g). 

The  practice  of  the  Admiralty  Division  in  actions  for  limi-  Evidence  in 
tation  of  liability,  where  no  special  defence  is  raised,  is  for  a^ong  by 
the  evidence  to  be  taken  by  affidavit.  affidavit. 

There  was  formerly  doubt  as  to  whether,  in  an  action  for  limi-  Admission  of 
tation  of  liability,  the  plaintifE  must  admit  that  his  vessel  was    *      ^' 
in  fault  (h).    By  the  present  practice  of  the  Admiralty  Divi- 
sion it  appears  that  such  an  admission  is  not  necessary  (t), 
though  it  is  usual. 

An  agreement  between  the  shipowners  that  both  ships,  A.  Cargo-owner 
and  B.,  were  in  fault  for  the  collision  does  not  prevent  the  ^^^  JJ^^o^**' 
owner  of  cargo  on  board  one  of  them,  B.,  from  alleging,  in  an  raise  question 
action  by  the  owner  of  the  other,  A.,  to  limit  his  liability,  that  ^  both'shipe 
A.  was  alone  in  fault ;  and  he  is  entitled  to  an  issue  to  decide  ^  ^^^^- 
that  question  {k). 

After  the  expiration  of  the  time  (three  months)  specified  in  Payment  out 
advertisements  issued  by  the  Court  in  a  limitation  action  for  ^^  ^'^  °? 

^*'  unappropna* 

the  bringing  in  of  claims  for  loss  of  life,  an  unappropriated  ted  balance, 
balance  of  the  sum  paid  into  Court,  which  remained  after 
payment  of  all  claims  which  had  been  successfully  prosecuted, 
was  ordered  to  be  paid  to  the  plaintiffs  in  the  limitation  action, 


aotions,  see  WilUamB  k  Bruce,  Ad.  187 ;  ibid.  287 ;  MtlUr  v.  Powell,  2 

Pr.  3rd  ed.j)p.  377  Mq.  Gt.  of  Sees.  Gas.  3rd  ser.  076.    In 

(«)  See  The  Cluiha,  46  L.  J.  Ad.  mil  ▼.  Audut  the  biU  was  not  dis- 

108 ;   Wahlberg  y.   Toung,  45  L.  J.  missed  for  want  of  jurisdiction,  but 

C.  P.  783;  The  Sisters,  1  P.  D.  281.  the  injunction  to  restrain  a  particular 

But  see  James  y.  Z.  ^  S.  W.  Rail,  action  was  refused.    See  per  Willes 

Co, J  infra.  and  Blackburn,  JJ.,   L.   B.  7  Ex. 

(/)    Jfriean     Steamship     Co,    v.  291,  295. 

Swmuy,  2  K.  &  J.  660  ;    The  Em-  (i)  The  Sisters,  I  P.  D.  281.    And 

pusa,  5  P.  D.  6.  see  n<;  Amalia,  Br.  &  L.  151.     The 

(g)  The  Empnsa,  6  P.  D.  6  ;  The  latter  decision  was,  howeyer,  doubted 

Warhoorth,  9  P.  D.  20,  146.  in  The  Karo,  13  P.  D.  24,  at  p.  29. 

(A)  The  Amalia,   Br.   &  L.   151 ;  See  the  report  of  the  case  in  6  Asp. 

mU  y.  Audus,  1  E.  &  J.  263 ;  James  M.  C.  at  p.  247. 

y.  X.  ^  8.  W.  SaU.  Co.,  L.  R.  7  Ex.  {k)  The  Karo,  13  P.  D.  24. 
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although  all  the  poBsible  claims  had  not  been  brought  in,  and 
the  year  within  whioh  under  Lord  Campbell's  Aot  had  not 
expired  (/). 

Where  the  owners  of  a  ship  found  alone  to  blame  for  a 
collision  had  obtained  in  the  Admiralty  Division  a  judgment 
limiting  their  liabiUty,  an  action  pending  in  the  Queen's 
Bench  Division  for  damages  for  personal  injuries  sustained  in 
the  collision  was  transferred  to  the  Admiralty  Division  (m). 

In  an  action  (A)  and  coimterclaim  for  a  collision  between 
The  Belkairn  and  Bntanniay  a  judgment  by  consent  was  made 
dismissing  action  and  counterclaim.  Subsequently  owners  of 
cargo  on  board  The  Britannia  brought  their  action  (B)  against 
The  Bellcairn.  In  this  action  both  ships  were  found  to  be  in 
fault.  The  Britannia  owners  then  instituted  an  action  (C) 
for  limitation  of  their  liability,  and  obtained  the  usual  judg- 
ment. Thereupon  the  owners  of  The  Bellcaifm,  having,  with 
the  consent  of  The  Britannia  owners,  induced  the  assistant 
registrar  to  rescind  the  judgment  by  consent  in  action  (A), 
sought  to  claim  for  damage  to  The  Bellcairn  against  the  fund 
paid  into  Court  in  the  limitation  action  (C)  in  competition 
with  the  cargo-owners.  It  was  held  that  the  rescission  of  the 
judgment  in  action  (A)  was  ultra  vires^  that  The  Bellcairn 
owners  were  estopped  from  bringing  any  further  action  against 
The  Britannia^  and  that  they  could  not  claim  against  the  fund 
in  Court  (n).  But  the  case  is  different  where  the  agreement 
entered  into  as  to  the  first  action  (A)  results  in  a  discontinu- 
ance of  that  action.  In  such  a  case  one  of  the  parties  is  not 
estopped  from  asserting  a  claim  against  a  fund  paid  into  Court 
in  a  limitation  action  by  the  other  party  (o). 

Where  cargo-owners  had  recovered  judgment  against  the 
other  ship,  and  the  owners  of  the  carrying  ship,  after  judg- 
ment in  the  cargo-owners'  action,  brought  their  action  against 
the  other  ship,  and  the  damages  in  the  two  actions  exceeded 
the  statutory  amount  of  the  shipowners'  liability,  whilst  the 
damages  in  the  cargo-owners'  action  did  not  exceed  that 
amoimt,  the  Court  refused  to  stay  proceedings  in  the  cargo- 


{1}  The  Alma,  (1903)  P.  65. 
(m)  Jlawktns  v.  Morgan,  49  L.  J. 
O    TK    filft 

(w)   The  Belkairn,  10  P.  D.  161. 


(o)  The  Ardandhu,  Oumere  of  the 
Cargo  of  the  Kronpring  y.  Oumere  of 
the  Kronpnnz,  11  P.  D.  40  ;  12  App. 
Cas.  266. 
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owners'  action  until  judgment  was  delivered  in  the  shipowners* 
action  (p).  The  object  of  the  plainti£E  in  the  second  action 
was  to  sliBTe  pari  passu  with  the  cargo-owners  in  the  fund  to 
which  the  shipowners'  liability  was  limited. 

It  is  the  practice  in  Admiralty  to  refer  all  questions  as  to  Damages 
the  amount  of  damages  to  the  registrar,  assisted  by  mer-  J^strar^d 
chants  (q)  ;  but  where  the  question  is  raised  by  the  pleadings,  merohante : 
it  is  in  the  discretion  of  the  Court  to  decide  at  the  hearing  oonBequential 
of  the  action  whether  a  particular  item  of  loss  arising  after  ^™^^ed*af 
the  collision  is  recoverable  as  damages  in  the  action.  the  hearing. 

In  exercising  its  discretion,  the  Court  will  be  guided  by 
the  consideration  whether  the  matter  is  one  which  involves 
questions  of  nautical  skill,  and  can  be  dealt  with  better  by 
the  Court  and  its  nautical  assessors  than  by  the  registrar  and 
merchants  (r). 

Where  an  action  under  Lord  Campbell's  Act  for  damages  Lord  Camp- 
was  instituted  in  the  Admiralty  Division,  and  no  application  ^^^^*^'  ^f 
for  a  transfer  of  the  action  to  the  Queen's  Bench  Division  damages  hy 
having  been  made,  judgment  was  given  for  the  plaintiffs  ^'^' 
upon  defaidt  of  pleading  by  the  defendants,  it  was  held,  by 
Sir  J.  Hannen,  that  the  plaintifPs  were  entitled  to  have  the 
amount  of  the  damages  assessed  by  a  jury  in  accordance  with 
the  terms  of  Lord  Campbell's  Act  («). 

Where    a    part-owner,    without    the    knowledge   of    his  Surety  in 
co-owner,  executed  a  bond  to  obtain  the  release  of  his  ship  ^nd^a*^re- 
from  arrest  in  a  damage  action,  and  subsequently  became  cover  against 
bankrupt,  it  was  held  that  a  surety  who  had  been  compelled  ^■°^^^- 
to  pay  the  amount  of  the  bond  could  recover  against  the 
co-owner  (^). 

The  master  of  a  vessel  which,  by  the  master's  fault,  had  Master's  lia- 
been  in  collision  with  another  in  a  foreign  port,  in  order  to  to^vmt*'"^ 
prevent  her  arrest,  and  in  the  interest  of  her  owners,  gave  a  a^est  of  ship 
bond  in  the  names  of  himself  and  the  shipowners  to  cover  the 
damage  to  the  other  ship.  In  an  action  by  the  master  against 
the  ship  for  wages  and  disbursements,  he  claimed  the  amount 
of  the  penalty  of  the  bond,  and  also  the  sum  paid  by  him  for 


4  Ajsp. 


p)  The  Alne  Holme  (first  action),      actions :  The  St.  CUntd,  Br.  &  L.  4. 
M.  C.  693.  (r)  The  Maid  of  Kent,  6  P.  D.  178. 


{q)  This  is  the  practice  in  actions  fa)  The  Orwell,  13  P.  D.  80. 

lor  damage  to  cargo  under  24  Viot.  (0  £arA 

0.  10,  8.  6,  as  well  as  in  damage      N.  S.  27. 
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repairs  to  his  ship  rendered  neoessary  by  the  oollision.    It 

was  held  that  he  was  not  entitled,  as  against  mortgagees  of 

the  ship,  to  have  paid  into  Oonrt  the  amount  of  the  penalty 

of  the  bond  so  as  to  meet  olaims  against  him  in  respect 

thereof  (m). 

GoUuioDB  The  jurisdiction  of  the  Courts  of  this  country  in  respect  of 

betwe^  collisions  on  the  high  seas,  and  in  the  territorial  waters  of 

foreign  aliips.  foreign  countries,  and  also  where  one  or  both  the  ships  are 

foreign,  is  considered  in  a  former  chapter  (x). 
Admiralty  The  Admiralty  jurisdiction  of  the  High  Court  of  Justice 

High  Court  is  co-extensive,  geographically,  with  that  of  the  late  High 
Court  of  Admiralty ;  the  jurisdiction  of  the  latter  Court 
having,  by  the  Judicature  Act,  1873,  been  transfeired  to  the 
High  Court  of  Justice  (y).  The  jurisdiction  of  the  Court  of 
Admiralty  extended  to  all  collisions  upon  the  high  seas  (z), 
and  upon  tidal  waters  not  within  the  body  of  a  county  (a). 
By  3  &  4  Vict.  c.  65,  s.  6,  its  jurisdiction  was  extended  to 
(amongst  other  things)  claims  for  damage  received  by  "  any 
ship  or  sea-going  vessel "  within  the  body  of  a  county ;  and 
by  24  Vict.  c.  10,  ss.  2,  7,  it  was  further  extended  to  claims 
for  damage  done  by  "  any  description  of  vessel  used  in  navi- 
gation not  propelled  by  oars."  It  appears  that  these  statutes 
covered  every  case  of  collision  between  craft  of  all  sorts, 
except  a  collision  within  the  body  of  a  county  between 
lighters  or  other  craft  both  of  which  are  propeUed  by  oars 
only.  Thus,  it  was  held  that  where  the  coUision  was  within 
the  body  of  a  county,  and  the  damage  was  done  by  a  steam- 
ship to  a  barge,  the  case  was  covered  by  24  Vict.  c.  10, 
8.  7  (6) ;  and  where  the  collision  was  within  the  body  of  a 
county,  and  the  damage  was  done  by  a  barge  to  a  steamship, 
the  case  was  covered  by  3  &  4  Vict.  c.  65,  s.  6  (c).  But  where 
the  collision  was  within  the  body  of  a  county,  and  the 
damage  was  done  by  one  Thames  lighter  (propelled  by  oars 
only)  to  another  similar  craft,  the  Admiralty  Court  had  no 

(m)  The  Limerick  J    1  P.  D.  411 ;  o.  3. 
reversiDg,  1  P.  D.  292.  (b)  The  Malvina,  Lush.  493 ;  Br. 

(x)  Supra,  pp.  197  eeg.  &  ^'  ^7.    Thia  case  was  not  within 

(y)  36  A  37  Vict.  c.  66,  b.  16.  j^^^i   149. 

(z)  The  Sarah,  Luah.  649.  (<,)  j>uri^  y,  JFTwwr,  L.  B.  9  Q.  B. 

(a)  13  Bio.  2,  st.  1,  o.  6;  16  Bio.  2,  114. 
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jurisdiction  {d).  Consequently,  in  the  last-mentioned  case,  it 
seems  that  though  the  Admiralty  Division  has  jurisdiction 
as  a  Division  of  the  High  Court  of  Justice,  there  is  no 
damage  lien.  The  Acts  above  mentioned  gave  the  Admiralty 
Court  jurisdiction  in  the  case  of  damage  by  any  craft  not 
propelled  by  oars  to  a  floating  landing-stage  within  a 
county  (^),  to  oysters  on  an  oyster-groimd  (/),  and  also  to 
any  sort  of  craft  or  other  property  afloat  {g)f  whether  by 
collision  with  other  craft  or  not  (A). 

The  High  Court  of  Admiralty  had  inherent  jurisdiction 
over  every  sort  of  collision  and  damage  to  property  occurring 
on  the  high  seas  (t),  and  this  jurisdiction  is  now  possessed  by 
the  High  Court  of  Justice. 

The  Acts  above  mentioned,  which  alternately  restricted 
and  enlarged  the  jurisdiction  of  the  Court  of  Admiralty,  are 
now  of  importance  only  in  connection  with  questions  of 
maritime  lien,  and  questions  touching  the  jurisdiction  of 
County  Courts  (k). 

Where  in  an  action  in  rem  the  writ  was  duly  served  within  Ship  not 
the  jurisdiction,  but  before  service  of  the  warrant  to  arrest  j^J^j^t  ^y 
the  ship  was  taken  out  of  the  jurisdiction,  it  was  held  that  default, 
judgment  could,  nevertheless,  go  against  the  ship  (/). 

(d)  JSverard   v.   Kendall,  L.  R.  5  E.  238 ;  £x  parU  Ferauam,  L.  R.  6 

G.  P.  428.    But  see  on  this  case  The  Q.  B.  280  ;  of  ''  vessel "  in  10  &  11 

Bona,  7  P.  D.  247.  Viot.  c.  27,  s.  8,  see  Hedges  y.  London 

{e)  The  Veritas^  (1901)  P.  304.  and  St.  KathaHne'e  Docks  Co.,  16  Q. 

•  (/)  The  Swift,  (1901)  P.  168.     As  B.  D.  697. 

to  damage  to  oysters  improperly  laid,  (A)  The   Zeta,    (1893)    App.   Gas. 

see  Petrie  v.  Owners  of  The  Rostrevor  468  (collision  with  pier  head). 

(1898),  2  Ir.  656.  (i)  The  Sarah,  Lush.  649. 

(ff)  For  the  meaning  of  ship "  in  (k)  For  detailed   information    on 

sect.  468  of  17  &  18  Viot.  o.  104,  see  this  subieot,  see  Admiralty  Jarisdic- 

I%tf  Mae,  7  P.  D.  38  ;  on  app.  ibid,  tion  and  Praotioe  of  Gonnty  Gonrts, 

p.    126 ;  and  elsewhere  in  tne  same  by  Raikee  &  Kilbnm. 

Aot,  ne  a  8,  Butler,  L.  R.  4  A.  ft  (/)  The  Nautik,  (1896)  P.  121. 
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COSTS. 

General  rule:  Thb  general  rule  as  to  costs  in  a  oollision  action,  in  which 
eventf**^^  the  owners  of  the  two  ships  are  plaintiff  and  defendant,  is 
that  costs  follow  the  event  of  the  action.  If  the  collision  is 
found  to  have  heen  caused  by  the  fault  of  the  defendant  ship 
alone,  the  plaintiff  is  entitled  to  the  costs  of  the  action ;  if 
his  ship  was  alone  in  faidt,  or  he  fails  to  prove  fault  in  the 
defendant  ship,  he  will  be  condemned  in  costs.  But  the 
rule  is  not  invariable.  The  Court  has  a  discretion  (a) ;  and 
in  a  recent  case  an  unsuccessful  plaintiff  was  not  condemned 
in  costs,  although  the  onlj  special  circTimstance  was  the 
diflBculty  of  proof,  owing  to  the  collision  having  occurred  in 
a  dense  fog  (6). 
Both  ships  Where  both  ships  are  in  fault,  the  rule  is  that  each  party, 

in  fault.  whether  the  plaintiff  sues  as  shipowner,   cargo-owner,  or 

otherwise  (c),  bears  his  own  costs  (flf).  This  rule  applies 
whether  there  is  or  is  not  a  counterclaim  (e) ;  also  where  the 
fault  of  one  of  the  ships  is  the  fault  of  her  compulsoT^ 
pilot  (/).  Where  a  defendant,  before  statement  of  daim 
delivered,  admitted  that  his  vessel  was  in  fault,  and  pleaded 

{a)  Ord.  XLV.  r.  1 ;    a8   to  the  praotioe  is  said  to  have  been  inbo- 

limitof  this  diiM-retiony  see  JStf  ifiZ/if'  daoed  by  Lord  Stowell  {per  Lord 

J?«/a/tf,  34  Ch.  D.  24.  Blackbam,  7   App.   Caa.    818;    ud 

(b)  The  Sardinian,   Ad.  Diy.  0th  vide  I  W.  Bob.  21),  in  order  to  avoid 

Dec.  1886.  the    cost    of    apportionment    {per 

{e)  The  City  of  Manchester,  6  P.  D.  James,  L.  J.,  The  City  of  Manchetter, 

221  ;  The  Vera  Crux,  9  P.  D.  88.  6  P.  D.  221),  or  as  part  of  the  dis- 

{d)  The  Waehington,  5  Jur.  1067  ;  cipline  of  the  seas,  so  that  neither  of 

Thif  Telegraphy  1  8p.  427  ;   Wihon  v.  two  wrong-doing^  ships  should  gain 

Canada  Shipping  Co.,  The  Lake  St,  anything  by   the    litigation.      {Fer 

Clair  and  The   Underwriter ,  2  App.  Brett,  L.  J.,   The  Meetor,  8  P.  D, 

Cas.  389 ;  The  Agra  and  The  Elizabeth  218,  etd  qu.) 

Jenkins,  L.  R.    1  P.   C.   601 ;    The  /  x   /ri      »•  i  w  ^     o  -n    t\ 

Zavebird,   6    P.   D.   80.      The    rule  ,,W  ^^  ^"^^^^^  ^•«*'  ^  ^'  ^• 


132. 
borne  by  each  party.    The  present      IZ2  ;'  The  Hector,  8  P.  D.  218, 


formerly  was  that  the  costs  of  the 

action  were  divided,  and  one  half  (/)  The  Rigborgs  Minde,  8  P.  D. 
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the  admiflSLon  in  his  statement  of  defence,  and  the  Court 
found  that  both  ships  were  in  fault,  the  plaintiff  was  ordered 
to  pay  the  costs  incurred  after  the  defendant's  admission  (g). 
And  60,  where  the  plaintiffs,  in  their  statement  of  claim, 
admitted  that  they  were  to  blame,  but  alleged  that  the  defen- 
dants were  also  to  blame,  which  the  Court  found  to  be  the 
fact,  the  plaintiffs  were  held  entitled  to  costs  (h). 

It  was  formerly  a  rule  (t)  of  the  Admiralty  Court  that  ineyitable 
where  the  collision  occurred  without  fault  in  either  ship — the  *o°^^®^** 
so-called  case  of  inevitable  accident — provided  the  plaintiff 
was  not  unduly  rash  in  bringing  his  action  (A),  no  costs  were 
given  on  either  side.  In  a  case  decided  by  Sir  R.  Phillimore 
since  the  Judicature  Acts,  where  the  collision  was  held  to 
have  occurred  vnthout  fault  in  the  defendant,  no  order  was 
made  as  to  costs.  One  ground  of  the  decision  was  that  the 
defendant  ship  had  unavoidably  a  riding  light  exhibited, 
though  she  was  not  at  anchor  (/).  The  Court  of  Appeal,  how- 
ever, has  since  held  that  there  should  be  an  uniform  practice 
as  to  costs  in  all  the  Divisions  of  the  High  Court,  and  that, 
in  the  absence  of  special  circumstances,  costs  will  in  future 
follow  the  event  of  the  action  in  cases  of  collision  by  '^  in- 
evitable accident,"  as  in  other  cases  (m). 

Where  the  plaintiffs,  in  their  reply,  admitted  that  the 
collision  was  an  inevitable  accident,  the  defendants,  upon 
motion  for  judgment,  obtained  judgment  with  costs  (n). 

Where  the  plaintiff  failed  to  identify  the  ship  arrested  as  Arrest  of 
the  ship  with  which  his  own  had  been  in  collision,  the  action  ^ 
was  dismissed  with  costs  (o).     It  seems  that,  to  entitle  the 
defendant  in  such  a  case  to  damages  for  the  wrongful  arrest 
of  lus  ship,  gross  negligence,  equivalent  to  malice,  must  be 
proved  against  the  plaintiff  (jp). 


{p)  The  JEbor,   cited    Williamfl   &  (I)  The  Buckhurst,  6  P.  D.  152. 

Brace,  3rded.  98.  {rn)  The  Monkseaton,  U  P.  D.  61, 

(A)  The  General   Gordon,   6    Asp.  followed  in  The  Baiavier,  16  P.  D. 

M.  C.  633 ;   reversed  on  the  facts,  37.  ^   ^,    ,^    ,      ,    ^  ^     « 

Feb.  18th,  1891.  W  Thjf  ^^P^>}^  P-  ?•  124. 

(o)   The  Etangehemos,  Swab.  378; 

(t)  The  Itinerant,  2  W.  Rob.  236 ;  12  Moo.  P.  C.  362  ;    The  Active,  5 

The  London,  Br,  &  L.  82,  followed  by  l.  t.  773  ;   The  Strathnaver,  1  App. 

the  Privy  Council  in  The  Marpeeia,  Cas.  58.     See  also  The  Peri,  32  L.  J. 


L.  B.  4  P.  C.  212.  Ad.*46 

(k)  For    an    instance,    see     The  (p)  i 

Thomley,  7  Jur.  659.  and  p.  297,  8upra, 


(A)  For    an    instance,    see     The         (p)  See  cases  cited  in  last  note, 

id  p.  "*"" 
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Costs  refused; 
yiolence  of 
crew. 


Cargo-owner 
claiming 
defendant's 
ship  to  be 
alone  in  fault 
where  both 
are  in  fault. 


Costs  in  case 
of  collision 
with  one  of 
his  Kajeetj's 
ships. 

Defence  of 
oompnlflory 
pilotage. 


The  decisions  in  Admiralty  in  which  a  snccessful  defendant 
has  been  required  to  bear  his  own  costs,  so  far  as  they  conflict 
with  the  practice  of  the  other  Divisions  of  the  High  Court, 
would  probably  not  now  be  followed  (q). 

The  ship  that  succeeded  in  the  collision  action  was  in  one 
case  deprived  of  her  right  to  costs  by  reason  of  the  violence 
of  her  crew  to  those  on  board  the  other  ship  at  the  time  of 
the  collision  (r) ;  and  in  another  case  (before  the  statutory 
rule  as  to  standing  by  was  in  force),  a  vessel  was  deprived  of 
her  costs  by  reason  of  her  failure  to  stand  by  and  assist  the 
other  ship  («). 

JThe  owner  of  cargo  who  sues  the  ship  with  which  the 
carrying  ship  has  been  in  collision  will  not  get  his  costs  if  he 
claims  that  the  ship  sued  is  alone  in  fault,  and  it  is  held  that 
both  ships  are  in  fault  (t).  It  has  been  said  that  the  strict 
course  in  such  a  case  is  to  give  the  plaintiffs  the  costs  of  the 
issue  upon  which  they  succeed,  and  to  make  them  pay  the 
costs  of  the  issue  on  which  they  fail.  But,  to  avoid  the 
expense  of  such  an  apportionment,  it  was  held  in  The  City  of 
Manchester  that  no  order  should  be  made  as  to  costs  (u). 

In  an  action  by  the  owners  of  a  barge  against  her  tug  and  a 
steamship  with  which  she  had  been  in  collision,  the  owners  of 
the  steamship  having  attempted  to  east  the  whole  blame  on 
the  tug,  their  vessel  was  found  alone  to  blame,  and  they  were 
ordered  to  pay  the  costs,  both  of  their  co-defendants  and  of 
the  plaintiffs  (x). 

In  the  case  of  a  collision  with  a  King's  ship,  the  Crown 
usually  conforms  to  the  practice  of  the  Court  as  to  payment 
of  costs  (y),  but  no  order  for  payment  can  be  made  against 
the  Crown  (z). 

A  defendant  who,  admitting  that  his  ship  was  in  &ult  for 


(q)  The  General  Steam  Navigatioti 
Co.  V.  London  %  Edinburgh  Shipping 
Co,y  2  Ex.  D.  467 ;  The  Mankseaton, 
14  P.  D.  51 ;  and  see  per  Bntt,  J., 
The  Naples,  11  P.  D.  124  ;  The 
Batavier,  16  P.  D.  37. 

(r)  The  Caialina,  1  Sp.  23. 

\)  The  Celt,  3  Hag.  Ad.  321. 

\t)  The  City  of  Mancheeter,  6  P.  D. 
221,  reversing  the  decision  of  the 
Court  below ;  The  Hibernia,  2  Asp. 
M.  G.  454.      The  Milan,  Lush.  388, 


would  not,  it  seems,  now  be  followed 
on  this  point. 

(m)  See  per  James,  L.  J.,  6  P.  D. 
at  p.  223.  Bagffallay,  L.  J.,  in  the 
same  case  thought  that  neither  partj 
should  gpet  any  costs. 

(x)  The  River  Lagan,  6  Asp.  M.  C. 
281,  followed  in  The  Mystery,  (1902) 
P.  115. 

(y)  E.M.S,  Stcallow,  Swab.  80. 

{z)  The  Leda,  Br.  &  Luah.  19. 
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the  ooUision,  raises  and  succeeds  upon  the  defence  of  com- 
pulsory pilotage,  wiU  obtain  his  costs  (a) ;  and  costs  were 
given  to  a  defendant  who  in  his  pleadings  alleged  that  his 
ship  was  not  in  fault,  but  at  the  trial  abandoned  this  defence 
and  reUed  solely  upon  his  alternative  plea  of  compulsory 
pilotage  {b) ;  but  where,  defending  the  case  upon  the  merits, 
he  fails,  though  he  raises  also,  and  succeeds  upon,  the  defence 
of  compulsory  pilotage,  he  will  neither  get,  nor  will  be 
ordered  to  pay,  costs.  Each  party,  in  such  a  case,  is  left  to 
bear  his  own  costs  of  the  action  (c) ;  but  if  the  defendant,  in 
addition  to  defending  the  case  on  its  merits,  has  set  up  a 
counterclaim,  it  will  be  dismissed  with  costs  (d).  So,  before 
the  Judicature  Acts,  where  there  were  cross  actions,  and  the 
collision  was  held  to  have  been  caused  by  the  compulsory 
pilot  of  the  plaintiff  ship,  the  plaintiff's  action  was  dismissed 
with  costs,  and  the  defendant's  cross  action  without  costs  (e). 
The  above  was  formerly  the  practice  in  the  Admiralty  Court 
and  Privy  Council  (/) ;  it  has  been  followed  since  the 
Judicature  Acts  by  the  Court  of  Appeal  and  the  Admiralty 
Division  (ff).  But  in  the  Exchequer  Division  this  practice 
was  on  one  occasion  not  followed,  and  the  plaintiff  was 
ordered  to  pay  the  defendant's  costs  (A).  In  The  Hankow  {%) 
the  uncertainty  of  the  law  as  to  compulsory  pilotage  was 
assigned  as  a  reason  for  not  giving  costs.  Where,  upon  the 
defendant  delivering  his  defence  alleging  that  the  collision 
was  caused  by  the  fault  of  the  compulsory  pilot  in  charge  of 
his  ship,  the  plaintiff  discontinued  his  action,  Butt,  J.,  held 
that  the  plaintiff  must  pay  the  defendant's  costs,  upon  the 

(a)  The  Royal  Charier,  L.  R.  2  A.  given,  either  of  action  or  connter- 

k  E.  362  ;  The  Schwann,  L.  R.  4  A.  ^aim;  but  the  point  does  not  appear 

&  E.  187  ;    The  Juno,  1  P.  D.  136  ;  to  have  been  argued,  at  least  in  the 

7^    WimUm,   8    P.   D.   176  ;    The  former  case. 
Charlton,  8  Asp.  M.  C.  29.  u)  The  Annapolis,  Lush.  295,  313. 

S  ?i:^;^a'^']I;  M  0*547  •  ^  ^'^  ^-">i^  3  Asp.  M.  C. 

The  NeUie  in%^).    The  former  prao-  W   The  Matthew  Cay,  J^.U^bV.-D. 

tioe  was  otherwise:    The  Sehwann,  49;  The  Daioz,  3  Asp.  M.  C.  477; 

L.  R.  4  A.  &  E.  187 ;  The  Beta,  Br.  The  Righorga  Minde,  8  P.  D.  132  ; 

&  L.  328.  T^  Altyre,  Ad.  Div.  27th  Feb.  1885, 

(rf)  So  held,  after  reserving   the  where  there  was  a  counterclaim. 

point  for  inquiry,  in   The  BiZy,  15  (A)  General  Steam  Navigation   Co, 

P.  D.   139.      In    The   Frineeton,   3  v.   London  and   Edinburgh  Shipping 

P.  D.  90,  and   n^  Mereuriw,  Ad.  Co.,  2  Ex.  D.  467. 

I>iy.    Jane,    1887,   no   oosts    were  (i)  4  P.  D.  197. 
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Judgment 
with  coBts 
cannot  be 
altered. 


Costs  of  the 
reference. 


ground  that  there  were  no  facts  before  him  upon  which  he 
could  exercise  a  discretion  {k). 

The  rule  as  to  no  costs  being  given  where  both  ships  are  in 
fault  applies  where  the  fault  is  that  of  a  compulsory  pilot  (/). 

In  an  action  in  the  City  of  London  Court,  after  judgment 
for  the  plaintiff  with  costs,  and  before  the  reference,  the  de- 
fendant paid  into  Court  a  sum  which  at  the  reference  was 
found  sufficient  to  cover  the  damages.  The  judge  thereupon 
altered  his  judgment  as  to  the  costs  of  the  action,  and  ordered 
the  plaintiff  to  pay  them.  It  was  held  by  the  Court  of  Appeal 
that  he  had  no  power  to  make  such  an  order  (m). 

The  costs  of  a  reference  as  to  damages  do  not  follow  the 
costs  of  the  action  (n).  The  investigation  before  the  registrar 
is  in  the  nature  of  a  new  litigation,  and  the  costs  of  it  are  in 
the  discretion  of  the  judge  (o).  The  general  rule,  before  the 
Judicature  Acts,  was  that  the  claimant  is  entitled  to  his  costs 
of  establishing  his  claim  before  the  registrar,  provided  not 
more  than  one-fourth  of  the  claim  is  disallowed  (p).  If  more 
than  one-fourth  and  less  than  one-third  of  the  claim  was 
disallowed,  no  order  was  made  as  to  costs  (q).  If  more  than 
one-third  of  the  claim  was  disallowed,  the  claimant  was  ordered 
to  pay  the  costs  of  the  reference  (r) ;  and  this  rule  was  not 
relaxed  merely  because  the  claimant  failed  to  prove  the  re- 
quired amount  of  his  claim  upon  a  point  of  law  {s).  The 
rule  is  the  same  whether  one  or  both  ships  are  in  fault  {f} ; 
whether  the  claim  is  by  an  owner  of  ship  or  of  cargo  («) ; 
whether  the  claimant  is  plaintiff  or  defendant  claiming  upon 


{k)  The  /.  JT.  Senkea,  12  P.  D. 
106.  Butt,  J.,  expressed  an  opinion 
that  the  practice  as  to  costs  should 
be  uniform  in  all  Divisions  of  the 
High  Court. 

(0  The  Highorga  Minde,  8  P.  D. 
132 ;   The  Oakjield,  11  P.  D.  34. 

(m)  The  Meeepta,  (1893)  P.  255, 
265. 

(n)  Formerly  a  different  practice 
prevailed :  see  The  Feerlees,  6  L.  T. 
107. 

(o)  The  Consett,  6  P.  D.  52,  77; 
followed  in  The  Savemajiey  6  P.  D, 
166;  The  Mary,  7  P.  D.  201. 

{p)  The  Amelia,  23  L.  T.  644; 
The  Empress  Eugenie,  Lush.  138.  In 
recent  cases,  The  Savernake,  5  P.  D. 


166,  about  one-ninth ;  The  Mary,  7 
P.  D.  201,  less  than  one-fifth  was 
disaUowed.  The  claimants  got  their 
costs  of  the  reference  in  both  cases. 

{q)  The  Amelia,  ubi  supra ;  The 
JFilliamina,  3  P.  D.  97;  The  Empress 
Eughiie,  ubi  supra, 

(r)  The  Empress  Eugenie,  Lush. 
138  ;  The  Naomi,  2  Asp.  M.  0.  588  ; 
The  Englishman,  38  L.  T.  758  ;  The 
Gleaner,  3  Asp.  M.  C.  682. 
.  (s)  The  Empress  Eugenie,  ubi  supra; 
The  Consett,  5  P.  D.  229  (the  ship- 
owner's claim). 

it)  In  The  Consett,  The  Savemake 
and  The  Mary,  both  were  in  fault. 

(m)  In  The  Consett,  5  P.  D.  62,  77, 
the  claim  was  hj  cargo-owner. 
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a  oounterolaiiu  {x) ;  and  whether,  both  ships  being  in  fault, 
proceedings  upon  the  reference  have  been  taken  with  respect 
to  the  damage  to  one  or  both  ships  {y).  Where  at  the  refer- 
ence in  a  limitation  action  an  exorbitant  claim  was  made,  the 
claimant  was  ordered  to  bear  his  own  costs  (:;). 

Under  special  circumstances,  the  general  rules  above  stated 
have  been  departed  from.  Thus,  in  a  case  where  nearly  half 
the  claim  was  disallowed,  the  costs  of  proving  certain  items 
were  allowed,  and  no  order  made  as  to  the  residue  of  the 
costs  {a).  So  a  claimant  has  obtained  his  costs  where  more 
than  three-fifths  of  his  claim  was  disallowed,  because  of  the 
difficulty  of  determining  how  much  of  the  damage  was  due  to 
the  collision  (6).  Where  the  claim  was  for  loss  of  a  fishing 
voyage,  and  for  loss  of  gear,  and  the  sum  claimed  for  gear 
was  paid  into  Court,  the  claimant  obtained  part  of  his  costs 
of  proving  the  rest  of  his  claim,  though  more  than  one-third 
was  struck  off  (^). 

Where  a  claimant,  after  withdrawing  at  the  reference  a 
large  part  of  his  claim  which  he  had  persisted  in  up  to  the 
reference,  succeeded  in  proving  two-thirds  of  his  claim  as 
diminished,  though  less  than  two-thirds  of  his  original  claim, 
it  was  held  that  he  must  pay  the  costs  of  the  reference  (rf). 

The  rule  that  each  party  pays  his  own  costs  of  the  refer- 
ence, where  more  than  one-fourth  and  less  than  one-third  has 
been  struck  off  the  claim  at  the  reference,  does  not  apply 
where  the  registrar's  report  has  been  appealed  from  and  over- 
ruled, though  by  the  ultimate  decision  of  the  Court  the  above- 
mentioned  part  of  the  claim  is  allowed  (e). 

In  The  Friedeberg  (/)  the  Court  of  Appeal,  apparently 
under  the  impression  that  the  practice  in  Admiralty  as  to 
allowing  and  disallowing  costs  of  a  reference  was  a  hard  and 
fast  rule,  said  that  it  was  contrary  to  Ord.  LXV.  r.  1,  and 
threw  doubt  upon  the  justice  and  validity  of  the  practice. 

U)  In  The  Mary  both  plaintifl  and  (h)  The  Elim,  6  P.  D.  237,  note, 

defendant  got  their  costs.  \e)  The  Gleaner,  3  Asp.  M.  C.  582 ; 

(y)  In   The  Savemake  it  did  not  and  see  The  Parana,  1  P.  D.  452, 

appear   that   before   the    reference  46 1 ;  2  P.  D.  118. 

any  P/ooeedmgs  had  been  taken  by  ^^  j,j^  ^.^^^  ^^^^  ^  ^      ^  ^ 

one  of  the  ships.  ,  ei  '                             1  .       i'       •  ^• 

{z)  The  Jtijfutroom,  8  Asp.  M.  C.  *  ,*    ^    „,    ,  ^. 

533 '              ^             f          r  {e)  The  Black  Prince,  infra, 

(a)  The  Coneett,  5  P.  D.  229.  (/)  10  P.  D.  112. 
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The  attention  of  the  Court  doee  not  appear  to  have  been 

called  to  the  casee  above  dted,  whioh  show  that  there  is  not, 

and  never  was,  a  hard  and  fast  rule  whioh  would  fetter  a 

judge's  discretion  in  each  case.   Notwithstanding  the  remarkB 

of  the  Court  of  Appeal  (which  were  obiter),  the  established 

practice  as  to  allowing  or  disallowing  costs  of  a  reference, 

according  as  a  definite  part  of  the  claim  is  established  or  not, 

will  probably  be  maintained. 

Report  of  The  registrar  is  empowered  to  report  whether  any  and 

to^rts'**      what  part  of  the  costs  should  be  allowed,  and  to  whom  {g). 

Hisreport  is  seldom  disturbed  (A).    Where  there  is  no  report, 

an  order  as  to  the  costs  will  be  made  upoii  motion  by  the 

Court  (0. 

Ck>sts  of  The  costs  of  an  appeal  from  the  r^istrar,  as  a  general  rule, 

K^iJ^""    foUow  the  result  of  the  appeal  (k). 

Costs  in  Court  Where  the  decision  of  the  Court  below  is  reversed  or  varied, 
of  Appeal.  ^j^^  ^^Q  Court  of  Appeal  holds  the  collision  to  have  been 
caused  by  the  fault  of  both  ships,  no  order  will  be  made  as  to 
costs,  either  of  the  Court  below  or  of  the  appeal ;  each  party 
being  left  to  bear  his  own  oosts  (/).  Thus,  where  in  the 
Admiralty  Division  it  had  been  held  that  the  collision  was 
caused  entirely  by  the  fault  of  one  ship,  and  the  Court  of 
Appeal  found  that  it  had  been  caused  by  fault  in  both  ships, 
no  costs  were  given  in  either  Court.  "  The  Admiralty  Court, 
which  always  exercised  a  very  wide  jurisdiction  with  regard 
to  the  discipline  of  the  seas,  laid  down  this  rule :  If  both 
vessels  are  to  blame,  neither  of  them  shall  gain  by  any  liti- 
gation in  the  matter.  The  Privy  Council,  I  think,  adopted 
that  view  of  the  matter,  and  carried  out  the  rule  on  appeal, 
save  under  exceptional  circumstances.  These  exceptional  cir- 
cumstances are  where  the  judgment  of  the  Court  below  has 
been  that  both  vessels  were  to  blame,  and  that  judgment  is 
affirmed"  (w). 


iff)  Ord.  LVI.  r.  8;  see  TheEileaH      118. 
J)ubh,  6  Asp.  M.  C.  164.  {t\  The  Sietor,  8  P.  D.  218 ;    Tlu 

(h)  The  Cmsett,  6  P.  D.  77;    The      ^'^^T*^'  ^J"^^  \.\^'  ^^i;    ne 


/x   .^.    ,,        ^Ti  T^   «^,  I%e  Agra  and  The  Elizabeth  Jenkint, 

(t)  The  Mary,  7  P.  D.  201.  l.  r.  \  p.  q.  601. 

(*)  The  Black  Pritice,  Lush.  668  ;  •    (m)  Fer  Brett,  M.  E.,  The  Sector, 

The  Farana,  I  P.  D.  462  ;  2  P.  D.  8  P.  D.  218. 
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In  The  Ann  {n)  the  Privy  Council  dismissed  the  appeal, 
but  without  costs,  because,  although  the  appellant's  ship  had 
been  found  solely  in  fault  in  the  Court  below,  whereas  in  the 
opinion  of  the  Privy  Council  she  was  free  from  blame,  the 
appellant  had  in  his  pleadings  alleged  that  the  collision  was 
caused  by  his  adversary's  ship  starboarding,  the  fact  being 
that  she  had  caused  the  collision  by  not  porting  in  time.  A 
similar  order  was  made  where,  both  ships  having  been  held 
in  fault  in  the  Court  below,  it  was  held  upon  appeal  that 
neither  was  in  fault  (o). 

It  appears  to  be  now  settled  {p)  that  where  the  Court  of 
Appeal,  reversing  the  decision  of  the  Court  below,  finds  the 
collision  to  have  occurred  without  fault  in  either  ship,  the  ship 
sued  ifi  entitled  to  her  costs  both  of  the  appeal  and  in  the 
Court  "below.  It  has  been  so  held  where  there  was  no  counter- 
claim aUegiDg  negligence  in  the  plaintiff's  ship  {q). 

The  Court  of  Appeal  does  not  always  f oUow  the  practice 
of  the  Privy  Coimcil  as  to  costs  (r). 

The  rule  that  no  costs  of  the  appeal  or  in  the  Court  below 
will  be  given  where  both  ships  are  in  fault  applies  where 
the  fault  of  one  of  the  ships  is  the  fault  of  her  compulsory 
pilot  («). 

Where  both  ships  are  held  in  fault  in  the  Court  below, 
and  upon  the  appeal  by  one  of  the  parties  the  other  party 
applies  to  have  the  judgment  varied  or  reversed,  and  the 
Court  of  Appeal  affirms  the  decision  of  the  Court  below,  the 
appellant  will  be  ordered  to  pay  the  costs  of  the  appeal,  except 
so  far  as  they  have  been  augmented  by  the  notice  given  by 
the  respondent  {t) . 

Where  in  the  Court  below  both  ships  are  held  in  fault,  and 
one  only  of  them  appeals,  and  the  appeal  is  dismissed,  the 
appellant  will  be  ordered  to  pay  the  costs  of  the  appeal  (ti). 

Where,  upon  a  claim  and  counterclaim,  ship  A.  is  held 


8 


n)  Lush.  66.  M.  G.  307  ;  The  Corinna,  ibid. 

0)  The  Utopia^  (1893)  App.  Gas.  (r)  The  City  of  Berlin,   2  P.   D. 

492.  187  ;  The  Monksealon,  14  P.  D.  61. 

(p)  Kotwithstandiiig  The  Stoanua  (s)  The  Migborgs  Minde,  8  P.  D. 

and  The  C(md<^,  4  P.  D.  116,  and  132. 

The  MiUmeee,  4  Aap.  M.  C.  318.  (0  The  Lauretta,  4  P.  D.  26. 

(q)  The  Monkeeaton,  14  P.  D.  61 ;  (u)  The  Milanese,   4  Asp.   M.  G. 

see  also  The  Marpeeia,  L.  R.  4  P.  G.  438  ;   and  see  per  Brett,  Jj.  J.,  in 

212  ;   The  City  of  Cambridge^  3  Asp.  The  Meetor,  8  P.  D.  218. 
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Security  for 

C03U. 


Gofltsof 
action  for 
limitatioii  of 
liability. 


Costa  of 
action  for 
amount  below 
County  Court 
limit. 


solely  in  fault,  and  upon  appeal  the  deGision  is  reversed,  and 
ship  B.  held  solely  in  fault,  the  appellant  will  get  his  costs 
both  of  the  appeal  and  in  the  Court  below  (x). 

A  plaintiff,  or  a  defendant  having  a  counterclaim,  who  is 
resident  out  of  the  jurisdiction  elsewhere  than  in  Scotland  or 
Ireland  (^),  may  be  required  to  give  security  for  costs  (z) ;  but 
he  wiU  not  be  required  to  give  security  for  damages  that  may 
be  awarded  against  him  (a). 

The  general  rule  as  to  the  costs  of  an  action  for  limitation 
of  liability  is  that  they  shall  be  borne  by  the  plaintiff.  But 
if  the  defendant  raises  at  the  trial  or  at  the  reference  (6)  issues 
which  are  decided  against  him,  as  where  he  disputes  the  right 
of  the  plaintiff  on  the  ground  that  the  loss  was  by  and  v^th 
the  privity  of  the  owners  (c),  or  was  not  caused  by  improper 
navigation  (d),  or  that  there  is  a  separate  liability  in  respect 
of  each  of  two  collisions  (c),  he  will  be  compelled  to  pay  the 
extra  costs  occasioned  to  the  plaintiff  by  such  issues.  Nor 
wiU  the  plaintiff  in  the  limitation  action  have  to  pay  the 
costs  of  litigation  between  the  claimants  upon  the  fund 
representing  the  amount  of  their  statutory  KabiUty  as  to  their 
respective  rights  to  share  in  the  fund  (/). 

Costs  are  now  in  all  cases  in  the  discretion  (g)  of  the 
Court  (/i).  The  provisions  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  ss.  3,  9,  as  to 
costs,  are  no  longer  in  force,  and  a  plaintiff  who  brings  his 
action  in  the  Supreme  Court  may  receive  his  costs,  though 
the  amount  of  his  damages  is  less  than  the  County  Court 


{x)  The  Glannibanta,  1  P.  D.  283 
(1876).  See  farther,  as  to  oosts  on 
appeal,  The  Saxonia  and  The  Eelipee^ 
liUflh.  410  ;  The  TeUgraph,  1  Sp. 
427 ;  The  Florence  Nightingale,  Br.  & 
L.  29;  The  UUier,  1  Moo.  P.  C. 
N.  S.  31 ;  The  Dumfriea,  Swab.  125  ; 
The  North  American,  Swab.  368. 

(y)  See  31  &  32  Vict.  c.  66  ;  86  & 
37  Vict.  c.  66,  B.  76;  The  Felaw, 
cited  WiUiams  &  Bruce,  Ad.  Pr. 
3rd  ed.  485,  note  (i). 

(z)  The  Constantine,  4  P.  D.  156 ; 
The  Neucbattle,  10  P.  D.  33;  The 
Julia  FishfT,  2  P.  D.  116. 

(a)  The  Mary  or  Alexandra,  L.  R. 
1  A.  &  E.  335. 

(6)  The  Itijnstroom,  8  Asp.  M.  C. 


538. 

(£)  African  Steamship  Co.  ▼.  Swan^, 
2  &.  &  J.  660  ;  The  City  of  Buenoe 
Agree,  1  Asp.  M.  C.  169  ;  The 
Empuea,  5  P.  D.  6. 

(rf)  The  Warkworth,  9  P.  D.  20. 

le)  The  Creadon,  6  Asp.  H.  C.  585. 

(/)  African  Steamship  Co,  t. 
Swanzy,  ubi  supra ;  The  City  of 
Buenos  Agree,  ubi  supra;  The  Em- 
pusa,  ubi  supra.  As  to  the  oosts  of 
an  exorbitant  claim  at  the  reference, 
see  The  Jtij'nstroom,  supra. 

{g)  For  the  limits  of  this  discre- 
tion, see  Be  Mills*  Estate,  34  Ch.  D. 
21. 

(A)  R.  S.  C.  1883,  Ord.  LXV. 
r.  I. 
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(Admiralty)  limit  (i);  but  in  practice  he  will  not  get  them 
unless  there  are  special  circumstances  justifyiug  his  proceeding 
in  the  High  Court  (A;).  In  The  Saltburn  (/),  such  ciroum* 
stances  existed.  The  size  of  the  vessels,  the  nature  of  the 
collision,  the  length  of  the  trial,  and  the  judgment  pronounced 
were  such  that  Barnes,  J.,  was  satisfied  that  the  plaintiff  had 
acted  reasonably  in  bringing  the  action  in  the  High  Court. 

Upon  appeal  from  a  County  Court,  31  &  32  Vict.  c.  71,  Costs  of 
8.  30,  provides  that  an  unsuccessfid  appellant  shall  pay  the  cSSSy  Com^; 
costs  of  the  appeal,  imless  the  Appellate  Court  otherwise 
directs.     This  enactment,  if  not  repealed,  is  subject  to  the 
discretion  vested  in  Divisional  Courts  by  Ord.  XLV.  r.  1. 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires  bail  Costs  of 
for  an  exorbitant  sum,  he  will  be  ordered  to  pay  all  the  costs  ®»o«"»^®^*»^- 
and  expenses  to  which  the  defendants  have  been  put  in  finding 
baiL     Such  an  order  was  made  in  a  salvage  action,  where 
3,000/.  was  claimed,  and  bail  for  that  sum  required,  and  only 
450/.  was  awarded  (m). 

As  to  the  principles  upon  which  costs  upon  the  higher  Costs  upon 
scale  will  be  awarded,  see  Ord.  XLV.  rr.  9, 10  («).  ^^^^^^  ~«^«- 

As  to  refreshers  to  counsel,  see  T/ie  Courier  (o).  Befreshers. 

As  to  the  costs  of  the  attendance  of  the  country  solicitor  at  Attendanoe 
the  trial  in  London,  see  The  Soto  (/?).  soiStor*^ 

The  owner  of  cargo  arrested  for  freight,  upon  paying  into  Paying 
Court  the  amount  of  freight,  may  deduct  the  cost  of  paying  freight  into 

...     /  V  Court, 

it  in  {q). 

Money  paid  to  sureties  on  a  bail  bond  in  consideration  of  Expense  of 

their  suretyship  will  not  be  allowed  as  costs  (r).  sureties. 

(i)   Garnett  y.  Bradley^  L.  B.   3  As  to  moderation  of  bail,  see  Mupra, 

App.  Cas.  944  ;    Tennant  ^   Co.  ▼.  p.  79. 

EU%9  ^  Co,,  6   Q.  B.  D.  46 ;    TK^  (ft)  See  also  The  Horace,  9  P.  D. 

CameUia,  9  P.  D.   27;    Snellin^  v.  87;  The  Raisby,  10  P.  D.  114  (both 

PuUing,   29  Ch.  D.  85  ;    Famell  t.  salvage  cases).      As   to  an  appeal 

Mori,  Liddell  ^  Co.,  ibid.  325.  upon  the  question  of  higher  or  lower 

(k)  The  Herald,  6  Asp.  M.  C.  542;  scale,  see  Re  TerreU,  22  Ch.  D.  473. 

The  Asia,  (1891)  P.  121 ;    The  Zeta,  As  to  the  scale  of  oounsel's  fees,  see 

(1891)  P.   216  ;    (1893)    App.   Cas.  The  City  of  Lueknow,  5  Asp.  M.  C. 

468 ;   Roekett  v.  ChippingdaU,  (1891)  840. 

2  Q.  B.  293,  where  Lord  Esher  re-  U)  (1891)  P.  355. 

marked  that  no  rule  was  intended  to  ,   v  /«  qo«v  t>  .7« 

be  laid  down  in  The  Aeia,  supra.  ^^^  ^^^^^>  ^'  *^' 

{I)  (1892)  P.  333.  (?)    ^«    -Z>o,    Lush.    444.      See 

(m)  The  George  Gordon,  9  P.  D.  Ord.  XXIX.  r.  4. 

46;  and  see  The  Earl  Grey,  1  Sp.  (r)  The  Collingrove,  10  P.  D.  158; 

180 ;    The  Eleonore,  Br.  &  L.  185.  The  Numida,  ibid. 
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Betaming 


witnesses. 

Examiner's 

xnistftke. 

Shorthand 
notes. 


The  expense  of  retaining  seamen  witnesses  until  the  trial 
is  allowed  aa  costs  (s). 

Costs  ocoasioned  by  a  mistake  of  the  examiner  in  taking 
evidenoe  are  costs  in  the  cause  {t). 

Judgment  with  costs  does  not  include  the  cost  of  a  tran- 
script of  shorthand  notes,  unless  it  is  applied  for  at  the  trial 
and  specially  ordered  (ti). 


»  The  Karla,  Br.  &  L.  367. 
\t)  The  Xnutifordy  (1891)  P.  219. 


(»)  The  Turret  Court,  5  Asp.  M.  G. 
162. 
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CHAPTER  XIV. 

THE  REGULATIONS  FOR  PREVENTING  COLLISIONS  AT  SEA. 

Many  years  before  the  rule  of  the  road  at  sea  was  regulated  Legidation  as 

by  Act  of  Parliament,  the  practice  of  seamen  had  established  ^^^^  J^^ 

rules  to  enable  approaching  ships  to  keep  clear  of  each  other. 

These  rules,  which  are  the  foundation  of  those  now  in  force, 

were  well  established  by  custom,  and  formed  part  of  the 

general   maritime    law    administered    by    the    Admiralty 

Court  (fl).    In  the  year  1840  a  rule  (b)  as  to  the  side  on 

which  steamships  were  to  pass  each  other  was  promulgated  by 

the  London  Trinity  House,  and  enforced  by  the  Admiralty 

Court.    In  1846  the  subject  was  first  dealt  with  by  the 

Legislature  (c),  and  since  that  year  the  law  has  been  altered 


(a)  A  role  of  the  road  for  ships  on 
opposite  taoks  existed  in  the  mtter 
part  of  the  eighteenth  oentnry. 
Admiraltj  Begolations  of  that  date 
direct  that  a  ship  on  the  larboard 
taok  shall  bear  up  for  another  on  the 
starboard  tack.  In  Th^  Retolutum 
(Marsd.  Ad.  Cas.  332),  of  the  rear 
1789,  the  role  is  said  to  have  been 
firamed  by  Lord  Howe  seven  or 
eight  Tears  previously.  In  the 
Earl  of  Warwick's  Sailing  Instrac- 
tions  of  1645,  there  is  an  Artide 
diveotizig  that  no  captain  shaU  take 
the  wind  of  an  admiral.  (Ad.  Gt. 
Beo.  Misoell.  bundle  56.)  And  the 
Doke  of  York's  Sailing  Instmotions 
of  about  1670  contain  an  Article  to 
the  like  effect.  In  neither  of  these 
codas,  nor  in  any  of  the  pleadings  or 
sentences  of  the  seventeenth  and 
eighteenth  centimes,  is  there  any 
tiaoe  of  the  "  port  taok"  role. 

The  role  that  a  ship  with  the  wind 
free  must  give  way  to  a  ship  close 
hauled  appears  to  have  been  first 
TCoognized  by  the  Courts  in  Lord 
Erdone's  time,  <'in  a  case  tried  at 
Chnldhall  before  Mr.  Justice  Buller.' ' 


In  1828,  the  rule  is  thus  stated  : 
*'The  ship  which  has  the  wind  at 
large  may  go  either  to  leeward  or  to 
windward ;  but,  as  a  general  rule, 
she  ou^ht  to  expect  wat  the  ship 
which  IS  close-hauled  will  keep  to 
windward,  and  therefore  she  ought 
to  go  to  leeward,  unless  it  is  quite 
dear  that  she  can  go  to  windwud 
with  safety."  See  Sandayside  v. 
Wilson,  3  0.  &  P.  528.  In  Jamiemm 
V.  Drinkald,  6  L.  J.  C.  P.  O.  S.  30, 
expert  evidence  as  to  the  custom  was 
heard,  and  the  judge  had  "  the 
assistance  of  two  Brethren  of  the 
Trinity  House,  to  explain  the  duties 
of  the  masters  of  both  ships." 

{b)  This  rule— to  the  effect  that 
steamships  shaU  pass  on  the  star- 
board hand  of  each  other— wiU  be 
found  1  W.  Rob.  488.  As  to  ite 
construction,  see  Th0  Friends,  I  W. 
Rob.  484  ;  4  Moo.  P.  G.  314  ;  The 
Unity,  Swab.  101  ;  The  Duke  of 
Sussex,  1  W.  Rob.  274  ;  The  Hope, 
ibid.  154  ;  The  Immaganda  Sara 
Clasina,  8  Moo.  P.  G.  85. 

{e)  9  &  10  Vict.  c.  100. 
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or  added  to  by  four  suooefisiYe  Acts  of  Parliament  (d).  The 
only  Act  now  in  force  is  57  &  68  Vict.  c.  60. 
Knartmmt  of  By  that  Act  (sect.  418),  power  is  given  to  his  Majesty, 
regS^^a!  npon  the  joint  recommendation  of  the  Admiralty  and  the 
Board  of  Trade,  by  Order  in  Council,  to  make  regulations 
for  preTenting  collisions  at  sea.  Such  regulations  are  to 
apply  to  British  ships  eyerywhere,  and  to  foreign  ships  when 
within  British  jurisdiction. 

By  Order  in  Council  of  27th  November,  1896,  the  Regu- 
lations of  1884  (except  Art.  10)  were  annulled  as  to  British 
ships,  as  from  the  1st  July,  1897,  and  the  regxdations  printed 
below  (hereinafter  called  the  Eegulations  of  1897)  were  sub* 
stituted  for  them. 

By  67  &  58  Vict.  c.  60,  s.  424,  his  Majesty  is  empowered, 
with  the  consent  of  the  foreign  government,  to  direct  that 
the  regulations  shall  apply  to  the  ships  of  foreign  countries, 
whether  within  British  jurisdiction  or  not,  and  that  such 
ships  shall,  for  the  purpose  of  the  regulations,  be  treated  as 
if  they  were  British  ships.  By  Orders  in  Council  of  18th  May 
and  7th  July,  1897,  they  have  been  applied  to  ships  of  the 
Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil, 
Chili,  China,  Costa  Eica,  Denmark,  Ecuador,  Egypt,  France, 
Germany,  Greece,  Guatemala,  Italy,  Japan,  Mexico,  Nether- 
lands, Norway,  Peru,  Portugal,  Russia,  Siam,  Spain,  Sweden, 
United  States ;  with  a  proviso  that,  in  the  case  of  China,  they 
shall  apply  only  to  ships  of  war  and  merchant  ships  of 
foreign  type. 

At  the  present  date  (1903)  ships  of  Cochin,  Kattyawar, 
Khelat,  Kutch,  Muscat,  Travancore,  and  Zanzibar  (see  Order 
in  Council  of  6th  September,  1880) ;  ships  of  Ecuador  and 
Hawaii  (see  Order  in  Council  of  27th  November,  1880) ;  and 
ships  of  Turkey  (see  Order  in  Council  of  9th  July,  1886), 
are  subject  to  the  Regulations  of  1880  or  1884  ((?),  except,  in 
the  case  of  Japan,  the  Article  as  to  fog-horns,  and,  in  the 
case  of  Turkey,  the  Article  as  to  bells. 
Roof  of  Production  of  the  Gazette  containing  the  Order  in  Council 

regulations,     mating  or  altering  such  regulations,  or  a  copy  of  the  regu- 

(<0  14  &  16  Yiot.  0.  79 ;   17  &  18      Swabej's   Bep.  ;    26    &   26    Tict 
Yiot.  o.  104 ;    Admiralty  Order  of      o.  63 ;  67  &  68  Yiot.  c  60. 
26th    Oet.    1868,    see    Appendix,  {$)  See  67  ft  68  Yiot.  c.  60,  s.  746. 
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lations  signed  or  purporting  to  "be  signed  by  a  secretary  or 
assistant  secretary  of  the  Board  of  Trade,  or  sealed  or 
purporting  to  be  sealed  with  the  seal  of  the  Board  of  Trade, 
is  sufficient  evidence  of  the  due  making  and  purport  of 
such  regulations  (/). 

The  Submarine  Telegraph  Act,  1885  (48  &  49  Viot.  o.  49),  Submarine 
embodying  a  Convention,  to  which  the  principal  maritime  Act^^86. 
nations  are  parties,  provides  for  the  making  of  special  regu- 
lations for  preventing  collision  with  ships  engaged  in  tele- 
graph cable  work.  No  such  regulations  as  are  referred  to 
in  the  Convention  have  been  agreed  to  by  the  signatory 
Powers  up  to  the  present  date.  The  Convention  has  been 
amended,  with  reference  to  the  liability  for  damage  to 
cables,  by  50  Viot.  c.  3,  and  an  Order  in  Council  of  3rd  May, 
1888,  in  pursuance  of  a  notice  of  20th  April,  1888  (gazetted 
24th  April,  1888). 

.    It  has  been  said  that  the  object  of  the  existing  regulations  Whether 
is   not  only  to  prevent  collisions,   but  to    minimise   their  JiJ^ted^to^ 
effect  (^).     It  is  not  clear  that  his  Majesty  has  power  to  other  objects 
make  regulations  for  any  object  but  to  prevent  collisions.  ing^TOiM^ 
Any  regulation,  however,  directed  to  mitigate  the  effect  of  a  f^i"**^v"^?^ 
collision  would  probably  be  held  to  tend  to  the  prevention  of  Shipping  Act, 
collision,  and  to  be  well  made  under  the  powers  given  to  his  ^®^*' 
Majesty  by  the  Act  above  mentioned. 

The  power  given  by  the  Merchant  Shipping  Act,  1894,  l^  ^^^\ 
s.  418,  is  "  to  make  regulations  for  the  prevention  of  collisions  apply, 
at  sea ''  (A) ;  and  the  heading  of  the  regulations  in  the  schedule 
to  the  Order  in  Council  of  27th  November,  1896,  so  describes 
them;  but  the  preliminary  paragraph  of  the  regulations 
states  that  they  are  binding  ^'  in  all  waters  connected  there- 
with," i.e.y  with  the  sea.  Whether  they  have  statutory  force 
elsewhere  than    "  at    sea "    is  not  clear  (*) ;   whether,  for 

{/)  57  &  t58  Viot.  o.  60,  bs.  695,  King  to  make  roles  for  waters  where 

719,  738.  there  is  no  other  authority  to  make 

{ff)  See  per  Lord  Watson  in  The  them.    Under  this  power  roles  ha^e 

Voorwaarti  and  The  Khedive,  5  App.  been  made  for  Windermere  Lake  : 

Cas.  876,  903, 904;  and  see  Maclaren  Ord.  in  Oooncil,  19th  Nov.  1902. 

V.  (Jompagnie  Frangaite  de  Navigation  {%)  See  per  Brett,   L.  J.,  in   The 

a  Vapeur,  9  App.  Cas.  640,  651,  652.  Franconia,  2  P.  D.  8.     The  dictum 

(h)  The  Act    (s.   421),   and    also  of  the  Lord  Jostice  in  this  case,  to 

Art.  30  (infra,  p.  493),  preserve  the  the  effect  that  the  Regulations  of 

force  of  rules  made  under  local  Acts ;  1863  were  inapplicable  in  a  winding 

and   the  same  section  enables  the  river,  cannot  mean   that  thej  are 
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example,  an  mfringeinent  of  them  in  a  river  or  harbour, 
where  no  local  rules  are  in  force,  would  bring  a  ship  within 
the  penalty  of  sect.  419  is  doubtful.  It  would  seem  that  so 
highly  penal  an  enactment  must  be  construed  strictly,  and 
that  an  infringement  elsewhere  than  at  sea  is  not  within  the 
purview  of  sect.  419  {k).  But,  except  in  waters  where  local 
rules,  inconsistent  with  the  regulations,  are  in  force,  it  would 
probably  be  held  that  vessels  are  required  to  navigate  in 
accordance  with  the  regulations  in  rivers  and  harbours,  as 
well  as  at  sea.  Many  cases  have  been  decided  upon  the 
assumption  that  they  apply  in  rivers  and  narrow  waters  (/). 
The  operation  of  Art.  26  (the  starboard  side  rule)  is  certainly 
not  confined  to  narrow  channels  '^  at  sea  "  (m).  On  the  sea, 
everywhere,  except  where  inconsistent  (w)  local  rules  are  in 
force,  they  are  directly  applicable  (o).  Their  application  in 
winding  rivers  and  in  waters  where  local  rules  are  in  force  is 
considered  below  under  Arts.  19,25,and  29  (pp.  399, 440, 482). 
By  Scottish  Courts  the  regulations  have  been  held  to  apply 
in  the  Clyde.  Notwithstanding  the  existence  of  local  rules 
of  navigation  applicable  to  the  Clyde,  a  steamship  was  held 
in  fault  for  disobedience  to  Arts.  13  and  18  of  the  Begnlfr- 
tions  of  1863  {p).    From  this  decision  it  appears  that  in 

never  applicable  in  snoh  waters.    It  E.  93  ;    The  Velocity,  L.  R.  3  P.  C. 

must  be  taken  to  mean  that  they  are  44  ;    The  Cologne  and  The    Monger, 

not  always  applicable  in  a  winding  ibid.  4  P.  G.  619  ;  The  Otcen  Wallie, 

riyer  to  ships  in  such  positions  that  L.  B.  4  A.  &  E.  175  ;  The  Khedive, 

they  would  be  bound  by  them  if  at  5  App.  Gas.  876  (Penang  channel) ; 

sea.    The  Admiralty  Rules  of  1851  and  see  Th^  Fyenoord,  Swab.  374; 

as  to  ship's  lights  were  held  to  apply  The  Germania,V.  G.  llih  June,  1875, 

in  the  Tliames  :  Morrison  v.  General  cited  1  Maude  &  PoUook  on  Shipping, 

Steam  Navigation    Co,,   8    Ex.    733.  606,  note  (t) ;    The  Leverington,  11 

The  Order  in  Gouncil  applpring  the  P.  I).  117.    In  America  the  Act  of 

Regulations  of  1863  to  certam  inland  Oongrees  embodying  the  Regulations 

waters,  assumes  that  their  operation  of  1863  is  expressed  to  be  for  pre- 

is  not  confined  to  the  sea.  venting  collisions  '*  on  water.'*     By 

{k)  In  America,  power  is  given  by  the  Ganadian  statute  31  Vict.  c.  58, 

Act  of  Gongress  of  19th  Feb.  1895,  the  regulations  are  applicable  over 

c.    102,    to    a    department    of   the  all  the  inland  and  otner  navigable 

Oovemment  to  fix  ^e  line  dividing  waters  of  the  Dominion, 

waters  within  which  the  sea  regn-  (#n)  See  The  Leverington,  11  P.  D. 

lations  are  applicable  from  inland  117. 

and  coast  waters  within  which  local  '      (n)  43  Vict.  c.  29  (Oanada),  s.  4, 

rules  are  in  force.    The  ''London  makes  void  local  rules   which  are 

Gazette"  of  30th  March,  1897,  con-  inconsistent  with  the  regulations, 

tains  Notices  to  Mariners  (No.  349  (o)  See  The  Saxonia,  Lush.  410,  as 

at  1895,  and  No.  171   of  1897)  of  to  the  application  of  a  former  Act  to 

the  fixing  of  such  lines  in  certain  foreign  ships  in  the  Solent. 

American  waters.  {p)  Little  v.  Bums,  The  Owl  and 

(Q  The  Concordia,  L.  R.  1  A.  &  The  Ariadne,   9  Gt.  of   Sees.   Gas. 
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Scotland  the  regulations  are  held  to  be  applicable  in  rivers,  as 
well  as  at  sea,  and  that  where  local  rules  axe  in  force  thej  are 
to  be  oonstnied  and  applied  in  conjunction  with  the  general 
regulations.  In  The  Carlotta  {q)  Gorell  Barnes,  J.,  was 
disposed  to  hold  that  they  so  apply  in  the  Thames. 

The  regulations  apply  to  all  seagoing  ships  and  craft,  Towbat 
whether  large  or  small,  and  whether  propelled  by  oars,  sails,  ap^y.  ^^ 
or  steam  (r).  A  large  and  unwieldy  steamship  will  not  be 
heard  to  allege,  as  an  excuse  for  not  obeying  them,  that  the 
craft  with  which  she  was  in  collision  was  a  smaU.  and  handy 
boat  that  could  easily  have  got  out  of  the  way ;  or  that  she 
(the  steamship)  was  a  trader  carrying  mails,  and  that  the 
plaintiflf  ship  was  a  pleasure  craft  («).  Whether  they  apply  to 
craft  intended  never  to  go  to  sea,  as  hulks,  harbour  lighters, 
and  sach  craft,  seems  doubtful  {t).  As  to  their  application  to 
his  Majesty's  ships,  ships  of  foreign  governments,  and  ships 
sailing  under  convoy,  see  Art.  13,  infray  p.  365. 

The  regulations  apply  to  British  ships  everywhere  (w).    To 

foreign  ships  within  British  jurisdiction  they  apply  directly, 

as  forming  part  of  the  municipal  law  of  this  country  {x). 

They  are  also  applicable  to  foreign  ships  out  of  British 

jurisdiction,  and,  in  the  case  of  a  collision  on  the  high  seas, 

or  in  foreign  waters,  are  applied  to  such  ships  by  British 

Courts  by  virtue  of  57  &  58  Vict.  c.  60,  s.  424. 

The  regulations  are  part  of  the  municipal  law  of  this  Their  inter- 
national 

character. 
4th  ser.   118,  where,  however,  the      as  regulations   for   $hip9.      As   to 
ship  was  in  fault  upon  the  facts.      electric  ships,  see  infra^  p.  333. 
See  also  I%<?  Gertnania,  cited  Maude  u\  xhe  Medttsa,  46  Fed.  Rep.  303. 

IS'?^  wW^^fZl^^^^  0  The  a  S.  Butler,  L.  R.  4  A.  & 

note  (»),  where  the  collision  was  in      ^  ^^oo       a  i.«nr  «,««  i»«m  ««*  ♦.>  v« 

the  Humher,  near  the  Flat  Holm  ^  ?f^^:fv?J^^Ti«  v;^^^ 

Sand,  and  the  regulations  as  to  lights  *  ^P  ^'^J\f  }SJf'  ^-  l?*! 

were  held  to  apply.    In  The  rfkin,  "^A    %.f^TliiiLr^^ 

(1897)  App.  Cas.  533,  they  were  f;.  ^'^^"*  Navigatum  Co.,  14  L.  T. 
applied  in  a  foreign  river.    In  The  /,„,...,  ,    ,      ,     , 

Nertmo  and  The  Dromedary,  22  Ct.  of  ('0  Subject,  it  seems,  to  local  rules, 

Sess.  Cas.  4th  ser.  237,  it  was  as-  and  m  colonial  and  foreign  waters  to 

snmed    that    the    sea    regulations  oobnial  and  municipal   Liws.      In 

applied  in  the  Clyde.    But  in  none  America  it  has  been  doubted  whether 

of  theee  cases  was  the  point  reaUy  t^o  American  ships,  whilst  passing 

djg0^i3Bed.  through  Canadian  waters  on  their 

(q)  (1899)  P.  223.  voyages  to  and  from  American  ports, 

(r)  Ex  parte  Ferguson  and  HuUh-  ar®  required  to  comply  with  the  sea 

ifMon,  L.  R.  6  Q.  B.  280 ;    and  see  regulations  or  Canadian  local  rules : 

26  &  26  Vict.  c.  63,  ss.  25,  27,  and  The  New  York,  82  Fed.  Rep.  819. 
28,  where  the  regulations,  including  {x)  And  expressly  by  57  &  58  Vict, 

those  for  fishing  boats,  are  spoken  A  o.  60,  a.  418. 
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Uniform 
conatruotion 
of  the  regu- 
lations 
desirable. 


Bnlefor 

constraingf 

them. 


oounfay,  of  some  foreign  countries  (y),  and  of  seyeral  British 
Colonies.  In  the  United  States  it  has  been  held  that,  haying 
teen  adopted  by  all  maritime  nations,  the  regulations  are  of 
universal  application,  and  form  part  of  the  international  or 
general  maritime  law  of  the  world  (z). 

The  international  character  of  the  regulations,  and  the 
safety  of  navigation,  require  that  they  should  be  understood 
by  the  seamen  of  different  nations  in  the  same  sense.  It  is 
therefore  of  importance  that  the  construction  placed  upon 
them  by  the  Courts  of  different  countries  should  be  uniform. 
This  has  been  distinctly  recognized  in  America.  The 
foUowiug  observations  occur  in  a  judgment  of  a  Circuit 
Court  of  the  United  States :  "  The  paramount  importance  of 
having  international  rules,  which  are  intended  to  become 
part  of  the  law  of  nations,  understood  alike  by  all  maritime 
powers,  is  manifest;  and  the  adoption  of  any  reasonable 
construction  of  them  by  the  maritime  powers  named  affords 
sufficient  ground  for  the  adoption  of  a  similar  construction  of 
our  statute  by  the  Courts  of  this  country  "  (a). 

In  the  Courts  of  this  country  the  ships  of  a  foreign  country 
to  which  the  regulations  have  been  applied  by  Order  in 
Council,  will,  it  is  conceived,  be  bound  by  the  English  version 
of  the  regulations.  The  foreign  versions  of  the  Regulations 
of  1863  were  not,  in  all  cases,  exactly  equivalent  to  the 
English  version.  An  important  article  of  the  Portuguese  _ 
regulations  was  open  to  a  construction  which  was  entirely 
different  to  that  borne  by  the  English  version  (6). 

The  following  observations  of  Jessel,  M.  R.,  upon  the  con- 
struction of  the  Thames  Rules  appear  to  supply  the  rule  for 
construing  all  statutory  regulations  for  preventing  colli- 
sions (e) :  '^  It  must  be  remembered  what  these  rules  are. 
They  are  issued  for  the  g^dance  of  masters  of  yessels ;  and. 


(^)  Amongst  others,  the  United 
States,  vhere  they  apply  to  all 
public  and  private  vess^ :  Ch.  802 
of  the  laws  of  1890 ;  and  Germany. 

(2)  Th€  Scotia  and  The  Berkshire, 
14  Wall.  140;  The  Belgcnland,  7 
Davis,  355. 

(a)  Per  Benedict,  J.,  in  The  Syl^ 
vester  Hale,  6  Bened.  523;  and  a 
similar  opinion  was  expressed  by  the 


Court  in  The  Free  StaU^  Brown,  Ad. 
251,  261. 

{b)  See  oorrespondence  relating  to 
the  collision  between  The  Ituulano 
and  The  City  of  Mecca,  Pari.  Pap.  C. 
3443,  Sess.  1882. 

(c)  The  Libra,  6  P.  D.  139,  142. 
See  also  per  Brett^  M.  B.,  in  The 
Margaret,  9  P.  D.  47. 
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therefore,  the  proper  mode  of  construing  them  is  to  read  them 
literally.  .  .  .  Certainly  rules  issued  as  these  are  should  be 
construed  literally,  if  they  can  he  construed  at  all."  In  The 
Duneim  (d),  Brett,  M.  R.,  with  reference  to  Art.  9  of  the 
Regulations  of  1863,  said :  "  My  view  of  an  Act  of  Parlia- 
ment— and  this  article  is  equivalent  to  an  Act  of  Parliament 
— which  is  made  applicable  to  a  large  trade  or  business  is, 
that  it  should  be  construed,  if  possible,  not  according  to  the 
strictest  and  nicest  interpretation  of  language,  but  according 
to  a  reasonable  and  business  interpretation  of  it  with  regard 
to  the  trade  or  business  with  which  it  is  dealing."  And  in 
another  case  the  same  learned  judge  said :  ''  I  take  it  that 
the  basis  of  the  regulations  for  preventing  collisions  at  sea  is, 
that  they  are  instructions  to  those  in  charge  of  ships  as  to 
their  conduct ;  and  the  Legislature  has  not  thought  it  enough 
to  say,  *  We  will  give  you  rules  which  shall  prevent  a  colli- 
sion * ;  they  have  gone  further  and  said  that,  for  the  safety 
of  navigation,  we  will  give  you  rules  which  shall  prevent  risk 
of  collision  "  (e). 

"Where  no  special  circumstances  exist  to  make  the  regula-  They  fumiah 
tions  inapplicable,  they  furnish  the  paramount  rule  for  the  negU^noe. 
decision  of  the  question  as  to  which  ship  is  in  fault  in  every 
case  of  collision.  Public  policy,  as  well  as  the  best  interest 
of  all  concerned,  requires  that  they  should  be  enforced  in  all 
cases  to  which  they  apply  (/).  Departure  from  them  is 
justifiable  only  in  one  event ;  namely,  where  it  is  necessary 
in  order  to  avoid  immediate  danger  (g).  It  is  not  justifiable 
on  the  ground  that,  under  the  circumstances  of  the  case,  it 
would  be  better  seamanship  not  to  comply  with  them  (h) ;  or 
on  the  ground  that  by  departing  from  them  the  violence  of 
the  blow  would  be  lessened  (A)  ;  or  because  both  ships  (tugs) 
are  racing  for  a  schooner  to  get  the  towage  job(i).  But 
though  the  regulations  are  the  paramount  rules  of  navigation, 

{d)  9  P.  D.  164.  infray  p.  467  ;    The  VowrwaarU  and 

(«)  Ftr  Brett,  H.  B.,   The  JSeryl,  The  Khedive,  5  App.  Gas.  876. 

9  P.  D.   137,   138.    And  see  infra,  (y)  See  below,  Art.  27,  as  to  the 

p.  323,  as  to  the  circumstances  under  ciroumstances  under  which  departure 

which  the'^regulations  are  applicable.  from  the  regulations  is  allowed. 

(/)  New  York  and  Liverpool  U,  S.  (A)  The  Voortoaarta  and  The  Khe- 

Mail  Steamship   Co,   v.  Eumball,  21  dive,  5  App.  Cas.  876,  895. 

How.  372,  383.    And  see  The  By-  (t)  Latham  y.  Hamilton  and  Merri- 

foged  Chriatensen,  4  App.  Cas.  669,  man  Co,,  63  Fed.  Hep.  856. 

M.  Y 
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yet,  where  the  usage  of  the  place  and  the  busmess  and  oonrsee 
of  partioular  vessels  are  obvious  and  well  known,  no  seaman 
has  a  right  to  neglect  the  knowledge  he  has  of  the  probable 
movements  of  other  ships  with  reference  to  such  usage.  Thus, 
in  New  York  Harbour  it  is  held  that  a  vessel  must  act  ac- 
cording to  her  knowledge  of  the  course  which  a  ferry-boat 
usually  takes  in  making  her  slip  (A-).  So  where  warps  are  to 
be  expected  and  are  commonly  used  in  transporting  vessels 
and  shifting  berths,  a  look-out  for  them  is  no  more  than 
reasonable  (/).  Although  the  regulations  in  ordinary  oases 
afford  a  test  of  negligence,  and  in  some  case  proof  of  depar- 
ture from  them  is  equivalent  to  proof  of  negligence,  they  are 
not  to  be  applied  mechanically,  to  determine  whether  a  ship 
is  in  fault  for  a  collision.  Even  where  a  position  of  risk  is 
established,  and  a  particular  Artide  is  proved  to  have  been 
applicable,  a  vessel  will  not  be  held  in  fault  for  non-compli- 
ance with  it,  if  the  time  during  which  it  was  applicable  was 
so  short,  or  the  circumstances  so  startling,  that  a  seaman  of 
ordinary  skill,  care,  and  nerve  might  reasonably  be  excused 
for  not  having  appreciated  the  situation  in  time  to  enable  him 
to  obey  the  law  (m). 

Where  the  regulations  are  clearly  inapplicable,  as  where 
the  ship  cannot  take  the  step  required  without  going  ashore, 
or  endangering  herself  or  other  vessels,  the  question  which 
ship  is  in  fault  is  tried,  without  regard  to  the  regulations,  by 
the  ordinary  rules  of  seamanship.  Provided  they  are  not 
inconsistent  with  the  regulations,  the  rules  or  practice  of 
seamen,  although  they  have  not  the  force  of  law,  are  equally 
binding  with  the  regulations,  and  upon  British  and  foreign 
ships  alike  (n).  The  regulations  are  framed,  primarily,  for 
the  purpose  of  preventing  collision  between  two  ships  navi- 
gating in  the  ordinary  way  upon  definite  courses.  There  are 
many  cases  to  which  they  are  inapplicable,  and  in  such  cases 
the  ships  must  keep  clear  of  each  other  by  the  exercise  of 
ordinary  care  and  seamanship.  Thus,  it  hem  been  held  in 
America  that  the  "  crossing "  rule  does  not  apply  to  two 

(*)  The  John  8,  Larcyy   29  Fed.       rfitv?,   6  App.   Cag.   876,   902  ;    Ihe 

K^.  644.  Theodore  H,  Randy  12  App.  Gas.  247. 

/n   mr    «.  »j     01  I?  J   Tk       oci  («)  ^8    to  the  mode  of   proving 

(J)  m  ruUa,  31  Fed.  Eep.  361.         ^^>^ „f  „^„y^ ,^1  ,„^  J^,^ 

(m)  Tht  VoorvKuarlt  and  Th*  Khe-      ship,  see  tupra,  p.  291. 
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steamshipsy  of  which  one  was  backing  stem  foremost  out  of 
her  slip  in  New  York  harbour  and  the  other  was  on  her 
course  down  the  river  (o).  The  Court  intimated  that  the  case 
was  one  of  "special  circumstances,"  and  provided  for  by 
Art.  29.  There  is  a  similar  decision  as  to  the  rule  requiring 
a  ship  to  keep  her  course  and  speed,  where  the  ship  in  ques- 
tion was  a  New  York  ferry-boat  about  to  "  make  her  slip  "  (p) . 

The  regulations  define  the  steps  to  be  taken  by  each  vessel,  Both  ships 
and  they  are  not  complied  with  unless  each  vessel  takes  the  ShTregrS- 
steps  required  of  her.     The  neglect  of  one  to  comply  with  ^o^- 
the  regulations  is  no  excuse  to  the  other,  if  she  fails  to  do 
what  is  required  of  her,  although  a  collision  would  have  been 
avoided  if  either  had  complied  with  the  law  (q). 

The  question  as  to  the  time  and  circumstances  at  and  under  Gmnmi- 
which  the  regulations  become  applicable  was  discussed  by  ^S^regn^ 
Brett,  M.  R.,  in  T/ie  Beryl  (r).     The  Master  of  the  EoUs,  and  Utions  we 
the  other  members  of  the  Court  of  Appeal  (Bowen  and  Fry,  S^  of    ^ ' 
L.  JJ.),  held  that  the  regulations  were  intended  not  only  to  «>^^o^- 
prevent  collision,  but  to  prevent  risk  of  collision ;  and  that  it 
is  a  rule  of  interpretation  of  the  regulations  that  "  they  are 
all  applicable  at  a  time  when  the  risk  of  collision  can  be 
avoided,  not  that  they  are  applicable  when  the  risk  of  colli- 
sion is  already  fixed  and  determined."     The  Court  laid  stress 
upon  the  words  "  so  as  to  involve  risk  of  collision,"  which 
occur  in  several  of  the  Articles  (9),  and  held  that  they  do  not 
refer  to  an  existing  risk  of  collision,  but  point  to  a  time  before 
risk  of  collision  has  arisen,  and  where  it  is,  or  ought  to  be, 
apparent  that  there  will  be  risk,  if  nothing  is  done  to  prevent 
it.     "Another  rule  of  interpretation  of  these  regulations  is 
(the  object  of  them  being  to  avoid  risk  of  collision),  that  they 
are  all  applicable  at  a  time  when  the  risk  of  collision  can  be 
avoided — not  that  they  are  applicable  when  the  risk  of  colli- 
sion is  already  fixed  and  determined.     We  have  always  said 
that  the  right  moment  of  time  to  be  considered  is  that  which 


(0)  The  Servia,  42  Davis,  144.  9  Ct.  of  Sess.  Gas.  4th  ser.  118. 

(p)   WdUh  V.  Brooklyn  and  New  (r)  9  P.  D.  137 ;  and  in  The  Lor- 

TorA;  iWry  a>.,  68  Fed.  Rep.  507.  rfo^#w,  10  P.  D.  6.    See  also  TA*  ^*or, 

(q)  The  Clara,  49  Fed.  Kep.  766  ;  11  P.  D.  24,  29  ;  The  Memnon,  6  Asp. 

The    America,    2    Otto,    432  ;     The  M.  G.  317. 

Araxet    and    The  Black   Prince,    15  («)  In  Art.   20  the  words  **  such 

Moo.  P.  C.  122;    Little  y.  Bums,  directions"  are  substitated  for  <<  so.'' 

y2 
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exists  at  the  moment  before  the  lisk  of  collision  is  consti- 
tuted" (0.  So,  in  The  Stanmore  («),  Brett,  M.  R,  held  the 
regulations  to  apply  where  there  is  "a  probability  of  risk." 

What  ooQ-  What  constitutes  risk  of  collision  it  is  diflScult  to  define ; 

^^SSion"  "  ^*  ^®*  utterly  impossible  for  the  Legislature  to  have  deter- 
mined, or  described,  what  should  constitute  risk  of  a  collision; 
for  that  must  always  be  decided,  according  to  the  circum- 
stances of  each  case,  by  men  of  nautical  experience  "  {x).  It 
has  been  described  as  a  "chance,"  a  "probability,"  a 
"  strong,"  or  a  "  reasonable  "  (y)  probability  of  collision ; 
and  distingmshed  from  a  "  possibility  "  of  collision  (z).  In  a 
case  under  14  &  16  Vict.  c.  79,  Dr.  Lushington  said :  "  This 
chance  of  collision  is  not  to  be  scanned  by  a  point  or  two. 
We  have  held  over  and  over  again  that  if  there  be  a  reason- 
able chance  of  collision  it  is  quite  sufficient.  .  .  .  We  have 
never  got  to  this,  and  I  hope  never  shall,  that  it  (the  role) 
applies  where  two  vessels  are  sailing  properly,  and  there  is 
no  chance  of  a  collision"  (a).  In  another  case  the  same 
learned  judge  said  :  "  The  whole  evidence  shows  that  it  was 
the  duty  of  The  Colonia^  with  the  wind  free,  to  have  made 
certain  of  avoiding  The  Susan.  She  did  not  do  so,  but  kept 
her  course  till  she  wem  at  so  short  a  distance  of  a  cable  and 
a-half 's  length,  in  the  hope  that  the  vessels  might  pass  each 

(0  Per  Brefct,  M.  R.,  The  BeryL  b.  296,  and  were  oommented  npon  by 

9  P.  D.  137,  140.    It  is  submitted  Dr.   Lushington   in    Th$   InJUxibie, 

that  this  view  of  the  application  of  Swab.   32.     In  an  American  case, 

the  steering  and  sailing  rules— that  The  Milwmikee^  Brown,  Ad.  313,  the 

the  steps  required  by  them  are  to  view  of  Brett,  H.  R.,  in  The  Bervl, 

be  taken,  not  only  where  there  is  seems  to  have  been  taken,  that  uie 

risk  of  collision,  but  where  there  is  regulations    apply  before    there  is 

no  risk,  and  only  a  probable  risk —  actual  risk, 

will  raise  serious  difficulties,  both  /fA  10  P  D   134 

^T^^  C^t:^^Lf.  ^U-^.  Swab.  120.^ 

been  that  the  regulations  (the  steer-  (y)  The  Cleopatra,  Hid,  136 ;    The 

ing  and  sailing  rules)  applied  only  Ericsson ,    ibid.    38 ;     The    Duke    of 

where  there  was  risk  of  collision ;  Smeex,  1  W.  Rob.  274 ;  The  Dum- 

and  it  is  submitted  that  this  is  the  />***»»  Swab.  63,  65 ;  witii  reference 

more  natural   and   more  beneficial  ^  the  same  expression  in  17  &  18 

construction.      The  danger  is  that  Vict.  c.  104,  s.  296. 

two  minds  will  seldom  agree  as  to  (z)  The  Erieewn,  Swab.    38.    But 

there  being  a  probabili^  of   risk.  see  The  Voortoaarts  and  The  Khedive, 

The  actual  existence  of  risk  is  a  fact  per  Lord  Hatherley,   6   App.  Gas. 

about  which  there  can  be  less  doubt.  876,  906  ;   and  per  PoUock,  C.  B., 

Gp.    ITie    General    U.    8.    Grant,   6  General    Steam    Navigation    Co,    y. 

Bened.  466,  infra,  p.  413.     Similar  Mann,  14  G.  B.  127,  132. 

words  occur  in  17  ft  18  Vict.  o.  104,  (a)  The  Sylph,  2  Sp.  75,  82. 
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other.  Now  it  never  can  be  allowed  to  a  vessel  to  enter  into 
nice  oalculations  of  this  kind,  which  most  be  attended  with 
some  risk,  whilst  it  has  the  power  to  adopt,  long  before  the 
ooUifiion,  measures  which  would  render  it  impossible  "  (b).  In 
The  Banshee  {c)y  Lindley,  L.  J.,  seems  to  have  considered 
that  risk  of  collision  did  not  exist  where  one  vessel  (in  that 
case  an  overtaking  ship)  could  with  reasonable  care,  have 
avoided  the  other,  notwithstanding  an  admitted  or  assumed 
alteration  of  the  course  of  the  latter ;  and  that  if  the  alteration 
of  course  made  it  impossible  for  the  overtaking  ship  to  avoid 
the  ship  ahead  except  by  exercise  of  more  than  ordinary  care, 
the  latter  was  in  fault. 

In  practice,  one  of  the  most  usual  indications  of  risk  of  Indications 
collision  is  that  the  approaching  ship  remains  upon  the  same  ?|^  "^' 
bearing  from  the  observing  ship  for  an  appreciable  length  of  ship  not 
time.      If  the  bearing  alters  quickly  when  the  ships  are  a  ^^f  ^^^ 
considerable  distance  apart,  there  is  no  risk.     The  existing 
regulations  (Art.  17)  calls  attention  to  this  fact. 

Another  indication  of  risk  of  collision  at  night  is  the  Opening  or 
alteration  of  the  apparent  horizontal  distance  between  an  jjjl^^ 
approaching    steamship's  masthead  and    side  light.     This  and  dde  light, 
alteration  usually  indicates  a  change  in  direction  of   the 
approaching  ship's  head  and  course,  but  it  is  of  little  value  in 
estimatuig  risk  .of  collision,  unless  the  relative  positions  of 
the  masthead  and  side  lights  are  known.     Steamships'  side 
lights  are  seldom  carried  exactly  abreast  of  her  masthead 
light,  and  are  often  a  oonsidq^able  distance  forward  or  aft  of 
it.      In  most  vessek  they  are  carried  abaft  the  masthead 
light ;  but  in  some  of  the  newer  vessels,  and  in  ocean  liners, 
they  are  carried  in  miniature  lighthouses  erected  on  the  deck 
forward  of  the  masthead  light.     When  the  relative  position 
of  the  lights  is  known,  the  alteration  in  the  ship's  course 
may  be  known  by  the  following  rule : — 

Where  the  side  light  is  abaft  the  masthead  light,  the 
apparent  distance  between  those  lights  increases  as  the  ship's 
head  turns  away  from  the  observer ;  they  close  as  the  ship's 

(h)  The  Cfolonia,  3  Not.  of  Caa.  *nfra,  V-  329,  for  the  facts  whidi,  if 

13  note.  oorrectlj  stated  in  the  zeport  of  Lord 

'         *  ^,    ^  ^  Esher's  judgment  seem  clearlj  to 

{e)  6  Aap.  M.  0.  221,  223.    See  «<  involve  risk  of  collision." 


826 


THE  REGULATIONS. 


Amerioan 
oases  as  to 
the  meaning 
of  "ziskof 
collision." 


head  is  turning  towards  him  (d).  Where  the  side  light 
is  forward  of  the  masthead  light,  the  masthead  and  side  light 
broaden  as  the  ship's  head  is  turning  towards  an  observer 
forward  of  a  line  joining  the  masthead  and  side  lights ;  whilst 
to  an  observer  abaft  that  line,  the  lights  are  at  the  same  time 
closing  (^). 

In  estimating  risk  of  collision,  it  seems  that  the  possibilitj 
of  the  other  ship  being  unable  to  comply  with  the  regulations, 
or  of  her  negligently  departing  from  them,  is  not,  under 
ordinary  circumstances,  to  be  taken  into  consideration  (/). 

Bisk  of  collision,  such  as  will  bring  into  operation  Art.  23 
(requiring  a  steamship  under  certain  circumstances  to  slacken 
her  speed  or  to  stop  and  reverse),  appears  to  be  of  a  more 
imminent  character  than  that  which  brings  other  articles  into 
operation.  The  question  will  be  considered  below  in  connec- 
tion with  that  article. 

The  difficulty  of  defining  the  moment  at  which  these 
regulations  become  applicable  has  been  recognized  by  the 
Amerioan  Courts  (^).  The  following  passage  from  a  judg- 
ment of  the  Supreme  Court  of  the  United  States  expresses 
the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable : — "  Eules  of  navigation, 
such  as  have  been  mentioned  (as  to  the  duties  of  two  vessels 
approaching  each  other),  are  obligatory  upon  such  vessels 
when  approaching  eaxjh  other  from  the  time  the  necessity  for 
precaution  begins ;  and  they  continue  to  be  applicable  as  the 
vessels  advance  so  long  as  the  means  and  opportunity  to 
avoid  the  danger  remain.  They  do  not  apply  to  a  vessel 
required  to  keep  her  course  after  the  approach  is  so  neax  that 
the  collision  is  inevitable,  and  are  equally  inapplicable  to 
vessels  of  every  description  while  they  are  yet  so  distant  from 
each  other  that  measures  of  precaution  have  not  become 
necessary  to  avoid  a  collision  "  (A). 


{d)  Except  in  the  case  of  an  ob- 
senrer  abaft  the  line  at  right  angles 
to  a  line  joining  the  ma^ead  and 
sidelights  (nupposing  them  to  be  in  the 
same  norizontal  plane),  a  case  which 
for  thepresent  purpose  may  be  neglec- 
ted. 1%€  Stanmore,  1 0  P.  D.  1 34,  is  an 
instance  of  the  rule  stated  in  the  text. 

(e)  Except  in  the  case  mentioned 
in  the  last  note.    In  The  Albia,   8 


Asp.  H.  0.  92,  it  was  held  that  the 
closing  of  the  lights  was  not  such  an 
indication  of  risk  as  to  make  it  neoes- 
sarj  to  stop  and  reverse. 

(/)  The  Jetmond  and  The  Earl  of 
Elgin,  L.  R.  4  P.  C.  1 ;  WiUtm  t. 
Currie,  (1894)  A.  G.  116 ;  The  John 
King,  49  Fed.  Rep.  469. 

{g)  The  NicholU,  7  WaU.  666. 

(h)  The  JFenona,  19  Wall.  41,  52. 


APPLICABLE  UNDEE  WHAT  CIRCUMSTANCES. 


827 


It  would  therefore  seem  that  the  regulations  do  not  apply, 
or  at  least  that  departure  from  them  is  justifiable,  where  the 
collision  is  in  fact  inevitable,  though  there  appears  to  be  a 
ohanoe  of  esoape  by  departing  from  the  regulations  (t). 

In  The  Milwaukee  (A;),  it  was  said  by  the  same  Court  that 
where  vessels  are  meeting  or  passing  in  a  crooked  and  narrow 
channel  there  is  always  risk  of  coUision. 

In  The  Libra  (/),  decided  imder  the  Thames  Rules,  in  which 
the  same  phrase,  ^^  risk  of  collision,"  occurs,  Brett,  L.  J.,  con- 
sidered that,  when  the  vessels  were  each  rounding  a  point 
upon  concentric  circles  of  different  diameters,  and  so  that 
they  would  clear  each  other  without  further  alteration  of  the 
helms  than  the  course  of  the  river  required,  there  was  no  risk 
of  collision. 

The  distance,  rate  of  sailing,  and  course  of  another  vessel,  XJnoertainiy 
and  the  direction  of  the  wind,  are  never  known  exactly,  and  "xiriM^risk. 
in  practice  there  is  often  difficulty  in  determining  the  moment 
at  which,  and  the  manner  in  which,  the  regulations  are  to  be 
applied  (m).     In  judging  of  the  course  and  probable  move- 
ments of  a  strange  vessel,  it  must  be  assumed,  under  ordiuary 
oircumstances,  that  she  can,  and  will,  comply  with  the  regu-  • 
lations  (n). 

Where  there  is  no  risk  of  collision,  a  vessel  that  improperly  Alteration  of 
alters  her  helm  so  as  to  bring  about  a  collision  will  be  held  to  to  Mrtwerisk. 
be  in  fault  (o). 

If  a  vessel  is  disabled,  or  slow  in  answering  her  helm,  it  is 
her  duty  to  be  prompt  in  taking  the  measures  required  by  the 
regulations  (^). 

Similar   ezjpreflsions   oocnr    in    the  The  yiew  seems  to  have  been  taken 

judgments  m  The  Nieholh,  7  Wall.  in  some  American  cases   that   the 

666;  The  Johnson,  9  Wail.  146  itaid  steps  required    by  the    regulations 

The  Dexter,  23  Wall.  69.  should    be    taken,    and    the    hekn 

if)  See  The  Benares,  9  P.  D.  16.  altered,  before  any  risk  is  incurred, 

k)  Brown,  Ad.  313  ;  The  Newport  if  the  courses  are  such  that,  if  con- 

Newe,  83  Fed.  Bep.  522.  tinued,  there  would  be  risk.      See 

(/)  6  P.  D.  139,  infra,  p.  633.  The  Milwaukee,  Brown,  Ad.  318, 331. 

(m)  In  the  Courts,  owing  to  the  In  the  same  case,  it  was  held  that 

lonn  of  the  pleadings,  the  question  the  chance  of  the  other  vessel  dis- 

as  to  the  moment  when  the  regrula-  obeying    the   regrulations  must    be 

tionfl  beoome   applicable,  does  not  taken  into  account.    Sed  qu. 
often  arise.  (o)  The  Velocity,  L.  K.  3  P.  0.  44 ; 

(fi)  The  Jeetnond  and  The  Earl  of  The  E»k  and  TheNiord,  L.  E.  8  P.  C. 

Elgin,  L.  B.  4  P.  C.  1.    See  also  436 ;   The  Inflexible,  Swab.  32 ;  The 

The  Free  State,   1  Otto,  200,  for  a  Seaton,  9  P.  D.  1 ;  The  atyofMaeon, 

decision  of  the  Supreme  Court  of  the  92  Fed.  Rep.  207. 
United  States   to  the  same  effect.  (p)  7^  7W<,  5  Not.  of  Cas.  276. 
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Begnlationa  If  a  ship  sees  another  in  a  position  that  may  involve  risk 
until  facta  of  collision,  but  is  unable  to  make  out  what  course  the  other 
known.  jg  ^^^  ^^  should  keep  her  course,  and  not  alter  her  helm,  or 

take  any  decisive  step  until  she  has  ascertained  the  other 
ship's  course  (^).  "The  mere  discovery  of  a  strange  light 
does  not  necessarily  immediately  bind  a  person  in  charge  of 
a  vessel  to  follow  any  particular  rule ;  but  as  soon  as  he  has 
opportunity  of  ascertaining,  by  reasonable  care  and  skill,  what 
the  strange  vessel  is,  and  what  course  she  is  pursuing,  then 
the  rule  which  is  applicable  to  the  circumstances  at  onoe 
becomes  binding  on  him  **  (r). 
Alteration  of  An  alteration  of  the  helm  in  a  fog,  when  the  other  ship 
helm  in  fog.  (j^nnot  be  seen  and  only  her  whistle  is  heard,  is  not  necessarily 
negligence,  though  it  is  made  merely  upon  a  guess  as  to  the 
distance,  course,  speed,  and  direction  of  the  other  ship.  As 
a  general  rule,  in  such  circumstances  a  ship  should  not  alter 
her  course ;  but  each  case  must  depend  upon  its  own  circum- 
stances, and  it  cannot  be  laid  down  that  every  alteration  of 
course  in  ignorance  of  the  position  and  course  of  the  other 
ship  is  in  itself  a  fault  («). 
Alteration  for  An  alteration  of  the  helm  made  for  greater  safety  when 
?Seren?i^'  *^®^®  ^  ^^  ^^  ^^  collision  will  not  be  held  to  be  a  fault. 
A  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a-half ,  put  her  helm  to  starboard,  and  subsequently  came 
into  collision  with  the  other  ship.  It  was  held  that  she  was 
not  in  fault  for  starboarding  [t). 

So  where  a  steamship,  having  another  two  points  on  her 
port  quarter,  and  overtaking  her  on  a  course  converging  with 
her  own,  ported  and  hard-a-ported  when  the  latter  waa  three 
lengths  off,  it  was  held  that  she  had  broken  no  rule  of  navi- 
gation, and  was  not  in  fault  (u). 

{q)  The  Bona  and  The  Ava,  2  Asp.  affd.  in  H.  L.,  (1891)  A.  G.  1.     The 

M.  G.  182 ;  The  James  Watt,  2  W.  JSetolutum,  6  Asp.  M.  G.  363,  is  not 

Rob.  270  ;  The  Moderation,  9  L.  T.  to  the  contrary.    See  per  Lord  Her- 

686 ;   1  Moo.  P.  G.  628  ;  The  Bou-  schell,  (1891}  App.  Gas.  4.     So  in 

fainville  and  The  Jamea  C,  Stevenson,  America :    The   Umbria,    166  17.   S. 

J.  R.  6  P.  G.  316,  321.  Rep.  404. 

(»)    The    rtndomora,   14    P.    172  ;  («)  'ihe  Franeonia,  2  P.  D.  8,  18. 
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It  has  been  held  that  the  vessels  were  approaching  '^  so  as  Gaaes  in 
to  involve  risk  of  collision"  in  the  following  cases: — Two  was^'riskof 
steamships  meeting  on  nearly  opposite  courses  at  a  joint  speed  ooUiflion." 
of  eighteen  or  nineteen  knots,  and  distant  a  mile  and  a-half  (x) ; 
a  steamship  and  a  sailing-ship,  distant  two  or  three  miles, 
and  meeting  at  a  joint  speed  of  seventeen  knots,  the  steam- 
ship not  being  able  to  make  out  the  course  of  the  sailing-ship, 
but  knowing  that  it  was  probably  nearly  opposite  to  her 
own  (y) ;  a  steamship  two  points  on  the  quarter  of  another 
and  overtaking  her,  distant  a  mile  or  less  than  a  mile  (s)  ;  a 
steamship  overtaking  another  upon  a  converging  course,  and 
distant  three  miles  (a).  Where  two  sailing  vessels  were 
approaching  each  other  on  courses  only  half  a  point  from 
being  directly  opposite,  at  a  joint  speed  of  twelve  knots,  and 
distant  from  each  other  two  or  three  miles,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  there  was  risk  of 
collision  ((). 

In  The  Banshee  (c),  a  steamship  was  going  seventeen  knots 
in  Dublin  Bay,  and  overtaking  another  going  ten  or  twelve. 
The  latter  was  800  yards  ahead,  and  the  overtaking  vessel 
was  going  in  such  a  direction  as  to  pass  within  a  ship's  length 
of  her.  It  was  held  that  there  was  no  risk  of  collision,  and 
that  the  leading  ship  was  not  in  fault  for  not  keeping  her 
ooursa     Sed  qu. 

When  two  ships  are  approaching  each  other  with  risk  of  When  the 
collision,  the  rule  of  the  road  applies  once  and  for  all  to  take  or^^Jj^^g»» 
them  clear.     A  ship  is  never  required  by  the  regulations,  rnle  applies, 
after  having  sighted  another,  to  alter  her  course  first  to  star-  to  be  appUc- 
board  and  then  to  port ;  or,  first  to  keep  her  course,  and  then  ^J®  •'^'^;^® 
to  keep  out  of  the  way ;  or  vice  versd.    In  the  case,  for  ex-  mined, 
ample,  of  steamships  meeting  end  on,  or  nearly  so,  each  is 
required  to  alter  her  course  to  starboard.    If,  while  under  the 
port-helm,  the  relative  positions  and  heading  of  the  ships  are 
changed,  so  that  from  meeting  ships  they  become  crossing 
ships,  the  "  meeting  "  rule  does  not  cease  to  operate,  or  give 

(x)  Ths  Je$mond  and  The  Earl  of         (a)  The  Seatwi,  9  P.  D.  1. 
Elgin,  L.  R.  4  P.  C.  1.  \b)  The   Nieholh,    7    WaU.    666. 

(y)  The  Bougainville  and  TheJofnes  ^^^i^  M^T' m^^^ffSite 
C^ce^on^  L.  R.  5  P.  0.  316.  J^^^'^'^^,  '^  tal^^  '^ 

(z)  The  Eraneonia,  2  P.  D.  8.  the  judgment  of  Lord  Eaher. 
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place  to  the  "crossing"  rule.     The  manoBuvre  of  porting 
must  be  persisted  in  until  the  risk  of  collision  is  determined. 
If  porting  will  not  take  the  ships  clear,  Art.  23  or  Art.  27 
may  apply,  and  the  engines  may  be  stopped,  or  any  other 
step  taken  which  is  necessary  to  avert  colUsion;  but  the  ships 
cannot  afterwards,  and  whilst  the  risk  continues,   become 
crossing  ships.     If  once  a  ship  is  within  the  "  meeting  "  role, 
or  any  other  rule  requiring  her  to  take  or  keep  a  definite 
course,  or  requiring  her  to  keep  out  of  the  way,  she  cannot, 
whilst  the  risk  continues,  come  within  the  operation  of  the 
"  crossing  "  rule,  or  any  other  rule  requiring  her  to  adopt  a 
different  manoeuvre.     The  object  of  the  rule  of  the  road  and 
of  the  regulations  woidd  be  entirely  frustrated  if  it  were 
possible  for  a  ship  to  be  thrown  from  one  rule  to  another ;  if, 
whilst  in  the  act  of  obeying  one  Article,  she  was  suddenly  to 
come  within  the  operation  of  another  Article,  requiring  her, 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the   previous  manoeuvre  of  no  effect.     Thus,  The  Moliirey 
overtaking  The  Baines  Hawkins,  brought  the  side  lights  of 
the  latter  into  view  as  she  drew  up  abreast.     It  was  held  that 
this  did  not  bring  into  operation  the  "  crossing "  rule,  and 
that  TheMoliirewas  an  overtaking  ship  imtil  ^e  passed  dear 
of  The  Hawkins  {d).    So  a  crossing  ship  cannot,  by  getting 
ahead  or  across  the  bows  of  the  other,  make  the  latter  an 
overtaking  ship  (e), 
Theregnla-         The  precautions  required  by  the  law  to  be  taken  where 
o^p^with  there  is  risk  of  collision  must  be  taken  in  time  to  determine 
^^SSSi  *^^  ^^^^  ^'^  ^•^^*     '^  alteration  of  the  helm  or  other  step  taken 
in  pursuance  of  the  regulations,  is  no  defence,  unless  it  is 
shown  that  such  precaution  was  taken  at  the  proper  time. 
To  be  effectual,  precautions  must  be  seasonable.    If  taken  at 
an  improper  time  they  are  not  a  compliance  with  the  regula- 
tions, and  are  no  defence.     "  If  you  adopt  a  measure  at  an 
improper  time,  it  does  not  take  away  the  culpability  of  not 
having  done  it  before  and  prevented  the  accident "  (ff). 


t 

64 

(ff)  Per    Dr.   LushinVton  in    The      The   Vanderbilt,  6  Wall.   225;    The 
Stadaeona,  6  Not.  of  Cas.  371,  874;      Sfraetue,  12  Wall.  167;  Ths  Smw^- 


'd)  The  Molih'e,  (1893)  P.  217.  The  Fenham,  L.  R.  3  P.  O.  212  (as 

[e)  The  State  of  Texas,  20  Ted.'ELesp,  to  lights).    The  yiew  taken  bj  the 

254.  Courts  of  the  United  States  is  the 

(/)  The  Trident,  1  Sp.  217,  222.  same:    The  Johnson,   9  WaU.    146; 
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A  vessel  is  not  justified  in  delaying  to  take  precautions  Close  ahaTing. 
until  the  last  moment;  or  in  trusting  to  being  able  to  "shave" 
dear  of  the  other  {h).  If  by  doing  so  she  frightens  the  other 
into  taking  a  wrong  step,  and  a  collision  occurs,  she  will  be 
responsible  for  the  entire  loss  (*).  By  a  prompt  compliance 
with  the  regulations,  where  a  vessel  is  required  to  alter  her 
course  to  avoid  another,  she  apprises  the  latter  of  her  ability 
and  intention  to  comply  with  the  regulations ;  whereas  by 
delaying  to  take  the  required  step,  she  may  lead  the  other 
vessel  to  suppose  that  she  is  unable  to  comply  with  them,  and 
cause  her  to  take  a  step  which  may  make  a  collision  inevitable. 
Where  a  ship,  in  order  to  show  that  she  is  free  from  blame, 
is  required  to  prove  that  she  altered  her  course  at  the  proper 
time,  it  is  not  enough  for  her  to  show  that  her  helm  was 
altered  at  that  time ;  she  must  prove  that  she  answered  her 
helm  (k)  in  time. 

Where,  by  the  action  of  the  helm  in  accordance  with  the  ReguXatioss 
regulations,  risk  of  collision  has  apparently  been  determined,  ^t  J^^T 
but  in  fact  it  continues,  and  the  risk  again  becomes  apparent,  determined, 
the  regulations  are  not  complied  with  unless  the  steps  required 
by  them  to  be  taken  are  taken  and  persisted  in  up  to  the 
time  of  collision  or  imtil  the  ships  are  clear.     Thus  where,  by 
porting,  a  steamship.  A.,  shut  in  the  green  of  B.,  a  steamship 
which  had  been  approaching  her  with  all  her  lights  showing, 
and  shortly  afterwards,  owing  to  the  perverse  starboarding  of 
B.,  her  green  again  became  visible  to  A.,  and  thereupon  A. 
again  ported  and  again  shut  in  B.'s  green,  but  B.  continued 
to  starboard,  and  again  showed  her  green  to  A. ;  though  A. 
ported  a  third  time,   it  was  held  that  she  was  in  fault, 
because  she  did  not  stop  and  reverse  when  B.  (/)  showed  her 
green  for  the  third  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  terminated  Ship  to  he 
imtil  a  regulation  as  to  lights  or  fog-signals  comes  into  force,  j^^^^  ^^ 
and  which  is  enacted,  but  not  in  force,  when  she  sails,  must,  applianceB. 
if  possible,  be  provided  with  fog-signals,  lights,  and  whatever 

tide,  1  otto,  208  ;    Th4  Americay  2  (i)  See  above,  p.  3. 

°¥)  *^  JoHn  BrotHeHck,  8   Jur.  «  ^  ^  ^*^.  ^wb.  220. 

276;    The   Bmefactor,    14    Blatohf.  it)  The  Arratoon  Apcar,   16  App. 

254.  Gas.  37. 
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P^Mstioo  or 
dutom  isoon* 
oite&twitli 
theregola- 
tknuoannot 
be  good. 


is  neceBsaij  to  enable  her  to  comply  with  the  regolatioii  when 
it  comee  into  force  {m). 

No  alleged  practice  of  seamen  of  avoiding  other  ships  by 
taking  measures  other  than,  and  inconsistent  with,  those 
required  by  the  regulations  is  recognized  by  the  law.  A 
defendant  cannot  be  heard  to  allege  such  a  practice  as  an 
excuse  for  a  violation  of  the  regulations  (n).  Where  a  custom 
was  set  up  that  merchant  ships  should  keep  out  of  the  way  of 
Queen's  ships  coming  out  of  Devonport  harbour  by  the  deep- 
water  channel,  it  was  held  that  it  was  not  binding  in  law  (o). 
On  the  same  principle,  under  former  Acts  requiring  ships  to 
navigate  on  the  starboard  side  of  a  river,  it  was  held  that  it 
was  no  excuse  for  a  vessel  on  her  wrong  side  that  she  was 
keeping  out  of  the  strength  of  the  tide  {p).  So  a  custom  to 
treat  saUing-ships  in  the  trades  as  close-hauled,  when  in  fact 
they  are  a  point  or  two  free,  was  disregarded  by  the  Courts 
in  applying  the  steering  and  sailing  rules  {q). 

The  penalties  attached  to  non-observance  of  the  regulations 
have  been  considered  in  former  chapters  (r). 


THE  REGULATIONS. 


The  following  are  the  regulations  made  by  Order  in 
Council  of  27th  November,  1896,  under  the  Merchant  Ship- 
ping Act,  1894,  8.  418,  which  came  into  force  on  the  1st  of 
July,  1897.  At  the  present  date  there  are  a  few  foreign 
countries  to  the  ships  of  which  they  have  not  yet  been 
applied  («) ;  and  to  such  ships  the  regulations  of  1880,  or  of 
1884,  are  still  applicable.  The  existing  regulations  are  sub- 
stantially the  same  as  those  of  1884.  Many  of  the  cases  cited 
below  arose  under  the  earlier  regulations,  but  are,  it  is  sub- 
mitted, binding  authorities  upon  the  points  for  which  they  are 


(m)  The  Love  Bird,  6  P.  D.  80. 

(fi)  The  Sylph,  2  Sp.  76  ;  The 
Unity,  Swab.  101  ;  The  Sand  of 
Providencey  ibid.  107  ;  The  Araxes 
and  The  Black  Prince,  15  Moo.  P.  G. 
122  ;  The  Velocity,  L.  R.  3  P.  C. 
44,  50 ;  Occidental,  ^,  Co.  t.  Smith, 


74  Fed.  Bep.  261. 

(o)  S.M.S.  Topag,  10  L.  T.  669. 

[p)  Below,  p.  440. 

(q)  The  Earl  Wemyu,  6  Asp.  M.  C. 
407. 

ir)  See  pp.  38  eeq,,  278  eeq.,  above. 

(<)  See  above,  p.  316. 
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cited  as  to  the  oonstruotion  and  effeot  of  the  existing  regu- 
lations (0.  Those  of  1880  will  be  found  L.  R.  4  P.  D.  p.  241 ; 
and  those  of  1884,  L.  R.  9  P.  D.  p.  247 ;  and  the  existing 
regulations  (of  1897)  in  L.  R.  1896,  p.  307. 

RbOULATIOKS  for  PRBVBNTINa  COLLISIONS  AT  SbA. 

Prbliminary. 

These  rules  shall  be  followed  by  all  vessels  upon  the  high  seaSj 
and  in  all  waters  connected  therewith  navigable  by  sea-going 
vessels. 

In  the  following  rules  every  steam  vessel  which  is  under  sail 
and  not  under  steam  is  to  be  considered  a  sailing  vessel^  and  every 
vessel  under  steamy  whether  under  sail  or  noty  is  to  be  considered 
a  st^am  vessel. 

The  words  ^^  steam  vessel^*  shall  include  any  vessel  propelled 
by  machinery, 

A  vessel  is  ^^  under  way  "  within  the  meaning  of  these  rules 
tchen  she  is  not  at  anchor^  or  tnade  fast  to  the  shorCy  or  aground. 

This  Article  corresponds  with  Art.  1  of  the  Regulations  of 
1884.  The  paragraphs  defining  the  local  application  of  the 
regulations,  providing  for  electric  and  other  modes  of  pro- 
pelling ships  and  defining  the  term  "  under  way,"  are  new. 

The  words  applying  the  regulations  in  all  waters  connected 
with  the  high  seas  navigable  by  sea-going  vessels  must  be 
read  in  connection  with  Art.  30,  which  preserves  the  effect  of 
local  rules.  The  express  application  of  the  sea  regulations  to 
all  waters  connected  with  the  sea  is  new,  and  may  give  rise 
to  difficulty  (see  p.  317,  supra).  Local  authorities  have  in 
some  waters  made  rules  which  are  inconsistent  with  the  sea 
regulations  (u),  and  the  express  application  of  the  latter  to 
rivers  and  harbours  may  considerably  enlarge  the  scope  of 

{t)  Cf.  per  James,  L.  J.,  L.  R.  6  used 'them  aooording  to  the  wiARning 

Ch.    706  :     '*  Where    onoe    certain  which  a  Court  of  competent  jnris- 

wordB  in  an  Act  of  Parliament  have  diction  has  g^Ten  them.'' 

received  a  jadicial  oonstmotion  in  (m)  As  in  the    Tyne,   where  the 


one  of  the  Superior  Courts,  and  the  local  rule  requiring  outward-bound 

Legislature     has     repeated     them,  ships  to  keep  in  the  north  or  port 

wiUiout  any  alteration,  in  a  subse-  side  of  the  nver  is  in  conflict  with 

quent  statute,  I  conceive  that  the  the  starboard-side  rule  (Art.  26}  of 

LegisUture  must  be  taken  to  have  the  sea  regulations. 
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67  &  58  Vict,  0.  60,  s.  419,  which  imposefl  an  arbitraiy 
penalty  for  the  infringement  of  the  regulationB  (x). 

The  regulations  contain  no  definition  of  a  '^  sailing  yessel " ; 
nor  would  any  definition  have  been  necessary  had  not  the 
new  Art.  26  distinguished  a  '^  sailing  yessel "  from  **  sailing 
vessels  .  .  .  fishing  with  .  ,  ,  trawls."  This  distinction 
creates  a  cross  classification,  and  may  lead  to  difficulty  in 
construing  Arts.  17,  20,  and  24. 

Under  former  regulations  it  was  held  that  a  steam  tug 
with  her  engines  idle  and  her  fires  banked  was  ^^  under 
steam ''  and  required  to  keep  out  of  the  way  of  a  sailing- 
ship  (y) ;  and  it  would  seem  that  the  case  would  be  the  same 
if  she  were  hove-to  under  canvas. 

A  steamship  in  tow,  whether  imder  steam  or  not,  is  required 
by  Art.  6  to  carry  her  side  lights ;  and  this  appears  to  have 
been  the  practice  apart  from  the  regulations  (z). 

Steam  trawlers'  lights  are  specially  provided  for  by  Art.  9. 

As  to  the  meaning  of  "  under  way,"  see  the  cases  cited 
under  Art.  2.  Although  not  so  expressed,  a  vessel  fast  to 
another,  or  to  a  buoy,  boom,  or  other  fixed  object  would 
probably  be  held  to  be  "  at  anchor  "  within  the  meaning  of 
Art.  11. 

BULES  CONCERNING  LlOHTS,  &C. 

Artiele  1.  The  word  **  visible  "  in  tJiese  ruleSy  when  applied  to  lights^ 

shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Article  1. 
The  ruks  concerning  lights  shall  be  complied  with  in  all 
weathers  from  sunset  to  sunrise^  and  during  such  time  no  other 
lights  which  may  be  mistaken  for  the  prescribed  lights  shall  be 
exhibited. 

This  Article  corresponds  with  Art.  2  of  the  Regulations  of 
1884.    The  words  "which  may  be  mistaken  for  the  pre- 


a 


x)  See  tupra,  pp.  38  aeq.  sailing  -  sloop    with    an    anxiliazy 

p)  The  Jennie  S.  Barker  and  The  naphtha-engine,    see     The    Captain 

Spindrift.  L.  B.  4  A.  &  E.  456.    The  Webber,  89  Fed.  Hep.  957.    As  to 

report  ox  this  case  in  Kitoh.  Mar.  the  duty  of  a  tug  wi&out  steam  to 

Beg.   states  that  the  tug  had    no  get    way  on   her,  see    The  Byron, 

canvas  set.     The  Swinyside,  1  Otto,  infra,  p.  390. 

208,   is    a    similar  decision  of   the  (z)  The  American  and  The  Syria, 

U.   S.   Supreme   Court.      As   to  a  L.  B.  6  P.  C.  127. 
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scribed  lights*'  are  new.     They  were  probably  inserted  in     Article  1. 
consequenoe  of  a  question  which  arose.  Under  former  regu-  " 

lations,  as  to  the  legality  of  using  a  flare  to  attract  the  atten- 
tion of  a  vessel  coming  dangerously  near  the  vessel  using  the 
flare  (er).  The  use  of  the  flare  and  of  detonating  signals  in 
such  a  case  is  expressly  authorized  by  the  existing  regu- 
lations, Art.  12. 

It  appears  that  by  the  maritime  law  there  was  no  obliga- 
tion upon  a  ship  to  carry  a  light  at  night.  It  depended 
upon  the  darkness  of  the  night,  and  other  circumstances, 
whether  a  light  was  necessary  or  not  (6).  Even  so  late  as 
1852,  sailing  ships  did  no  more  than  exhibit  a  light  as 
occasion  required,  though  steamships  were  at  that  date  by 
law  required  to  carry  lights  as  at  present. 

There  is  reason  to  think  that  the  law  as  to  ships',  lights  is  Neglect  of  the 
frequently  broken.     The  Kapunda  disaster  (1887),  in  which  "^te^iS  " 
299  lives  were  lost,  was  caused  by  a  sailing  ship  in  the  South  unfrequented 
Atlantic  carrying  no  lights.     At  the  inquiry  held  in  that  ^*  "* 
case,  it  was  stated  by  reliable  witnesses  that  it  is  a  common 
practice  for  cargo  ships  in  unfrequented  waters  to  carry  no 
lights. 

The  effect  of  this  Article,  when  read  together  with  Article  3  A  tug  ia  a 
and  the  following  Articles,  is  to  place  a  steamship  towing  within  tfe 
another  vessel  in  the  same  category,  generally  speaking,  with  S®**"*^^^ 
other  steamships ;  that  is  to  say,  the  fact  that  she  is  engaged  tions. 
in  towing  does  not  exempt  her  from  the  obligations  otherwise 
imposed  on  her  by  the  regulations  (c). 

In  America  it  was  held  that  a  ship  was  not  in  fault  for  « No  other 
having  two  riding  lights  instead  of  one,  or  for  having  cabin  ^^ll^"  *^  ^ 
lights  visible  along  her  sides  (rf).     This  decision  would  pro- 
bably be  followed  as  regards  the  numerous  electric  Ughts 
which  are  now  common  about  a  large  ship's  decks.  So,  before 
a  light  was  prescribed  by  law  for  a  ship  ashore  (a),  or  being 

(a)  See  The  Simla  and  The  City  of  vessel  at  anchor. 
Zucknow,  Ship.  Gazette,  8th  Mart*,  (^j  The  American  and   The  Syria, 

1884  ;  The  Merchant  FHnce,  10  P.  D.  i,;;^.  4  A.  &  E.  226  ;  S.  C,  on  app! 

139;    1%^  Narraganeet,  20  Blatchf.  if^.   6  P.   O.    127;    The    Warr^, 

37 ;  The  EleoHora,  17  Blatchf.  88.  l.  R.  3  A.  &  E.  563. 

{b)  The  Victoria,  3  W.  Rob.  49 ;  , «   ^^    .^  „„  ^,  ^^  q^^ 

The  Irm  Duke,  4  Not.  of  Cas.  94  ;  W  ^  ^^^.  22  Fed.  Rep.  906. 

The  Londonderry,  ibid.,  Suppl.  xxzi.  (e)  The  Industrie,  L.  R.  3  A.  &  E. 

Bat  see  contra,  per  Dr.  Liuhingrton  303  ;  The  Thotnaa  Lea,  3  Asp.  M.  C. 

in  The  Saxonia,  Lush.  410,  as  to  a  260. 
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Article  1. 


If  lo0t  muBt 
bezeplaoed. 


Lights  heing 
trimmed. 

Misleading 
Hghts. 


overtaken  at  niglit  by  a  ahip  that  appears  not  to  see  her,  it 
was  held  that  a  ship  was  not  in  fault  for  showing  over  her 
stem  to  an  approaching  vessel  a  flare  or  one  of  her  side 
lights  (/) ;  and  that  there  was  no  duty  cast  upon  a  vessel 
being  overtaken  to  show  any  light  astern,  until  it  became 
dear  that  the  overtaking  ship  was  not  keeping  out  of  the 
way  {g).  So  in  the  case  of  a  ship  sunk  (A)  in  a  navigable 
channel,  or  casting  off  from  her  moorings  (t),  it  was  held 
that  she  was  not  wrong  in  exhibiting  a  light,  though  not 
required  to  do  so  by  law. 

The  duty  of  lighting  sunken  ships  and  wre(^  is,  under 
certain  circumstances,  east  upon  the  harbour  or  lighthouse 
authority  of  the  district  (k).  Care  should  be  taken  that  the 
lights  used  for  this  purpose  are  not  such  as  may  mislead  other 
vessels,  oln  an  unreported  case  (m),  a  collision  with  a  wreck 
was  caused  by  the  wreck  being  lit  with  two  vertical  white 
lights,  which  were  mistaken  for  those  of  a  tug. 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  by  bad 
weather  or  other  accident  to  replace  them  as  soon  as 
possible  (n). 

It  is  no  excuse  for  not  ceurying  the  regulation  lights  that 
they  were  being  trimmed  or  went  out  by  accident  (o). 

A  wrong  light  or  a  light  in  a  wrong  position  will  almost 
certainly  cause  the  ship  carrying  it  to  be  held  in  faidt,  if  it 
could  by  possibility  have  misled  the  other  ship  {p).  It  is  an 
infringement  of  Art.  1,  and  therefore  it  is  not  necessary  for 
the  latter  to  prove  that  she  was  in  fact  misled  (q).    It  lies 


(/)  The  Aftfflo' Indian,  3  Asp. 
M.  0.  1 ;  The  Merchant  Frinee,  10 
P.  D.  139;  not  followed  in  America, 
The  Algiers,  38  Fed.  Rep.  526. 

iff)  The  Jane  Bacon,  27  W.  R.  35. 

S)  The  Douglas,  7  P.  D.  151. 
I  The  John  Fenwiek,  L.  R.  3  A. 
500. 

(k)  See  40  &  41  Vict.  c.  16,  and 
the  Tarious  local  Acts.  Dormoni  r. 
lUmeea  Sail.  Co.,  11  Q.  B.  B.  496, 
was  a  case  where  the  duty  was  held 
to  be  cast  upon  the  local  authority. 
See  also  cases  cited,  Mfpra,  pp.  88 
aeq. 

(m)  Ad.  Diy.  1885. 
(n)  The  Saxonia  and  The  Eclipee, 
Lush.  410,  422;   The  Aurora  vljiA.  The 
Robert  Ingram^  Lush.  327 ;  The  Greg 


Eagle,  1  Bissel,  476  ;  2  Bissel,  25. 

(o)  The  C.  M.  Falmer  and  The 
Lamax,  2  Asp.  M.  G.  94;  The 
Eclipse  and  The  Saxonia,  supra  ;  The 
Victoria,  3  W.  Rob.  49 ;  The  Sylph, 
2  Sp.  75,  85. 

{p)  The  Scotia,  7  Blatohf.  308  ;  14 
Waii.nO;TheBenare8,9F.D.16;The 
Rob  Roy,  3  "W.  Rob.  190  ;  The  Mary 
Hounsell,  40  L.  T.  368  ;  The  Lome, 
2  Stuart's  V.  Ad.  Rep.  (Canada^  177 
(ship  at  anchor  with  a  green  light 
showing);  The  Haverton,  31  Fed. 
Rep.  563  (a  pilot  boat  with  aide 
lights  and  no  masthead  light). 

{g)  The  Talbot,  (1891)  P.  184;  The 
Nessmore,  50  Fed.  Rep.  616;  La 
Champagne,  60  Fed.  Rep.  299;  7%e 
Excelsior,  39  Fed.  Rep.  393. 
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upon  those  who  axe  admittedly  in  fault  in  respect  of  the  light     -^^^^^  ^' 
to  make  out  beyond  all  doubt  that  the  light  was  in  such  a 
position  that  it  must  have  been  seen  (r). 

Notwithstanding  the  express  terms  of  the  regulations,  Spare  lights, 
that  the  lights  shall  be  carried,  it  seems  that  a  ship  wdll  not 
necessarily  be  held  in  fault  for  a  collision  caused  by  the 
absence  of  lights,  or  by  improper  lights,  if  the  regulation 
lights  have  been  destroyed,  and  there  are  no  spare  ones  on 
board.  The  point,  however,  has  not  been  expressly  decided. 
A  steamship  at  anchor,  with  her  masthead  light  up  instead  of 
her  proper  riding  light,  was  held  free  from  blame.  Her 
riding  light  had  been  broken  shortly  before  the  collision  in  a 
previous  collision  for  which  she  was  not  in  fault  («). 

The  duty  to  equip  a  ship  with  fog-signals  before  sailing 
upon  a  voyage,  so  that  she  may  be  able  to  comply  with  a 
regulation  that  is  enacted,  but  not  in  force,  when  she  sails, 
was  insisted  upon  in  The  Love  Bird  {t).  The  same  rule  would 
apply  to  ship's  lights. 

The  regulation  lights  must  not  be  obscured  in  any  way.  Obacnration 
A  flare  must  not  be  burnt  so  as  to  blind  them(w).  If  a  o*%^*«' 
steamship  has  the  wind  aft,  so  as  to  blow  her  smoke  ahead 
and  thereby  obscure  her  lights,  it  is  her  duty  to  slacken  and 
not  go  at  full  speed  {x).  Where  a  ship  carried  a  bright  light 
in  her  cabin,  which  showed  on  deck  and  obscured  her  side 
lights,  and  the  other  ship  alleged  that  she  mistook  it  for  a 
riding  light,  the  former  was  held  in  /ault  for  the  collision  (y). 
Where  a  tow  lashed  alongside  had  hoisted  her  foresail  so  as 
to  obscure  the  tug's  side  lights,  both  tug  and  tow  were,  in 
America,  held  in  fault  (s) ;  so  where  the  tug's  side  lights 
were  obscured  by  a  car  float  lashed  alongside  {a).  Where  a 
ship  carried  her  lights  aft,  it  was  held  in  America  that  the 

(r)  Per  Halsbnry,  C,  The  Gannet,       M.  C.  182. 
(1900)  AppCas.  234.  ^^)  ^he  Ida  and   m  Jfary  Ida, 

«,  L')  ^J-^'^'^J^'^c:  ?  x^«  ^'S'  ^<i-  ^iv-  Feb.  6th,  1878. 

213.    But  see  The  Sylph,  2  8p.  75 ;  /  x  /r*-  n^    ^    V               oc  i?  j 

The  Sob  Hoy,  S  W.  Itob.  190;  Th^  ^  ^  ^'  ^'  ^-  ^^rwy,  86  Fed. 

a  M.  Palmer,  2  Asp.  M.  C.  94  ;  The  ^^'  ^^^' 

Benares,  9  P.  D.  16  ;    for  cases  of  (a)  The  Titan,  23  Fed.  Rep.  413  ; 

ship's  lights  going  out  and  mislead-'  Marshall  v.  The  Conroy,  2  Fed.  Rep. 

ing  the  other  ship.  786 ;  The  H.  W.  Hills,  21  Fed.  Rep. 

(0  6  P.  D.  80.  727  :  The  Buffalo,  60  Fed.  Rep.  628. 

(«)  The    Sea    Nymph    of    Chester^  Cf .  The  Seaeaucue,  34  Fed.  Rep.  68 ; 

Holt,  34.  The  Manhaeset,  34  Fed.  Rep.   408, 

{x)  The  Bona  and  The  Ava,  2  Asp.  aliter. 

M.  Z 
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^^^^  i«     burden  was  on  her  to  show  that  they  were  not  obstruoted  by 
the  sails  or  ship's  side  (i). 
Lights  to  be        The  fact  that  it  is  only  a  short  time  after  sunset,  and  fine 
01^^^  and  clear  weather,  does  not  relieve  a  ship  from  the  obliga- 

tion to  carry  lights.  Under  the  Admiralty  Regulations  as 
to  lights  it  was  held  that  ^'  it  is  not  to  be  said  that  because  it 
was  a  bright  night  it  was  not  necessary  to  obey  the  Act  of 
Parliament'' ((?).  By  the  existing  regulations  vessels  are 
expressly  required  to  carry  them  in  all  weathers.  When,  on 
account  of  bad  weather,  it  is  not  possible  to  carry  them  fixed, 
Art.  6  may  apply,  and  proper  lights  must  be  exhibited  from 
the  deck(c?). 
Special  lighta  Special  lights  are  required  by  local  Acts  and  rules  to  be 
iSal  rnles.^  exhibited  by  barges,  dredgers,  and  other  craft  in  the  Thames, 
Mersey,  Cilyde,  Humber,  Ouse,  and  Trent  rivers,  and  in 
various  other  rivers,  harbours,  canals,  and  navigable  waters  (e). 
Private  signal  lights  for  vessels  belouging  to  the  same  owner, 
and  flash  lights  (/)  for  drift-net  fishing-boats  (^),  and 
quarantine  (A)  lights  (a  lantern  at  the  masthead,  or  in  case  of 
plague  two  lanterns),  are  also  enjoined  by  statute  when  in 
sight  of  other  ships  or  within  two  leagues  of  the  United 
Kingdom.  The  signals  for  pilots  (i)  are,  by  day,  the  pilot 
jack  or  certain  other  flag  or  cone  and  ball  signals ;  by  night, 
a  blue  light  or  a  flare  shown  over  the  bulwark  for  one  minute. 
As  to  distress  signals,  see  Art.  31,  infra. 

In  American,  Swedish,  and  other  foreign  waters,  and  in 
some  British  and  colonial  waters,  ships  are  required  to  carry 
lights  other  than  those  described  in  Art.  2. 
Congequencea  A  master  or  owner  wilfuUy  neglecting  to  carry  lights  in 
inghghuJo  ^-ccordance  with  the  regulations  is  guilty  of  a  misdemeanour, 
shipowner  and  punishable  with  a  fine  of  100/.  or  imprisonment  for  six 
an  mas    .     jnQQjj^.j^  ^^.j      j^^  q^  gj^jp  proceeding  to  sea  may  be  stopped, 

if  she  is  not  properly  supplied  with  lights  and  screens,  or  if 

(b)  The  CarOf  23  Fed.  Rep.  734.  (^)  As  to  these,  see  Art.  10,  itifrv, 

(c)  Ths  City  of  London,  Swab.  245,  (A)  6  Geo.  4,  c.  78,  ss.  8,  9.    This 
249.                                                         Aot  appears  to  be  still  in  foroe. 

(rf)  See  tw/rfl,  p.  349.  ..x  I       ^  .     .     ^        .,     . 

U)  For  the  Thames,  Mersey,  and  ^  (»)  See  Ord.  in  Conned  of   29ih 

other  local  regulations,  see  the  Ap-  J^«.  1^00,  made  nnder  the  Merchant 

pendix,  infra.     As   to  local   ndes  Shipping  Act,  1894,  s.  616,  and  62  & 

generaUy,  see  Art.  30,  iti/ra.  68  Viot.  c.  68,  s.  37. 

(/)  86  &  87  Viot.  c.  86,  ss.  18—21.  (*)  67  &  68  Vict.  c.  60,  s.  419, 
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ihey  are  improperlj  placed  (/).  It  has  been  held  that^  as 
legards  third  parties,  the  shipowner,  and  not  the  pilot,  is 
lesponflible  for  proper  lights  being  carried  (m). 


Artiolel. 


Article  2. 
A  steam  vessel  when  under  way  shall  carry  : — 

(a)  On  or  in  Jrant  of  the  foremast^  or  if  a  vessel  without  a 
foremast^  then  in  the  forepart  of  the  vessel^  at  a  height 
above  the  hull  of  not  less  than  twenty  feet^  afid  if  the 
breadth  of  the  vessel  exceeds  twenty  feety  then  at  a  height 
above  the  hull  not  less  than  such  breadthy  sOy  however, 
that  the  light  need  not  be  carried  at  a  greater  height 
above  the  hull  than  forty  feety  a  bright  white  lighty  so 
constructed  as  to  show  an  unbroken  light  over  an  arc  of 
the  horizon  of  twenty  points  of  the  compassy  so  ji^ed  as  to 
throw  the  light  ten  points  on  each  side  of  the  vessely  vi%,y 
from  right  ahead  to  two  points  abaft  the  beam  on  either 
side,  and  of  such  a  character  as  to  be  visible  at  a  distance 
of  at  least  five  miles. 

{b)  On  the  starboard  side  a  green  light  so  constructed  as  to 
shotv  an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
paints  of  the  compassy  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  tJie  starboard 
sidcy  and  of  such  a  character  as  to  be  visible  at  a  distance 
of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show  an 

unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of 
the  compasSy  so  fixed  as  to  throw  the  light  frotn  right 
ahead  to  Uco  points  abaft  the  beam  on  the  port  sidCy  and 
of  such  a  character  as  to  be  visible  at  a  distance  of  at  least 
two  miles. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens  prqfecting  at  least  three  feet  foncard  from 
the  lighty  so  as  to  prevent  these  lights  from  being  seen 
across  the  bow. 

{e)  A  steam  vessel  when  under  way  may  carry  an  additional 
white  light  similar  in  construction  to  t/ie  light  mentioned 


Article  d. 


(0  51  ft  58  Viot.  o.  60, 8.  420.  And 
aee,  as  to  fishing  craft,  46  ft  47  Viot. 


0.  92,  SB.  6,  12. 

(m)  J%e  EipoHj  10  P.  D.  66. 


Z2 
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Article g.  in  aub-division  (a).     T/me  two  lighis  shall  be  so  placed 

in  line  with  the  keel  that  one  shall  be  at  least  fifteen  feet 
higher  than  the  other ^  and  in  such  a  position  with  reference 
to  each  other  that  the  lower  light  sJiall  be  forward  of  the 
upper  one.  The  vertical  distance  between  these  lights 
shall  be  less  than  the  horizontal  distance. 

This  Article  corresponds  with  Art.  3  of  the  Eegnlations  of 
1884.  Besides  a  few  verbal  differences  the  following  pro- 
visions are  new :  (1)  it  applies  to  all  steam  vessels,  whereas 
Art.  3  of  1884  applied  to  "seagoing  steamships"  only; 
(2)  the  provisions  in  sub-division  (a)  as  to  the  position  of  the 
mast-head  light  in  vessels  having  no  foremast,  and  as  to  its 
height,  are  new ;  (3)  the  provision  in  sub-division  (e)  for  the 
optional  carrying  of  a  range  light  is  new. 

Coloured  side  lights  were  first  required  for  steamships  by 
rules  made  by  the  Admiralty  in  1852  under  the  powers  of 
14  &  15  Vict.  0.  79.  In  1858  they  were  first  required  to  be 
carried  by  sailing  ships. 

A  British  steam  trawler  is  not  a  "  steam  vessel  **  within 
Art.  2 ;  special  lights  being  provided  for  her  by  a  subsequent 
Article. 

By  the  preliminary  Article  a  ship  is  defined  to  be  "  under 
way  "  when  she  is  "  not  at  anchor,  or  fast  to  the  shore,  or 
aground."  So  a  ship  fast  to  another  that  is  moored  or 
brought  up,  or  to  a  buoy,  boom,  or  other  fixed  object,  would, 
it  is  submitted,  be  held  not  to  be  under  way  within  the 
meaning  of  Art.  2.  A  ship  getting  her  anchor  is  *^  under 
way  "  so  soon  as  she  ceases  to  be  holden  by  and  under  the 
control  of  her  anchor  («).  A  steam  tug  waiting  for  employ- 
ment and  drifting  in  the  sea  (o),  or  lashed  alongside  and 
towing  a  ship  up  to  her  anchor  (jp),  or  ready  to  hold  her  if 
her  anchor  comes  home  (^),  a  ship  riding  to  her  chains  with 
anchors  imshackled  (r),  and  a  sailing  ship  hove  to  («),  are 
imder  way  and  required  to  cairy  side  lights.     So  a  ship 

(n)  The  Esh  and  The  Gitana^  L.  B.       The  Spindrift,  supra,  p.  334. 
2  A.  &  E.  350.    It  seems  that  she  is  (p)  The  Romance,  (1901)  P.  15. 

*  at  anchor  "  whilst  being  towed  up  ig)  The  Devonian,  (1901)  P.  221. 


to  her  anchor,  so  long  as  the  anchor  Ir)  The  Faedrelandet,  (1895)  P.  205. 

is  not  broken  out  of  the  ground:  The  (s)  The  £osalie,  5  P.  D.  245  ;  7^ 

Jtomance,  (l^Ol)  T.  15.  City    of  lond<m,    Swab.    246;    The 

(o)  See  l^ie  Jennie  S.  Barker  and  Jamef^  Swab.  65. 
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riding  to  a  sea  anchor,  or  with  her  anchor  off  the  ground,     Artielag. 
np  and  down,  in  deep  water,  would,  it  seems,  be  required  to 
carry  side  lights. 

A  ship  dropping  or  dredging  with  the  tide,  stem  foremost, 
is  under  way  and  required  by  Art.  2  to  carry  her  side  lights  (t) ; 
but  a  Thames  sailing  barge,  with  her  mast  lowered,  was  held 
not  to  be  a  "  sailing  vessel  under  way  "  within  the  meaning 
of  the  Thames  Rules  (u).  Under  former  regulations  there 
are  contradictory  decisions  as  to  the  duty  of  a  vessel  driving 
in  the  sea  in  an  unmanageable  state,  with  regard  to  carrying 
side  lights  {x).  Such  a  case  is  now  provided  for  by  Art.  4. 
The  phrase  '^imder  way"  occurs  also  in  that  Article,  and  has 
been  the  subject  of  discussion  in  the  House  of  Lords  and 
elsewhere  (y). 

A  steam  vessel  under  sail,  and  not  under  steam,  but  with 
her  funnel  up,  is  a  sailing  ship  within  the  meaning  of  Art.  2, 
and  must  cany  side  lights  and  no  mast-head  light ;  but  by 
Art.  14  she  is  required  to  carry  in  the  daytime  a  black  ball 
or  shape. 

In  America,  tmder  former  regulations,  a  tug  "  at  rest "  (z), 
and  a  sailing  ship  hove-to  (a),  were  held  not  to  be  under  way. 
The  decisions  are  contrary  to  the  English  cases;  but  the 
definition  of  "  under  way  "  contained  in  the  existing  regula- 
tions sets  the  matter  at  rest. 

There  is  some  doubt  whether  lights  carried  elsewhere  than  The  regula- 
in  the  position  described  in  Art.  2  are  in  accordance  with  the  g^^^^^f^  *^® 
law,  although  the  lights  are  visible  in  the  required  directions,  ships'  lights 
and  are  in  other  respects  sufficient  (b).    The  side  lights  must  ^aotlj 
be  so  fixed  that  their  range  is  such  as  is  described  in  the  obeenred. 
Article.     If  they  are  liable  to  be  unnecessarily  obscured  by 
the  sails,  rigging,  or  other  part  of  the  ship,  they  do  not 
comply  with  tiie  law  (c). 

(0  Th^  HoUandia   and  The  John  (y)  See    The    F,    CaJand,    infra^ 

Ormstcn  (two  steamahipe),  Court  of  p.  347. 

Appeal,  15th  Jane,  1885  ;  but  under  (z)  The  America,  29  Fed.  Bep.  304. 

former  regnlationa  Dr.  LnahJn^u  (a)  The  Alfredo,  32  Fed.  Rep.  240. 

Beema  to  have  held  otherwise.    See  \b\  Upon  the  regfulations  ox  1863, 

The  Smyrna,  mentioned  in  The  George  the  law  officers  of  the  Grown  advised 

Arhle,  Loeh.  382,  385.  that  it  was  not ;    see  Pari.  Paper, 

(w)  The  Indian  Chief,  14  P.  D.  24 ;  No.  63  of  1874. 

and  see  The  Juno,  7  Asp.  M.  C.  606.  (r)  The  Tirzah,  4  P.  D.  83  ;    The 

(x)  The  George  Arkle,  Lush.  382 ;  Magnet ;    The  Duke  of  Sutherland ; 

The  Buekhuret,  6  P.  D.  152.  The  Fanny  M.  Carvill,  L.  R.  4  A.  & 
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Article  9. 

Board  of 
Trade  in- 
BiructionB 
as  to  shipa' 
Hghts. 


Slight  in- 
f ringement  of 
ther^gnila- 
tioDB  may  be 
immaterial. 


Minute  instniotioiifl  are  issued  by  the  Board  of  Trade  to 
their  surveyors  with  regard  to  the  fixing  and  construction  of 
ships'  lights.  These  instructions  have  not  the  force  of  law, 
so  that  a  ship  should  be  held  in  fault  for  a  collision  merely 
because  her  lights  are  not  fitted  in  accordance  with  them  {d). 

A  ship  whose  side  lights  were  fixed  on  the  top  of  a  galley, 
or  deck  house,  seven  feet  high  and  six  feet  broad,  so  that 
each  light  was  seven  feet  inboard  from  the  ship's  side,  was 
held  not  to  be  in  fault,  the  lights  being  properly  screened  and 
visible  in  the  required  directions  (e). 

Although  the  requirements  of  Art.  2  are  not  exactly  com- 
plied with,  the  ship  guilty  of  the  infringement  will  not  be 
held  to  be  in  fault  for  a  collision  that  could  not  possibly  have 
been  caused  by  the  infringement  of  the  law.  In  The  Fanny 
M,  Camll{f)  it  was  held  that  the  lights  of  the  other  ship 
not  having  in  fact  been  seen  across  her  bow,  she  was  not  in 
fault  for  tiie  collision.  And  in  The  Duke  of  Sutherlatid  (g) 
one  of  two  ships  in  collision  was  held  not  to  be  in  fault, 
although  her  side  lights  were  partially  obscured  by  the  cat- 
head, the  obscuration  not  being  such  as  would  have  prevented 
the  other  from  seeing  the  former  in  time  to  avoid  her  if  she 
had  exercised  proper  skill.  Again,  in  The  Chman  (A),  a 
trawler  carrying  a  bright  mast-head  light  in  addition  to  side 
lights  was  held  free  from  blame  for  collision  with  a  steamer, 
on  the  ground  that  those  on  board  the  steamer  not  having 
seen  the  bright  light,  it  could  not  possibly  have  contributed 
to  the  collision. 

Before  the  enactment  of  36  &  37  Yict.  c.  85,  s.  17,  a  sailing 
ship  was  held  not  to  be  in  fault,  even  upon  the  assumption 
that  her  side  lights  were  so  fixed  in  the  mizen  rigging  that 


E.  417 ;  Ths  Fanny  M.  Carvill  (on 
app.)i  2  Asp.  M.  G.  665 ;  The  Duke 
of  Buecleugh,  (1891)  App.  Gas.  310  ; 
The  Cireaeeia,  53  Fed.  Rep.  113. 

(rfj  The  Magnet ;  The  Luke  of 
Sutherland;  The  Fanny  M,  Carvill, 
ubi  eupra. 

{e)  The  City  of  Carlisle,  Br.  &  Lush. 
363;  TIte  Samuel  H.  Crawford,  6 
Fed.  Rep.  906. 

(/)  L.  R.  4  A.  &  E.  417 ;  on  app. 
2  Asp.  M.  G.  565.  In  The  Emperor 
and  The  Lady  of  the  Lake,  Holt,  37, 
Lord  Cholmaford  said  that  the  regu- 


lations are  satisfied  only  bj  a  "  doee 
and  literal  adherenoe  to  what  ^ey 
presoiibe."  Bat  see  The  Fire  Queen, 
supra,  p.  64« 

iff)  L.  R.  4  A.  &  E.  417.  The 
Duke  of  Buccleugh,  15  P.  D.  86,  was 
a  similar  case,  tiie  obscuration  being 
by  the  foot  of  the  fore  sail,  but  the 
positions  of  the  ships  being  snch  that 
it  coold  not  have  affected  the  colli- 
sion. Gp.  The  Hermod,  6  Asp.  M.  0. 
509. 

(h)  5  Asp.  M.  0.  476. 
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they  were  not  "visible  in  the  directions  required  by  the  regu-     ■^*^<^^^^- 

lations,  it  being  proved  that  the  other  vessel,  a  steamship, 

might,  by  slaokening  her  speed  and  using  proper  care,  have 

avoided  her,  notwithstanding  the  suggested  insufficiency  of 

her  side  lights  (t).   And  in  another  case  {k)y  where  the  screens 

of  one  ship  were  only  a  foot  in  length,  and  the  side  lights 

could  be  seen  across  the  bow,  it  was  held  that  she  could 

recover  against  the  other  ship  for  a  collision,  it  being  proved 

that  the  Ughts  were  not  in  fact  seen  across  the  bow.     A 

schooner's  side  lights  were  so  screened  that  both  were  visible 

to  a  person  standing  on  her  own  deck  at  the  ship's  stem.     It 

was  held  in  America  that  they  were  not  in  accordance  with 

the  law  (/).    And  a  sloop  with  no  screens  to  her  side  lights 

was  held  in  fault  for  a  collision  with  another  vessel  also  in 

fault  for  not  keeping  clear  of  her  (m).    Under  the  existing 

law,  however,  any  infriDgement  of  the  regulations  as  to  lights, 

which  might  by  possibility  have  contributed  to  the  collision, 

would  be  held  to  be  negligence  contributing  to  the  collision  («). 

Where  the  side  lights  were  fixed  to  the  pawl  bitts,  and  the 
other  ship  alleged  that  she  could  not  see  them,  it  was  held 
that  the  ship  so  carrying  them  was  in  fault  for  the  colli- 
sion (o).  A  ship  having  in  tow  a  pilot  boat,  which  carried  a 
mast-head  light  and  no  side  lights,  was  held  in  fault  (p). 

It  is  not  dear  whether  the  distance  at  which  the  lights  are  VialbiHty  of 
to  be  visible  is  stated  in  statute  or  nautical  miles.    In  the  ^  ^' 
French  regulations  the  distance  is  given  as  detiir  milks. 

The  power  of  ordering  inspection  of  a  ship's  lights,  alleged  Inspeotioii  by 
to  be  deficient,  given  to  the  judge  of  the  Admiralty  Court  *^®  ^"*- 
by  statute  (g),  was  exercised  by  Sir  E.  Phillimore  in  The 
Magnet  (r).     The  Trinity  masters  having  inspected  them  and 
found  them  visible  for  less  than  two  miles,  the  ship  was  held 
in  fault  under  the  statute  («). 


(«)  The  BougainvUU  v.  The  Joe.  C,  (n)  The  Tinah,  4  P.  D.  33 ;   The 

Stevenson,  L.  B.  5  P.  C.  316.  Dttnelm,  9  P.  D.   164.     See  supra, 

(k)  The  Emperwr  y.  The  Lady  of  the  pp.  38  seq. 

Lake,  Holt>  37,  202.  (o)  The  New  Ed  v.  The  Oustav,  9 

(Q  The  Alhambra,  4  Fed.  Sep.  86 ;  L.  T.  647. 

Imt,  aa  tbe  fanlfc  did  not  oonmbate  (p)  The  Mary  Jffoumell,  4  P.  D. 

to  Uie  oolliflion,  tbe  Bobooner  iras  not  204. 

beld  liable.  (q)  24  Vict.  c.  10,  s.  18. 

(m)  The  Alabama,   10  Fed.  Rep.  (r)  L.  R.  4  A.  ft  E.  417. 

394.  (*)  In  7%e  Duhe  of  Bueefett^h,  ubi 
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Articlb  3. 
Artiole  3.         A  steam  veasely  fclwn  toicing  another  vessel^  shally  in  addition 


Lurhts  for  ^^  ''^''  *'^^  lights,  carry  tico  bright  white  lights  in  a  vertical  line 
Bteajn  veasels  one  over  the  otlier,  not  less  than  six  feet  apart,  and  when  towing 
more  than  one  vessel  shall  carry  an  additional  bright  white  lights 
six  feet  above  or  beloic  such  lights,  if  the  length  of  the  toWj 
measunng  from  the  stem  of  the  towing  vessel  to  the  stem  of  the 
last  vessel  towed,  exceeds  600  feet.  Each  of  these  lights  shall  be 
of  the  same  construction  and  character,  and  shall  be  carried  in 
the  same  position  as  the  white  light  mentioned  in  Art.  2  {a), 
except  the  additional  light,  which  may  be  carried  at  a  height  of 
not  less  than  fourteen  feet  above  the  hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  after-mast  for  the  vessel  towed  to  steer  by,  but  such 
light  shall  not  be  visible  forward  of  the  beam. 

This  Article  correspondfl  with  Art.  4  of  the  Regulations  of 
1884.  The  provisions  as  to  (1)  the  cUstanoe  between  the 
lights,  (2)  the  additional  light  where  the  tow  exceeds  600 
feet,  and  (3)  the  steering  light  are  new. 

The  distinguishing  lights  of  the  tug  are  "  for  the  purpose 
of  warning  all  approaching  vessels  that  she  is  not  in  all 
respects  mistress  of  her  movements  "  (t),  and  to  show  that  she 
is  encumbered.  It  would  seem  that  as  soon  as  the  tow  line 
is  fast,  and  so  long  as  it  is  fast,  the  towing  lights  should  be 
up.  A  tug  fast  alongside  a  ship  at  anchor  and  towing  her 
up  to  her  anchor  (m),  or  ready  to  hold  her  up  to  her  anchor  if 
it  comes  home  or  if  the  cable  parts,  must  exhibit  her  towing 
lights  and  her  side  lights  {x). 

The  regulations  contain  no  provision  for  lights  to  dis- 
tinguish a  sailing  ship  towing  another  vessel. 

tupra,  the  Trini^  Brethren  inspeoted  L.  B.  6  P.  G.  127,  131. 

The  Vandalia,  with  her  Bails  set  and  .  .   «,    »««,^^  noon  P   ifi 

her  lights  in  position,  for  the  pur-  ^"^  ^'^  Momance,  (1901)  P.  16. 

poseof  seeing  the  effect  of  the  former  {x)  The  Devonian^  (1901)  P.  221; 

in  obscnring  the  latter.  so  held  by  the  Court  of   Appeal. 

(0  The  American  and  The  Syria,  Sed  qu. 
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Article  4. 
(a)  A  vessel  ichichy  from  any  accident y  is  not  under  command     Article  4. 


shall  carry  at  the  same  height  as  the  tchite  light  mentioned  in  Lights  and 
Art.  2  (fl),  tchere  they  can  best  be  seen^  and,  if  a  steam  vessel^  sigmahfor 
in  lieu  of  that  lights  tioo  red  lights  in  a  vertical  line  one  over  the  under  com- 
other,  not  less  than  six  feet  apart,  and  of  such  a  character  as  to  °**^^' 
be  visible  all  round  the  horizon  at  a  distance  of  at  least  tico 
miles ;  and  shall  by  day  carry  in  a  vertical  line  one  over  the 
other  not  less  than  six  feet  apart,  tchere  they  can  best  be  seen,  ttco 
black  balls  or  shapes  each  two  feet  in  diameter. 

(6)  A  vessel  emjyloyed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  carry  in  the  same  position  as  the  ichit^  light  mentioned 
in  Art.  2  (a),  and  if  a  steam  vessel,  in  lieu  of  that  light,  three 
lights  in  a  vertical  line  one  over  the  other,  not  less  than  three  feet 
apart.  The  highest  and  lowest  of  these  lights  shall  be  red,  and 
the  middle  light  shall  be  white,  and  they  shall  be  of  such  a  cha- 
racter as  to  be  visible  all  round  the  horizon  at  a  distance  of  at 
least  two  miles.  By  day  s/ie  shall  carry  in  a  vertical  line  one 
over  the  other,  not  less  than  six  feet  apart,  tchere  t/iey  can  best  be 
seen,  three  shapes  not  less  tJian  two  feet  in  diameter,  of  which  the 
highest  and  lowest  shall  be  globular  in  shape  and  red  in  colour, 
and  the  middle  one  diamond  in  shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making  way 
through  the  water,  shall  not  carry  the  side  lights,  but,  when 
making  way,  shall  cany  than. 

(d)  The  lights  and  shapes  required  to  be  shotm  by  this  Article 
are  to  be  taken  by  other  vessels  as  signals  that  the  vessel  shotoing 
thetn  is  not  under  command,  and  cannot,  therefore,  get  out  of  the 
way. 

These  signals  are  not  signals  of  vessels  in  distress  and  re- 
quiring  assistance.     8uch  signals  are  contained  in  Art.  31. 

This  Artide  oorresponds  with  Art.  5  of  the  Begulations  of 
1884.  There  are  certain  verbal  difEerenoes,  and  in  the  first 
paragraph  two  red  lights  are  substituted  for  the  three  red 
lights  of  1884. 

Steamboats  of  less  than  forty  tons,  steam  launches,  sailing 
and  rowing  craft  of  less  than  twenty  tons,  and  row  boats  are 
by  Art.  7  exempted  from  the  operation  of  Art.  4  (a). 


346  THE  REGULATIONS. 

^rtic^^  The  words  of  paragrapli  (a)  applying  the  Article  to  a  ship 
^^  which  from  any  accident  is  not  under  command  "  are  vagae, 
and  have  already  given  lise  to  difference  of  judicial  opinion. 
They  refer  to  a  ship  afloat  and  moving,  not  to  a  ship  hard 
and  fast  aground  (j/).  In  the  ordinary  course  of  navigation 
a  ship  is  sometimes  not  under  command ;  a  steam  or  sailing- 
ship  hove-to  in  heavy  weather,  a  sailing-ship  in  a  oahn,  a 
heavy  ship  in  stays,  a  vessel  with  her  anchor  down  but  not 
holding,  are  common  instances  of  such  a  case;  but  it  is 
apprehended  that  Art.  4  does  not  apply  in  such  circum- 
stances, which  cannot  be  said  to  be  accidental  (s).  A  vessel 
with  headway  on  her,  and  therefore  probably  able  to  steer, 
may  be  ^^  not  under  command  "  within  the  meaning  of  the 
Article,  for  it  directs  side  lights  to  be  carried  in  such  circum- 
stances, presumably  for  the  purpose  of  indicating  the  direction 
of  her  head  and  course.  It  appears  to  be  assumed  in 
Art.  15  (e)  that  a  vessel  under  way  and  unable  to  get  out  of 
the  way  of  another  approaching  her,  or  unable  to  manoeuvre 
as  required  by  the  steering  and  sailing  rules,  is  a  vessel  **  not 
under  command  "  ;  but  it  is  not  clear  why  different  words  are 
used  to  express  the  same  thing. 

^^ Making  way  through  the  water"  appears  to  have  a 
different  meaning  from  "under  way,"  which  by  the  Pre- 
liminary Article  is  interpreted  to  describe  a  ship  that  is  not 
at  anchor,  or  made  fast  to  the  shore,  or  aground.  The  dis* 
tinction  between  "under  way"  and  "having  no  way  on 
her  "  is  strongly  marked  in  Art.  15  (a)  and  (b).  By  Art.  11  a 
ship  aground  in  or  near  a  fairway  is  required  to  carry,  in 
addition  to  her  riding  lights,  the  two  red  lights  of  a  vessel 
not  under  command  within  the  meaning  of  Art.  4  (a)  (a). 

A  ship  hard  and  fast  ashore  is  not  required  to  exhibit  the 
two  black  balls  (6). 

Art.  4  does  not  in  terms  exclude  the  operation  of  the 
*?  meeting  ^*  and  "  crossing  "  and  other  rules  of  navigation 
for  vessels  approaching  each  other  with  risk  of  collision*    It 

(y)  The  Carhtta,  (1899)  P.  223.  under  the  Kegolations  of  1884,  whiek 

{z)  So  beld  of  a  sailing  ahip  hove-  contained  no  pzoyimon  for  a  fih^ 

to:  ^wrrw^av.  G'oirrr,  119  Fed. Hep.  aground:     ITie   John    Jnhanumy   6 

616.  Asp.  M.  C.  39,  note. 

la)  In  GermaDy^  this  was  so  hM  {h)  The  CarloUa,  (1899)  P.  223, 
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would  seem  that,  bo  far  as  she  is  able,  she  must  comply  "with     Artlole4. 
those  rules. 

Art.  4  (a)  has  no  application  to  ships  at  anchor  or  to  a  ship 
fast  ashore  (c) ;  but,  as  already  pointed  out,  by  Art.  11  it  is 
made  to  apply  to  a  ship  aground  in  or  near  a  fairway. 

The  P.  Caland  (d)  is  an  important  decision  upon  the  cor- 
•responding  Article  of  the  Begulations  of  1884.  A  steamship, 
owing  to  a  breakdown  of  one  of  her  cylinders,  was  able  to 
use  one  engine  only,  with  which  she  was  able  to  maintain  a 
speed  of  from  four  to  five  knots.  She  had  the  red  lights  ex- 
hibited, but  no  side  lights.  In  the  House  of  Lords  she  was 
held  in  fault,  both  for  exhibiting  the  red  lights  and  for  not 
exhibiting  her  side  lights.  In  the  Court  below,  Jeune,  J., 
expressed  the  opinion  that  if  a  vessel  is  able  to  comply  with 
the  sailing  rules  for  vessels  approaching  each  other  with  risk 
of  collision,  she  is  not  justified  in  exhibiting  the  red  lights ; 
and  in  the  Court  of  Appeal  Fry,  L.  J.,  took  a  similar  view. 
In  the  Court  of  Appeal  Lord  Esher,  M.  E.,  said  that  a  vessel 
that  is,  in  fact,  under  command,  is  not  justified  in  exhibitiDg 
the  three  red  lights,  merely  because  she  may  shortly  be  out  of 
command.  Lord  Herschell,  C,  in  the  House  of  Lords,  said 
that  this  was  too  narrow  a  view  of  the  regulation,  and  that  a 
steamship  with  her  machinery  in  such  a  condition  that  she 
might  at  any  moment  be  unable  to  keep  out  of  the  way  of  an 
approaching  vessel  would  be  justified  in  showing  the  three 
red  lights,  and  not  the  less  so  because  she  was  able  to  keep 
moving  ahead ;  but  that  it  must  depend  upon  circumstances 
whether  she  is  justified  in  moving  ahead  at  all.  Lord  Watson 
concurred  in  this  view  of  the  law. 

In  The  Faedrelandet  {e)  it  was  held. that  a  steamship  riding 
HI  the  sea  to  her  chains,  with  anchors  unshackled,  ^ould 
exhibit  the  three  red  lights. 

In  The  Buckhur8t{/)y  a  sailing  ship  parted  from  her 
anchors  in  a  gale  and  drove  over  CardiEE  sands,  so  that  she 
injured  her  rudder  and  became  unmanageable.  She  did  not 
exbibit  the  three  red  lights,  but  it  was  held  that  she  was  not 
therefore  to  be  held  in  fault  under  36  &  37  Vict.  c.  85,  s.  17. 

{e)  The  Carlotta,  ubi  supra,  ig\  /i896)  P.  206. 

(rf)  (1893)  App.  Cm.  207;  in  the  )'  \^'      ..^ 

Court  of  Appe£;  (1892)  P.  191.  (/)  «  P- 1>.  152. 
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ArtUlbA. 


Artiek5. 

Lights  for 
•amng  ships. 


"  Under 
way": 
mfi&iiiiiff  of 
the  term. 


The  importance  of  the  deoision,  however,  is  lessened  by  ihe 
finding  of  the  learned  judge  that  the  oircumstanoes  made  a 
departure  from  the  regulations  necessary,  and  that  the 
absence  of  the  lights  could  not  have  contributed  to  the 
collision. 

Article  5. 
A  sailing  vessel  undet^  icay^  and  any  vessel  being  towed^  shalf 
catry  the  same  lights  as  are  provided  by  Art,  2  for  a  steam 
vessel  under  icay^  icith  the  exception  of  the  tchite  lights  mentioned 
therein^  which  they  shall  never  carry. 

This  Article  corresponds  with  Art.  6  of  the  Begulations 
of  1884. 

A  ship  hove-to  is  imder  way  within  the  meaning  of 
Article  5  {g).  It  was  so  held  under  the  Begulations  of 
1863  (h) ;  and  a  ship  hove-to  comes  under  the  steering  and 
sailing  rules  (f). 

There  was  formerly  doubt  whether  trawlers  at  work  were, 
by  the  Begulations  of  1863,  required  to  carry  the  lights  of 
ships  under  way  {k) ;  it  has  since  been  decided  that  they 
were  (/).  In  America  a  lobster  boat  '^  fast  to  "  her  trawl, 
and  on  the  port  tack,  was  held  not  to  be  in  fault  because  she 
failed  to  keep  out  of  the  way  of  a  schooner  on  the  starboard 
tack,  and  the  schooner  was  held  alone  in  fault  for  the 
collision  (m). 

A  vessel  coming  to  an  anchor  while  hauling  down  her  jibs, 
and  having  little  or  no  way  on  her,  was  carrying  her  side 
lights ;  it  appears  that  she  was  right  in  doing  so  {n). 

It  has  been  said  that,  where  a  vessel  parted  from  her 
anchors  and  drove  over  a  sand  in  an  unmanageable  state, 
owing  to  her  rudder  being  disabled,  it  would  have  been 
wrong  for  her  to  have  exhibited  her  side  lights  {o). 


See  the  defisitioD,  tupra^  p.  333. 

(h)  TKe  Fmntyhanut,  23  L.  T.  66. 
The  Sapreme  Court  of  the  U.  S.  came 
to  l^e  same  decision  upon  the  same 
facts:  The  Fenmylvania,  19  WaU. 
126. 

(i)  The  Rosalie,  6  P.  D.  246 ;  The 
City  of  London,  Swab.  246 ;  The 
James f  ibid,  66.  The  words  of  the 
regulation  under  which  these  cases 
were  decided  are  *'  under  sail."  See 
Swab.  App.  1,  for  these  roles.    The 


same  words,  **  under  sail,"  oocnr  in 
the  rules  made  under  17  &  18  Viot. 
o.  104,  s.  296.  As  to  <*  under  wsj/' 
see  pp.  333,  340. 

{k)  The  EdUh,  Ir.  Rep.  10  Eq. 
346  ;  The  Etiglishman,  3  P.  D.  18. 

(0  The  Dunelm,  9  P.  D.  164  ;  infra^ 
p.  367. 

(m)  The  Nellie  Clark,  60  Fed.  Bep. 
686. 

(n)  The  Adriatie,  8  Asp.  M.  C.  16. 

(o)  T:^^  Buekhurst,  6  P.  J),  162. 
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Article  6. 

JFhenevef',  as  in  the  case  of  small  vessels  during  bad  weather^     Artlol*  6. 
the  green  and  red  side  lights  cannot  be  fixed^  these  lights  shall  be  Special  lights 
kept  at  hand^  lighted  and  ready  for  use ;  and  shall^  on  the  *<>'  ^n^ 
approach  of  or  to  other  vessels^  be  exhibited  on  their  respective 
sides  in  sufficient  time  to  prevent  collision^  in  such  manner  as  to 
make  them  most  visible^  and  so  that  the  green  light  shall  not  be 
seen  on  the  port  side^  nor  the  red  light  on  the  starboard  side^  nor^ 
if  practicable^  more  than  two  points  abaft  the  beam  on  their 
respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy, 
the  lantet^ns  containing  them  shall  each  be  painted  outside  with 
the  colour  of  the  light  they  respectively  contain  and  shall  be  pro^ 
tided  icith  proper  screens. 

This  Article  is  almost  identical  with  Art.  7  of  the 
Eegulations  of  1884. 

It  is  not  easy  to  see  to  what  vessels  the  Article  has  appli-  What  yesBels 
cation.     Art.  10  provides  for  boats,  and  there  are  few  craft  Jhett*^7 
other  than  boats  in  which  side  lights  "  cannot  be  fixed  "  and  lights  on 
carried,  even  in  the  worst  weather,  if  properly  fitted.     It  was 
assumed  in  a  case  in  Ireland  that  a  full-decked  trawler  of  41 
tons  cannot  conveniently  work  her  trawl  with  side  lights 
fixed,  and  that  such  a  vessel  may  carry  them  on  deck,  even  in 
fine  weather  and  when  not  at  work  {p).     This  can  scarcely 
have  been  the  intention  of  the  framers  of  Art.  6. 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her  side 
lights  fixed  in  their  proper  place,  the  burden  is  on  her  to 
prove  that  the  lights  could  not  with  safety  be  carried  fixed. 
In  the  case  of  a  brig  of  255  tons  (^),  and  in  another  case  of  a 
vessel  of  239  tons  (r),  the  Court  appears  to  have  doubted 
whether  it  was  practicable  in  bad  weather  to  carry  them  fixed 
in  the  usual  places.  It  is  submitted  that  such  vessels  would 
not  come  within  the  operation  of  Art.  6. 

(p)  The  Margaret  and  The  Tueear,      see  also  7%4J  Calla,  ibid.  465. 
15  L.  T.  86. 
(q)  The   Livingstone,   Swab.   619  ;  if)  Th^  Txrzah,  4  P.  D.  83. 
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Article  7. 

Article?.         Steam  vesseh  of  kss  than  forty ^  and  vesaeh  under  oars  or  mils 

JAghu  for       of  ^^  than  twenty  tons  gross  tonnage^  relatively ^  and  rowing 

small  craft      hoats^  when  under  way^  shall  not  he  obliged  to  carry  the  lights 

mentioned  in  Art.  2  (a),  (J),  and  (c),  but  if  they  do  not  carry 

them  they  shall  be  provided  with  the  following  lights: — 

1.  Steam  vessels  of  less  than  forty  tons  shall  carry — 

(a)  In  the  forepart  of  the  vessel^  or  on  or  in  front  of  the 
funnely  where  it  can  best  be  seen^  and  at  a  height 
above  the  gunwale  of  not  less  than  nine  feet ^  a  bright 
white  light  constructed  and  fixed  as  prescribed  in 
Art.  2  {a)y  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles; 

{b)  Oreen  and  red  side  lights  constructed  and  fixed  as 
prescribed  in  Art.  2  {b)  and  (c),  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least 
one  mikj  or  a  combined  Inntem  showing  a  green 
light  and  a  red  light  from  right  ahead  to  two  points 
abaft  the  beam  on  their  respective  sides.  Such 
lantern  shall  be  carried  not  less  than  three  feet 
below  the  white  light. 

2.  Small  steamboats,  such  as  are  carried  by  seagoing  vessels, 

may  carry  the  white  light  at  a  less  height  than  nine  feet 
above  the  gunwale,  but  it  sliall  be  carried  above  the  ami' 
bined  lantern  mentioned  in  sub-division  1  (6). 

3.  Vessels  under  oars  or  sails  of  less  than  twenty  tons  shall 

have  ready  at  hand  a  lantern  with  a  green  glass  on  one 
side  and  a  red  glass  on  the  other,  which,  on  the  approach 
of  or  to  other  vessels,  sliall  be  exhibited  in  sufficient  time 
to  prevent  collision,  so  that  the  green  light  shall  not  be  seen 
on  the  port  side  nor  the  red  light  on  the  starboard  side. 

4.  Bowing  boats,  tchether  under  oars  or  sail,  shall  have  ready 

at  hand  a  lantern  shomng  a  white  light,  which  shall  be 

temporarily  exhibited  in  sufficient  time  to  prevent  colli' 

sion. 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged  to 

carry  the  lights  prescribed  by  Art.  4  (a),  and  Art.  11,  last 

paragraph. 

This  Artiole  is  new. 
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Article  8. 
Pilo6  vesseby  when  engaged  on  their  station  on  pilotage  duty^     Article  8. 


shall  not  show  the  lights  required  for  other  vessels,  but  shall  carry  Lights  for 
a  white  light  at  the  tnast-head  visible  all  round  the  horizon^  and  P^*  ^>oa,ta, 
shall  also  exhibit  a  fl^re-up  light  or  flare-up  lights  at  short  in* 
tervalsy  tchich  shall  never  exceed  fifteen  minutes. 

On  the  near  approach  of  or  to  other  vessels,  they  shall  have 
their  side  lights  lighted,  ready  for  use,  and  shall  flash  or  sliow 
them  at  short  intervals  to  indicate  the  direction  in  whi^h  they  are 
heading,  but  the  green  light  shall  not  be  shown  on  the  port  side, 
nor  the  red  light  on  the  starboard  side, 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  alongside  of 
a  vessel  to  put  a  pilot  on  board  niay  show  the  white  light,  instead 
of  carrying  it  at  the  mast-head,  and  may,  instead  of  the  coloured 
lights  above  mentioned,  have  at  hand  ready  for  use  a  lantern  with 
a  green  glass  on  the  one  side  and  a  red  gkm  on  the  other,  to  be 
med  as  prescribed  above. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  t/iose  of  other  vessels  of  their 
tonnage. 

The  following,  reg^ulation,  applicable  only  to  the  pilot  oraft 
and  in  the  waters  therein  mentioned,  was  added  bj  Order  in 
Council  of  7th  July,  1897  :— 

A  steam  pilot  vessel  exclusively  employed  for  the  service  of 
pilots  licensed  or  certified  by  any  pilotage  authority  or  the  Com- 
mittee  of  any  pilotage  district  in  the  United  Kingdom  when 
engaged  on  her  station  on  pilotage  duty  and  in  British  watei's 
and  not  at  anchor,  shall  in  addition  to  the  lights  required  for  all 
pilot  boats,  carry  at  a  distance  of  eight  feet  below  her  white  mast' 
head  light  a  red  light  visible  all  round  the  horizon  and  of  such  a 
characte}'  as  to  be  visible  on  a  dark  night  with  a  clear  atmosphere 
at  a  distance  of  at  least  two  miles,  and  also  the  coloured  side 
lights  required  to  be  carried  by  vesseh  when  under  way. 

When  engaged  on  her  station  on  pilotage  duty  and  in  British 
waters  and  at  anchor  she  shall  carry  in  addition  to  the  light 
required  for  all  pilot  boats  the  red  light  above  mentioned  but  not 
the  coloured  side  lights. 

When  not  engaged  on  her  station  on  pilotage  duty  she  shall 
carry  the  same  lights  as  other  steam  vessels. 
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^^^^^  ^'         This  Artide  corresponds  (with  additions)  -with  Art.  9  of 
the  Regulations  of  1884. 

It  has  been  held  that  a  pilot  boat  in  tow  of  the  ship  to 
which  she  had  supplied  the  pilot  was  in  fault  for  carrying 
her  mast-head  light  (s). 

A  boat  serving  ships  with  pilots  would  seem  to  be  a  "  pilot 
vessel "  whether  the  pilots  held  licences  or  not  (t), 

A  pilot  vessel  is  "engaged  on  her  station  on  pilotage  duiy," 
not  only  whilst  she  is  actually  putting  a  pilot  on  board  or 
taking  him  out  of  a  ship,  but  whilst  she  is  cruising  or  at 
anchor  and  on  the  look-out  for  ships. 

The  words  of  the  first  paragraph,  "shall  not  show  the  lights 
required  for  other  vessels,"  would  seem  to  forbid  the  use  by 
pilot  boats  of  the  stem  light  of  Art.  10. 

Neither  the  regulations,  nor  the  Merchant  Shipping  Act, 
1894,  nor  the  Interpretation  Act,  1889,  contain  any  defini- 
tion of  "  British  waters."  Perhaps  they  would  be  held  to  be 
waters  within  a  marine  league  of  low  water  mark  of  the 
United  Eangdom.  It  would  seem  to  be  an  infringement  of 
Art.  8  for  a  steam  pilot  vessel  to  carry  the  red  light  in  the 
Channel  or  elsewhere  outside  "  British  waters." 

The  Order  in  Council  (No.  1)  of  7th  July,  1897,  so  fax  as 
it  is  in  pursuance  of  57  &  58  Vict.  c.  60,  s.  424,  does  not 
extend  to  the  steam  pilot  vessel's  red  light  directed  by  Order 
in  Council  (No.  2)  of  7th  July,  1897. 

A  ship  that  ran  down  the  boat  from  which  she  was  taking 
her  pilot  was,  in  America,  held  alone  in  fault,  though  the 
pilot  boat  had  a  wrong  light  {u) ;  but  in  another  case  the 
pilot  boat  was  held  to  be  in  fault  for  not  complying  with  the 
regulations  whilst  she  was  approaching  the  vessel  she  had 
served  in  order  to  pick  up  her  skiff  {x).  In  a  case  where  two 
competing  pilot  boats  (a  steamer  and  a  schooner)  collided,  it 
was  held  that  neither  was  in  fault  (y). 

The  object  of  the  special  lights  for  a  pilot  boat  is,  not  only 
to  apprise  other  vessels  of  the  presence  of  a  pilot,  but  also  to 
enable  them  to  keep  clear  of  her  (s). 

(a)  The  Mary  HounaeU,  4  P.  D.  204.  £ep.  563. 

(0  See  The  Mary  Soumelly  $upra.  (a?)  The  Leo,  34  Fed.  Eep.  140. 

(«)  The  City  of  Washington,  2  Otto,  (y)  The  niot,  20  Fed.  Bep.  870. 

31 ;  but  Bee  The  Mavertont  31  Fed.  {z)  The  ffaverton,  ubi  ei^pra. 
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It  has  been  held  in  America  that  it  is  no  breach  of  the  Artlole  9, 
regulations,  nor  is  it  negligence,  not  to  answer  a  pilot-boat's 
flare  (a).  Where  a  sailing  ship  by  burning  a  flare  in  answer 
to  a  steamship's  blue  light  misled  the  latter  into  thinking 
that  she  was  a  pilot  boat,  the  sailing  ship  was  held  in  fault  (6). 
The  duty  of  a  steamship  to  stop  when  taking  her  pilot  on 
board  has  been  insisted  on  {c). 

As  to  signals  for  ships  wanting  pilots,  see  above,  p.  338. 

Article  9.     {See  below.) 
This  Article  is  not  yet  (1903)  promulgated  (rf).     Mean-     Artiele9. 
while  Art.  10  of  the  Regulations  of  1884  (see  Order  in 
Council  of  27th  November,  1896)  remains  in  force.     It  is  as 
follows : — 

Open  boats  and  fiuhing  vessels  of  less  than  twenty  tons  net  regis-  -^rt,  10  of 
tered  tonnagcy  when  under  tvat/,  and  when  not  having  their  netSy 
trawls,  dredges,  or  lines  in  the  water,  shall  not  be  obliged  to  carry 
the  coloured  side  lights;  but  every  such  boat  and  vessel  shall,  in  lieu 
thereof,  have  ready  at  hand  a  lantern  with  a  green  glass  on  one  side 
and  a  red  glass  on  the  other  side,  and  on  approaching  to  or  being 
approached  by  another  vessel,  such  lantern  shall  be  exhibited  in 
sufficient  time  to  prevent  collision,  so  that  the  green  light  shall  not 
be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 

The  following  portion  of  this  Article  applies  only  to  fishing  vessels 
and  boats  when  in  the  sea  off  the  coast  of  Europe  lying  north  of 
Cape  Finisterre : — 

(a)  All  fishing  vessels  and  fishing  boats  of  twenty  tons  net  regis- 
tered tonnage  or  upwards,  when  under  way  and  when  not  required 
by  the  following  regulations  in  this  Article  to  carry  and  show  the 
lights  therein  named,  shall  carry  and  show  the  same  lights  as  other 
vessels  under  way. 

(b)  All  vessels  when  engaged  in  fishing  with  drift  nets  shall 
exhibit  two  white  lights  from  any  part  of  the  vessel  where  they  can 
be  best  seen.  Such  lights  shall  be  placed  so  that  the  vertical  distance 
between  them  shall  be  not  less  than  six  feet,  and  not  more  than  ten 
feet ;  and  so  that  the  horizontal  distance  between  them,  measured  in 
a  line  with  the  keel  of  the  vessel,  shall  be  not  less  than  five  feet  and 
not  more  than  ten  feet.     The  lower  of  these  two  lights  shall  be  the 

{a)  The  Oambutdoon,  30  Fed.  Rep.  (c)  The   Columbia,   27    Fed,    Rep. 

704.  704. 

{h)  The  Wisconsin,  25  Fed.   Rep.  {d)  See  note  to  Order  in  Council  of 

283,  affirming  23  Fed.  Rep.  831.  27th  Nov.  1896. 

M.  A  A 
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Artiel«  9.  more  forward,  and  both  of  them  shall  be  of  such  a  character,  and 
Art.  10  of  contained  in  lanterns  of  such  construction,  as  to  show  all  round  the 
ISSi,  horizon,  on  a  dark  night  with  a  clear  atmosphere,  for  a  distance  of 

not  less  than  three  miles. 

(c)  A  vessel  employed  in  line  fishing  with  her  lines  out  shall 
carry  the  same  lights  as  a  vessel  when  engaged  in  fishing  with  drift 
nets, 

(d)  If  a  vessel  when  fishing  becomes  stationary  in  consequence  of 
her  gear  getting  fast  to  a  rock  or  other  obstruction,  she  shall  show 
the  light  and  make  the  fog  signal  {e)for  a  vessel  at  anchor. 

(e)  Fishing  vessels  and  open  boats  may  at  any  time  tue  a  flare-up 
in  addition  to  the  lights  which  they  are  by  this  Article  required  to 
carry  and  show.  All  flare-up  lights  exhibited  by  a  vessel  when 
trawling,  dredging,  or  flshing  with  any  kind  of  drag  net,  shall  be 
shown  in  the  after  part  of  the  vessel,  excepting  that,  if  the  vessel  is 
hanging  by  the  stem  to  her  trawl,  dredge,  or  drag  net,  they  shall  be 
exhibited  from  the  bow. 

(f)  Every  flshing  vessel  and  every  open  boat  when  at  anchor 
between  sunset  and  sunrise  shall  exhibit  a  white  light  visible  all 
round  the  horizon  at  a  distance  of  at  least  one  mile. 

(g)  In  fog,  mist,  or  falling  snow,  a  drift-net  vessel  attached  to 
her  nets,  and  a  vessel  when  trawling,  dredging,  or  flshing  tcith  any 
kind  of  drag  net,  and  a  vessel  employed  in  line  flshing  with  her  Unes 
out,  shall  at  intervals  of  not  more  than  two  minutes  make  a  blast 
with  her  fog-horn,  and  ring  her  bell  alternately. 

An  Order  in  Council  of  30th  December,  1884,  modifies  and 
adds  to  this  Article,  as  regards  British  fishing  craft  in  the  seas 
of  the  coasts  of  Europe  north  of  Cape  Finisterre.  After  reciting 
the  powers  to  modify  the  Regulations  given  by  26  &  26  Vict, 
c.  63,  and  the  above  Arts.  3,  6,  and  10,  the  Order  proceeds  as 
follows : — 
Ord.inOoune%l,  As  regards  steam  vessels  engaged  in  trawling  when  under  steam, 
such  vessels,  if  of  twenty  tons  gross  register  tonnage  or  upwards, 
and  having  their  trawls  in  the  water,  and  not  being  stationary  in 
consequence  of  their  gear  getting  fast  to  a  rock  or  other  obstruction, 
shall  between  sunset  and  sunrise  either  carry  and  show  the  lights 
required  by  the  said  recited  Article  3  of  the  regulations  aforesaid, 
or  shall  carry  and  show  in  lieu  thereof  and  in  substitution  therefor, 
but  not  in  addition  thereto,  other  lights  of  the  description  set  forth 
in  Part  I.  of  the  Schedule  hereto. 

(«)  Even  when  there  is  no  fog :  2%e  Wanciek,  15  P.  D.  189.     8ed  gu. 
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As  regards  sailing  vessels  engaged  in  trawling,  such  vessels,  if  of     Artiele  9. 
twenty  tons  net  register  tonnage  or  upwards,  and  having  their  trawls  Ord. in  Council 
in  the  water,  and  not  being  stationary  in  consequence  of  their  gear  30Mi)«tf.l884. 
getting  fast  to  a  rock  or  other  obstruction,  shall  between  sunset  and 
sunrise  either  carry  and  show  the  lights  required  by  the  said  recited 
Article  6  of  the  regulations  aforesaid,  or  shall  carry  and  show  in 
lieu  thereof,  and  in  substitution  therefor,  but  not  in  addition  thereto, 
other  lights  of  the  description  set  forth  in  Part  II.  of  the  Schedule 
hereto. 

The  red  and  green  lights,  which  are  by  this  Order  permitted  as 
aforesaid  to  be  carried  in  lieu  of  the  lights  required  by  Article  3 
and  Article  6  of  the  said  recited  regulations  respectively,  shall  be  of 
such  a  character  as  to  be  visible  at  a  distance  of  not  less  than  two 
miles  on  a  dark  night  with  a  clear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam  vessels 
of  twenty  tons  gross  register  tonnage  or  upwards,  and  sailing  vessels 
of  twenty  tons  net  register  tonnage  or  upwards,  engaged  in  trawling, 
when  under  way  between  sunset  and  sunrise,  but  not  having  their 
trawls  in  the  water,  shall,  if  steamships,  carry  and  show  the  lights 
required  by  Article  3  above  recited,  and,  if  sailing  ships,  shall  carry 
and  show  the  lights  required  by  Article  6  above  recited.  Provided, 
however,  that  the  modifications  and  additions  set  forth  in  Parts  I., 
II.,  of  the  Schedule  hereto  shall  not  be  applicable  to  the  fishing 
vessels  and  boats  of  any  foreign  country,  unless  and  until  the  same 
shall  have  been  made  applicable  thereto  by  Order  in  Council. 

SOHEDTTLE. 
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(1)  On  or  in  front  of  thefore^mast  head,  and  in  the  same  position 
as  the  white  light  which  other  steamships  are  required  to  carry,  a 
lanthom  showing  a  white  light  ahead,  a  green  light  on  the  starboard 
side,  and  a  red  light  on  the  port  side.  Such  lanthom  shall  be  so 
constructed,  fitted  and  arranged,  as  to  show  an  uniform  and  unbroken 
white  light  over  an  arc  of  horizon  of  four  points  of  the  compass, 
and  an  uniform  and  unbroken  green  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass,  and  an  uniform  and  unbroken  red  light 
over  an  arc  of  the  horizon  of  ten  points  of  the  compass  ;  and  it 
shaU  be  so  fixed  as  to  show  the  white  light  from  right  ahead  to  two 
points  on  the  bow  on  each  side  of  the  ship,  the  green  light  from  two 
points  on  the  starboard  bow  to  four  points  abaft  the  beam  on  the 
starboard  side,  and  the  red  light  from  two  points  on  the  port  bow  to 
four  points  abaft  the  beam  on  the  port  side ;  and  (2)  a  white  light 

A  a2 
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Articled.  tn  a  glohular  lanthom  of  not  less  than  eight  inches  in  diameter,  an^ 
so  constructed  as  to  show  a  clear,  uniform^  and  unbroken  light  all 
round  the  horizon  ;  the  lanthom  containing  such  white  light  shall 
be  carried  lower  than  the  lanthom  showing  the  green,  white,  and 
red  lights  as  aforesaid,  so,  however,  that  the  vertical  distance  between 
them  shall  not  be  less  than  six  feet  nor  more  than  twelve  feet. 

Part  H. — Sailing  Vessels. 
(1)  On  or  in  front  of  the  fore-mast  head,  a  lanthom  having  a 
green  glass  on  the  starboard  side  and  a  red  glass  on  the  port  side, 
so  constructed,  fitted,  and  arranged  that  the  red  and  green  do  not 
converge,  and  so  as  to  show  an  uniform  and  unbroken  green  light 
over  an  arc  of  the  horizon  of  twelve  points  of  the  compass,  emd  an 
uniform  and  unbroken  red  light  over  an  arc  of  the  horizon  of  twelve 
points  of  the  compass,  and  it  shall  be  so  fixed  as  to  show  the  green 
light  from  right  ahead  to  four  points  abaft  the  beam  on  the  starboard 
side,  and  the  red  light  from  right  ahead  to  four  points  abaft  the 
beam  on  the  port  side  ;  and  (2)  a  white  light  in  a  globular  lanthom 
of  not  less  than  eight  inches  in  diameter,  and  so  constructed  as  to 
show  a  clear,  uniform,  and  unbroken  light  all  round  the  horizon* 
The  lanthom  containing  such  white  light  shall  be  carried  lower  than 
the  lanthom  showing  the  said  green  and  red  lights  as  aforesaid^  so, 
however,  that  the  vertical  distance  between  them  shall  not  be  less 
than  six  feet  and  not  more  than  twelve  feet, 

A  further  modification  of  Art.  10  was  made  by  Order  in 
Council  of  24th  June,  1885.  By  it  British  sailing  trawlers,  in 
the  seas  north  of  Finisterre,  when  fishing  and  not  stationary, 
were  authorized,  instead  of  the  lights  mentioned  in  Art.  6  of  the 
Kegulations  of  1884,  and  in  the  Order  in  Council  of  30th 
December,  1884,  to  carry  and  show  : 
OrdAnCtmneil,  ^  white  light  in  a  globular  lanthom  of  not  less  than  eight  inches 
iSft^'^"'^'  m  diameter,  and  so  constructed  as  to  show  a  clear,  uniform,  and 
unbroken  light  all  round  the  horizon,  and  visible  on  a  dark  night 
with  a  clear  atmosphere  for  a  distance  of  at  least  two  miles  ;  and 
also  a  sufficient  supply  of  red  pyrotechnic  lights  which  shall  each 
burn  for  at  least  thirty  seconds,  and  shall,  when  so  burning,  be 
visible  for  the  same  distance  under  the  same  conditions  as  the  white 
light.  The  white  light  shall  be  shown  from  sunset  to  sunrise,  and 
one  of  the  red  pyrotechnic  lights  shall  be  shown  on  approaching,  or 
on  being  approached  by  another  ship  {f)  or  vessel  in  sufficient  time 
to  prevent  collision, 

(/)  i.e.,  with  risk  of  coUirion :  The  Orum,  (1891)  P.  307- 


fishermen's  ughts.  3*7 

It  will  be  observed  that  Art.  10  of  the  Eegulations  of  1884  Article  9. 
relates  only  to  fishing  vessels  in  certain  waters;  and  the 
addition  made  by  the  Order  in  Council  of  30th  December, 
1884,  only  to  British  craft.  The  law  as  to  other  craft,  and  to 
aU  fishing  craft  in  other  waters,  is  in  an  unsatisfactory  state. 
To  ascertain  what  are  the  proper  lights  for  a  fisherman,  to 
whom  Art.  10  does  not  apply,  it  is  necessary  to  examine  a 
number  of  inconsistent  Acts  of  Parliament  and  Orders  in 
Council.  As  it  is  intended  shortly  to  repeal  or  supersede 
these  by  an  Article  which,  it  is  to  be  hoped,  will  apply  to 
fishing  craft  of  all  nationalities,  it  is  unnecessary  to  examine 
them  at  length  {g). 

The  following  decisions  as  to  trailers'  lights  under  the 
Regulations  of  1863,  1880,  and  1884,  are  far  from  satis- 
factory, and  indicate  the  uncertainty  of  the  past  and  present 
law  upon  the  subject : 

In  The  Dunelm  (A)  it  was  held  that  a  paddle-wheel  steam-*  Th$  Dunelm. 
ship  it)  with  her  trawl  down,  going  two-and-a-half  knots 
through  the  water,  and  four-and-a-half  over  the  ground,  was 
in  fault  for  a  collision  with  a  steamship,  because  she  was 
carrying  at  her  masthead  a  bright  light  in  a  globular  lantern 
and  no  side  lights.  At  the  date  of  the  collision  Art.  9  of  the 
Eegulations  of  1863  required  the  bright  white  light  only 
when  the  vessel  was  "  attached  to  her  nets  and  stationary." 
The  Court  of  Appeal  held  that  the  Article  did  not  apply  and 
that  she  should  have  carried  side  lights. 

In  The  Chusan  (A;),  Butt,  J.,  held,  though  with  some  doubt,  The  Chtuan. 
that  under  the  Eegulations  of  1884,  sailing  smacks,  *'  when 
trawling,  i.e.,  when   moving  through  the  water  with  their 
trawls  down,  are  bound  by  Art.  10  (a)  to  carry  the  side 
lights  that  ordinary  sailing  vessels  carry."    The  collision 

{ff)  The  Acts  and  Orders  referred  Vict.  o.  22,  s.  29,  17tii  November, 

to  in  the  text  are  as  follows : — 6  &  7  1888  (as  to  Danish  boats),  dated  26th 

Viot.  c.  79  ;  25  &  26  Vict.  c.  63  ;  31  March,  1884  (as  to  the  Sea  Fisheries 

&  32  Viot.  c.  45  ;  38  Vict.  c.  16  ;  40  Act,  1883). 

&  41  Viot.  o.  42 ;  46  &  47  Vict.  c.  22;  /A^  o  P    "n    i  ra      h^  tj^  -Rnhs^* 

Orders  in  Conndl  of  the  foUowini?  ^L^l^  ^^|?Hn?^fi w/%?L^?Sl 

dates:     9th    January,     1863;     6t£  T^J^V    '^'^"^^^^^^ 

January,  1869 ;  Uth^August,  1879 ;  ^^ifn  ^if*      '                   '       ^' 

24th    March,    1880 ;    26th  August,  ^"  "T^'    t     ,       ^ 

1881 ;     18th   August,    1882  ;    23rd  (0  Probably  a  Tyne  tug,  or  vessel 

August,  1883  ;  2nd  February,  1884 ;  of  that  class, 

and  8  notioe  pursuant  to  46  &  47  (^)  5  Asp.  M.  C.  476. 
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The  Tweed*' 
dale. 


^^^y»^'  ooourred  before  the  Orders  in  Council  of  Deoember  30th, 
The  Warwick.  1884,  and  June  24th,  1885.  Since  those  orders  came  into 
effect,  a  sailing  smack  which  in  clear  weather  showed  a  bright 
light,  and  burned  red  flares  after  she  had  become  stationary 
^7  getting  fast  to  some  obstruction,  was  held  in  fault  under 
Art.  10  (d)  for  not  making  the  fog  signal  for  a  vessel  at 
anchor  (/). 

From  The  Tweedsdule  (m)  it  appears  that  a  steam  trawler 
fishing  is  not  at  liberty  to  carry  which  lights  she  pleases — 
the  ordinary  steamships'  lights  of  Art.  3,  or  the  steam 
trawlers'  lights  of  the  Order  in  Council  of  30th  December, 
1884.  She  has  an  option,  but  the  option  "  must  be  exercised 
with  discretion,  and  I  think  the  discretion  given  must  be  used 
in  this  sense  :  If  a  trawler  has  not  only  sufficient  way  on  her 
to  keep  herself  in  command,  but  also  sufficient  way  to  act 
with  effect  in  altering  her  course  for  an  approaching  ship, 
then  what  I  may  call  the  ordinary  regulation  side  lights,  that 
is,  the  lights  prescribed  by  Art.  3,  should  be  carried,  and  those 
in  charge  of  her  should  act  as  the  regulations  require  an  un- 
encumbered vessel  to  act.  If  the  trawler  has  no  more  than 
just  steerage  way,  and  has  little  power  therefore  of  keeping 
out  of  the  way  of  another  vessel,  she  should  carry  what  I  call 
the  extraordinary  regulation  lights,  namely,  the  lights  pre- 
scribed in  the  schedule  (to  the  Order  in  Council  of  30th 
December,  1884).  .  .  .  She  should  refrain  from  making  any 
alteration  of  her  course  and  leave  the  other  vessel  to  keep 
dear  of  her"  («). 

In  this  case  The  City  of  Ohucester,  steam  trawler,  was  held 
free  from  fault  for  a  collision  with  the  four-masted  barque 
Teesdule.  The  trawler  was  carrying  on  her  mast  the  two 
steam  trawlers'  lights  described  in  the  Order  in  Council  of 
30th  December,  1884,  and  did  not  alter  her  course  up  to  the 
collision.  From  the  terms  of  the  judgment  of  Butt,  J.,  it 
would  appear  that,  not  only  was  the  trawler  justified  in  not 
attempting  to  alter  her  course  for  the  barque,  but  that  she 
would  have  been  wrong  if  she  had  altered  it.     The  oonstruo- 


(T)  The  Warwick,  16  P.  D.  189. 

[m)  14  P.  D.  164.    • 

(«)  Per  Butt,  J.,  14  P.  D.  p.  171. 
See,  aliier,  in  America  The  Nellie 
Clark;  50  Fed.  Rep.  68.5,  where  a 


lobster-boat  "fast"  to  her  trawl, 
on  the  port  tack,  was  held  not  to 
be  in  fault  for  not  keeping'  out  of 
the  way  of  a  schooner  on  the  star- 
board tack. 
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tion  plaoed  upon  the  Order  in  Council  throws  the  respon-  AxtieUB. 
sibilitj  upon  persons  in  charge  of  trawlers  of  deciding 
whether  their  way  is  sufficient  to  require  them  to  carry  side 
lights  or  not.  Practically,  the  question  must,  in  the  case  of 
sailing  trawlers,  generally  be  decided  in  favour  of  the  mast 
lights  and  against  side  lights,  for  the  fishing  is  carried  on 
more  by  the  tide  than  by  the  ship's  head- way,  and  the  trawl, 
warp  and  gear  have  at  least  as  powerful  an  effect  upon  the 
ship's  course  as  has  the  rudder,  even  in  a  fresh  breeze.  It 
was  probably  intended  by  the  framers  of  the  Order  in 
Council  not  to  compel  trawlers  to  carry  either  the  lights  of 
Art.  f3,  or  those  of  the  Order  in  Council,  but  to  give  them  the 
liberty  of  carrying  which  lights  they  preferred. 

A  trawler  fishing  is  a  ^^  vessel  tinder  way,"  and  must  sound 
the  fog  signal  required  by  Art.  16. 

Article  10. 
A  vessel  tchich  is  being  overtaken  by  another*  shall  show  from     Artiole  10. 
her  stem  to  such  last-mentioned  vessel  a  white  light  or  a  flare-up  Light  for 

The  white  light  required  to  be  shown  by  this  Article  may  be 
fixed  and  carried  in  a  lantern^  but  in  such  case  the  lantern  shall 
be  so  constructed^  fitted^  and  screened  that  it  shall  throw  an  un- 
broken light  over  an  arc  of  the  horizon  of  twelve  points  of  the 
compass^  viz. ^  for  six  points  from  right  aft  on  each  side  of  the 
vessely  so  as  to  be  visible  at  a  distance  of  at  least  one  mile.  Such 
light  shall  be  carried  as  near  as  practicable  on  the  same  level  as 
the  side  lights. 

This  Article  corresponds  with  Art.  11  of  the  Eegulations  of 
1884.  The  paragraph  describing  the  position,  fixing,  and 
range  of  the  stem  light  is  new.  It  was  inserted  in  conse- 
quence of  decisions  which  threw  doubt  upon  the  legality  of  so 
oanying  it(o).  The  provision  against  the  side  light  and 
stem  light  showing  at  the  same  time  is  also  new.  There 
were  previous  decisions,  on  the  former  regulations,  to  the 
same  effect  {p), 

(o)  Th$  Imbro,  14  P.  D.  73 ;  The  166. 

Stt^uibo,  13  P.  D.  51 ;  and  Bee  T^  (p)  The  ffubbuek.  Ad.  DIt.  28th 

Breadalbane,  7  P.  B.  186;  ThsFaciJie,  Jane,  1887  ;  The  Palinurut,  13  P.  D. 

9  P.  D.  124 ;    The  Sldkeehy,  16  P.  D.  14 ;  The  Fire  Queen,  12  P.  D.  147. 
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Artiole  10. 


Stem  light  to 
be  shown, 
thoagh  no 
riiik  of 
collision. 


When  the 
duty  arises. 


When  it 


Overtaking 
vessel : 
definition. 


Before  the  Eegulations  of  1880,  which  first  proyided  for  a 
stem  light,  there  had  been  doubt  as  to  whether  it  was  not 
contrary  to  the  regulations  to  show  a  light  astern  to  an  over- 
taking vessel  (q). 

The  application  of  Art.  10  is  not  limited,  as  are  the  steer- 
ing and  sailing  rules,  to  cases  where  there  is  risk  of  collision. 
It  applies  where  the  ship  astern  is  broad  on  the  quarter,  and 
is  broadening,  so  long  as  she  is  overtaking  the  ship  ahead. 
And  it  is  not  necessary  that  she  should  be  on  a  course  such 
that  there  is  or  will  be  risk  of  collision  (r). 

The  duty  to  exhibit  the  stern  light  "  does  not  arise  till  the 
vessel  which  is  being  overtaken  has  had  an  opportunity  of 
seeing  that  the  vessel  whi()h  is  overtaking  her  is  a  vessel 
comiDg  nearer  to  her,  and  that  she  is  approaching  upon  such 
a  course  that  she  cannot  see  the  lights  of  the  overtaken  ship. 
When  the  overtaking  ship  is  seen  to  be  thus  approachiog, 
then  the  duty  arises  to  give  the  specified  warning  within  a 
reasonable  time,  to  afford  an  opportunity  to  the  other  vessel 
to  keep  out  of  the  way  "  («). 

It  was  held,  in  an  early  case  (t)  under  this  Article,  that, 
after  risk  of  collision  had  apparently  ceased,  the  obligation  to 
exhibit  the  stem  light  also  ceased.  But  this  decision  was 
overruled  in  The  Main  (ubi  supi^a).  The  stem  light  must  be 
shown  so  long  as  the  ship  from  which  it  is  shown  is  being 
overtaken  (m). 

Article  24  (;r)  contains  the  definition  of  an  "  overtaking  " 
vessel.  "  Every  vessel  coming  up  with  another  vessel  from 
any  direction  more  than  two  points  abaft  her  beam  "  is  over- 
taking the  other.  This  definition,  though  framed,  ap- 
parently, for  the  purpose  of  distinguishing  an  overtaking 


{q)  See  The  City  of  Brooklyn,  1 
P.  D.  277  ;  The  Anglo-Indian,  3  Asp. 
M.  0.  1;  The  Lena,  14  L.  T.  676; 
The  John  Fenwick,  L.  R.  3  A.  &  E. 
600  ;  The  Earl  Spencer,  L.  R.  4  A.  & 
E.  431 ;  aff.  2  Asp.  M.  0.  623 ;  Th* 
Oder,  13  Fed.  Rep.  272 ;  aliter  The 
Cybele,  5  Quebec  L.  R.  262. 

(r)  The  Main,  11  P.  D.  132. 

(*)  Fer  Lord  Herschell,  The  Main, 
11  P.  D.  132,  136. 

(0  The  Reiher,  4  Asp.  M.  0.  478. 
A  smack  hove- to  observed  the  three 
lights  of  a  steamship  coming  np  with 


her  astern.  She  showed  her  stem 
light  until  the  steamship  shut  in  her 
green,  and  then  she  ceased  to  show 
the  light.  The  steamship  then  altered 
her  helm  again  and  ran  into  the 
smack.  It  was  held  (wrongly)  that 
the  smack,  having  exhibited  her  light 
until  risk  of  collusion  was  apparentlv 
determined,  had  complied  with 
Art.  1 1,  and  was  free  from  blame. 

(u)  See  per  Hannen,  P.,  The  Em' 
quibo,  13  P.  D.  61,  63 ;  followed  in 
The  Banaet  Hound,  7  Asp.  M.  G.  467. 

{x)  Infra,  p.  484. 
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from  a  croBsing  vessel  within  the  meaning  of  Arts.  24  and  17    Artlele  10. 
respectively,  would  probably  "be  held  to  apply  to  Art.  10. 

A  smack  hove-to  is  "  being  overtaken  "  by  another  coming  Overtaken 
up  with  her  astern,  and  is  required  to  show  the  stem  light  {y).  de&dtion. 
It  would  seem  that  to  be  an  "  overtaken  "  ship  within  the 
meaning  of  Art.  10,  the  ship  must  be  under  way;  that  a 
vessel  at  anchor  is  not  required  to  show  the  stem  light ;  and 
that  a  sailiug  ship  beating  to  windward  across  the  bows  of  a 
steamship,  with  her  side  light  visible  to  the  steamship,  is 
beiug  overtaken  by  the  steamship  when  she  puts  her  helm 
down  to  go  about,  and  must  show  the  stem  light. 

Art.  10  imposes  upon  those  in  charge  of  a  ship  the  duty  of  Look-out 
keeping  a  look-out  astern.  Under  the  Eegulations  of  1863,  *®*®^'^- 
which,  as  stated  above,  contained  no  express  direction  as  to 
showing  a  stem  light,  it  appears  to  have  been  held  that  a  ship 
was  not  necessarily  in  fault  because  she  did  not  see  and  warn 
an  overtaking  ship  (z) .  Under  the  existing  regulations  a  ship 
would  probably  be  held  in  fault,  under  57  &  58  Vict.  c.  60, 
s.  419,  if  she  were  struck  by  an  overtaking  ship  to  which  she 
had  not  shown  a  stem  light,  when  she  might  have  shown 

it(«)- 

The  binnacle  light,  although  visible  astern,  is  not  such  a  Binnacle 
light  as  is  required  by  Art,  10  (J).  ^   * 

3ji  The  Pacific  {c)  a  smack  was  held  in  fault  for  exhibiting  Ksherman's 
no  light  or  flare  to  a  steamship  which  overtook  and  ran  into  ^ 
her.     The  smack  had  her  trawl  down,  and  was  carrying,  sus- 
pended from  her  weather  cross-tree,   a   white    light  in   a 
globular  lantern.     It  was  held  that  the  light  did  not  comply 
with  the  law. 

Whether  a  pilot  boat  may  use  the  stem   light  seems 
doubtful.     See  supra^  p.  352. 

Article  11. 

A  vessel  under  150  feet  in  lengthy  when  at  anchor y  shall  carry    Artiole  11. 
foncardy  where  it  can  best  he  seeny  but  at  a  height  not  exceeding 

(y)  The  ^Hher,  4  Asp.  M.  0.  478.  Fed.  Rep.  271  ;  Kennedy  y.  The  Sar- 

(z)  See  The  Hannah  Park  and  The  matian,  2  Fed.  Rep.  911. 
X«w,  14  L.  T.  676.  (*)  T/te   Breadalbane^    ubi    supra; 

(a)  The  Main,  11  P.  D.  132  ;  The  The  Fatroelus,  13  P.  D.  64. 
Imbro,  14  P.  D.  73 ;  The  Marion,  66  {e)  9  P.  D.  124. 
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Article  11. 


'^Atanohor*' 
meaning  of 
the  phrase. 


20  feet  above  the  huU^  a  white  light  in  a  lantern  so  constructed  as 
to  show  a  clear ^  uniformy  and  unbroken  light  visible  all  round  the 
horizon  at  a  distance  of  at  least  one  mile, 

A  vessel  of  150  feet  or  upwards  in  lengthy  when  at  anchor^ 
shall  carry  in  the  forward  part  of  the  vessel^  at  a  height  not  less 
than  20,  and  not  exceeding  iO^feet  above  the  hully  one  such  lights 
and  at  or  near  the  steim  of  the  vessel^  and  at  such  a  height  that 
it  shall  be  not  less  than  16  feet  lower  than  the  forward  lightj 
another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length  appear^ 
ing  in  her  certificate  of  registry, 

A  vessel  aground  in  or  near  a  fairway  shall  carry  the  above 
light  or  lights  and  tico  red  lights  prescribed  by  Art,  4  (a). 

This  Artiole  oorrespondB  with  Art.  8  of  the  Regulations  of 
1884.  The  provision  as  to  a  second  riding  light,  and  as  to 
ships  ashore  in  a  fairway,  are  new  {d). 

In  The  Saxonia  (e)y  it  was  said  by  Dr.  Lushington  that,  by 
the  general  law  of  the  sea,  a  vessel  at  anchor,  or  a  fishing- 
boat  at  work,  is  bound  to  carry  a  light,  so  as  to  enable  vessels 
under  way,  whose  duty  it  is  to  avoid  her,  to  have  an  oppor- 
tunity of  doing  so.  But  as  to  ships  under  way,  there  are 
decisions  that  by  the  maritime  law  they  were  not  bound 
always  to  carry  a  light  (/).  Probably  it  would  be  held  that 
at  the  present  day  the  common  law  of  the  sea,  in  other  words 
ordinary  care  and  seamanship,  apart  from  the  regulations, 
requires  a  light  in  all  cases.  A  riding  light  was  first  required 
by  law  in  the  year  1852  (g). 

By  the  preliminary  Article  of  the  regulations  (supra, 
p.  333),  "at  anchor"  is  opposed  to  "under  way."  There  is 
no  express  decision  upon  the  point,  but  it  is  submitted  that 
every  vessel  fast  to  an  object  which  is  itself  fast  to  the  ground 
is  "  at  anchor,"  and  is  required  to  exhibit  the  white  light. 
Thus,  a  vessel  riding  to  a  buoy,  or  alongside  another  vessel  (A), 
or  moored  alongside  a  quay  (t),  or  fast  to  a  dolphin,  or  any 


(d)  But  the  prinoiple  was  recog- 
nized in  The  Induttris,  L.  B.  3  A.  & 
E.  308  ;  Kidion  v.  McArthur,  6  Ct. 
of  Sess.  Gas.  4th  ser.  936. 

(e)  Lush.  410. 

(/)  See  tupra,  p.  336. 

(jjf)  Under  the  Admiralty  Rules  of 


that  date,  made  under  17  &  18  VioL 
0.79. 

(A)  But  not  a  tug  alongside  a  ship 
which  she  is  towing  or  ready  to  tow 
up  to  her  anchor  :  The  Eomanc$,  The 
jJevoniattf  supra,  pp.  340,  344. 

(i)  As  to  the  duty  of  a  ship  fast  to 
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other  object  on  the  shore,  would, it  seems,  be  "at  anchor"  within     ArtUU  IL 
the  meaning  of  Art.  11.    A  ship  dropping  or  dredging  stem 
foremost  with  her  anchor  a-trip  is  net  at  anchor  within  the 
meaning  of  the  Article  (A;),  nor  a  vessel  riding  to  her  chains 
with  the  anchors  unshackled  (/). 

A  riding  light  should  not  be  placed  where  it  is  obscured  in  Riding  light 
any  direction  by  masts,  spars,  sails,  or  rigging.  The  forestay  obeonred. 
is  a  usual,  and  probably  the  best,  place  for  a  riding  light  in 
an  open  roadstead  or  river.  The  foreshrouds  is  not  so  good 
a  place  (m).  Care  must  be  taken  that  sails  and  other  gear 
likely  to  obscure  the  light  are  stowed.  A  schooner  has  been 
held  in  fault  because  her  mainsail  was  scandalised,  instead  of 
being  stowed,  and  would  obscure  her  riding  light  to  a  vessel 
astern  {n). 

The  words  of  the  second  paragraph,  "  in  the  forward  part 
of  the  vessel,"  were  held  to  be  satisfied  by  a  light  which,  on 
a  ship  of  313  feet  in  length,  wcus  in  the  foreshrouds,  72  feet 
from  the  stem  (o) ;  but  a  light  in  the  main  shrouds,  100  or 
120  feet  from  the  stem  of  a  ship  455  feet  long,  was  held  not 
to  be  "  at  or  near  the  stem  "  {p). 

It  is  assumed  that  vessels  at  anchor  are  stationary  (^),  or  Sheering 
nearly  so ;    ships,  therefore,  when  at  anchor,  must  not  be  *   "^  * 
allowed  to  sheer  about  unnecessarily. 

In  America  it  haa  been  held  that  a  ship  moored  to  a  wharf  American 
out  of  the  track  of  ships  (r),  and  a  man-of-war's  launch  in 
New  York  Harbour  fast  to  a  boom  projecting  sixty  feet  from 
the  ship's  side  («),  are  not  required  to  exhibit  a  light.  But  a 
tug  fast  to  a  boom  anchored  in  a  fairway  was  held  in  fault 
for  having  no  light  {t). 


another  alongside  a  wharf  to  show  a  {q)  The  Eak  and  The  GitanOf  L.  B. 

light  or  make  some  sound  in  a  fog,  2  A.  &  E.  350. 

see  The  Kennebec,  108  Fed.  Rep.  300.  (r)  Culbertson  v.   Shaw,  18  How. 

(k)  See  The  Indian  Chief,  14  P.  D.  684  ;  The  Granite  State,  3  Wall.  310 ; 

24,  for  a  dedsion  to  this  effect  under  The  Express,  48  Fed.  Rop.  323  ;  The 

the  Thames  Rules  {infra,  p.  629).  Mischief,   39   Fed.    Rep.   510  ;    The 

(l)  The  Faedrelandet,  (1896)  F.  205.  Qip^^    iq    How.    66;     dist.     Ths 

(m)  The  Para,  Ad.  Diy.  4th  March,  Alabatna,  26  Fed.  Rep.  866. 

1886. 

in)  The  Ihlka,  Ad.  Diy.  14th  Dec.  ^  W  ^^  Dimitri  ^omskoi,  60  Fed. 

Igg5_  Rep.  Ill,  ahter,  where  the  ship  pro- 
Co)'  The   Philadelphian,   (1900)    P.  JJpted  beyond  the  end  of  the  wharf : 

262.                           ^        »    V        I  Shields  v.  Mayor,  18  Fed.  Rep.  748. 

(p)  The  Oannet,  (1900)  App.  Cas.  (0  The   WiUard  SauUbury,  dted, 

234.  1  Pars,  on  Ship.  ed.  1869,  664. 
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^^ttjOtli^      In  many  rivers  and  harbours  local  rules  require  special 

Special  ziding  riding  lights ;  those  for  the  Thames,  the  Mersey,  the  Clyde, 

^  and  the  Hmnber,  will  be  found  in  the  Appendix  below.    So 

in  foreign  waters,  as  in  the  Suez  Canal,  the  Elbe,  and  many 

of  the  Canadian  rivers  and  harbours,  special  riding  lights  are 

required,  and  in  some  cases  at  specified  heights. 

The  last  paragraph  of  Art.  11  does  not  require  steam 
vessels  under  forty  tons  or  other  craft  under  twenty  tons 
to  carry  the  ^^  aground  in  or  near  a  fairway "  lights.  See 
Art.  7. 
KAingboate.  Art.  10  of  the  Eegulations  of  1884  (and,  doubtless,  the 
contemplated  Art.  9  of  the  existing  regulations)  provide 
special  lights  for  fishing  boats  fast  to  their  nets.  Fishing  boats 
at  anchor  or  with  their  trawling  gear  fast  to  the  bottom  must 
show  the  usual  riding  light  (u). 

Article  12. 
Artiole  12.         Sverj/  vessel  mat/,  if  necessary,  in  order  to  attract  attention^ 
in  addition  to  the  lights  trhich  she  is  by  these  rules  required  to 
carry,  show  a  flare-up  light  or  use  any  detonating  signal  that 
cannot  be  mistaken  for  a  distress  signal. 

This  Article  is  new.  It  makes  no  alteration  in  the  law  {x), 
and  the  practice  of  seamen  has  been  to  use  the  flare  under 
the  circumstances  mentioned.  Its  insertion  in  the  regulations 
LB  probably  due  to  a  suggestion  which  was  made  in  the 
Courts  that  the  use  of  the  flare  was  contrary  to  the  express 
prohibition  {y)  of  other  lights  than  those  mentioned  in  the 
earlier  Articles. 

The  "  flare-up  "  light  intended  by  the  Article,  presumably, 
is  that  in  common  use ;  and  care  must  be  taken  that,  if  any 
of  the  modem  pyrotechnic  lights  are  used,  they  are  such  as 
cannot  be  mistaken  for  other  lights  prescribed  by  the  regula- 
tions (s).  The  waving  of  a  ship's  lantern  or  globe  light  to 
attract  attention  might  be  held  to  be  illegal 

iu)  The  Warwick,  16  P.  D.  189.  Bep.   234 ;   JThe  Nestmore,  50  Fed. 

\x)  See  The  Simla  and  The  City  of     Bep.  616. 


Lueknow,   Ship.    Gaz.    8th    March,  /  \   aw-   i 

1884  ;  The  Merchant  Prince,  10  P.  D.  ^^  ^^^'  ^' 

189  ;  The  John  Fenwick,  L.  R.  3  A.  {z)  Se 

&  E.  500,  602 ;  The  Zepanto,  60  Fed.  Art.  1. 
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The  permissive  form  of  the  Article  is  peculiar.  The  flare  ^^^^*' 
"  may,'*  the  other  light  "  shall/'  be  used.  Notwithstanding 
the  difference  in  wording,  wilful  omission  to  take  some  means 
to  attract  attention,  if  necessary,  would,  it  is  submitted,  be 
negligence  (a),  though,  probably,  not  an  infringement  of  the 
regulations. 

In  America,  under  former  regulations,  which  contained  no 
provision  for  the  "  flare,"  it  was  held  that  a  sailing  ship  was 
in  fault  for  burning  a  flare,  and  leading  the  other  vessel, 
which  was  burning  blue  lights  for  a  pilot,  to  think  that  she 
was  a  pilot  boat  (b). 

Article  13. 

Nothing  in  these  rules  shall  inter/ere  with  the  operation  of  ant/     Artiole  18. 
special  rules  made  by  the  Government  of  any  nation  icith  respect  J^^^T^I 
to  additional  station  and  signal  lights  for  two  or  tnore  ships  of  war's  signal 
tcary  or  for  vessels  sailing  und^r  convoy y  or  with  the  exhibition  of  ^     ' 
recognition  signals  adopted  by  shipoivners,  which  have  been  autho^ 
rized  by  their  respective  OovemmentSj  and  duly  registered  and 
published. 

This  Article  corresponds  with  Art.  26  of  the  Regulations 
of  1884.     The  provision  for  recognition  signals  is  new  (c). 

His  Majesty's  ships  are  not  bound  by  regulations  made 
under  the  powers  of  the  Merchant  Shipping  Act,  1894  {d)  ; 
but  identical  regulations  are  issued  by  the  Lords  of  the 
Admiralty,  and  the  question  of  negligence  in  case  of  a  colli- 
sion  between  two  of  his  Majesty's  ships,  or  between  one  of 
them  and  a  merchant  or  other  ship,  is  substantially  the  same 
as  in  case  of  a  collision  between  merchant  ships  (e). 

In  the  case  of  a  collision  between  a  foreign  man-of-war  or 
public  vessel  and  a  merchant  vessel,  the  foreign  vessel,  if  she 
submits  to  the  jurisdiction  of  the  Courts  of  this  country,  is 
bound  by  the  regulations  (/). 


{a)  American  cases  as  to  this  are 
conflicting:  The  Algiers,  28  Fed, 
Rep.  240;  The  Columbia,  27  Fed. 
Rep.  238  ;  The  Jlotcard  B,  Feck,  48 
Fed.  Rep.  334  ;  The  Oregon,  45  Fed. 
Kep.  62  ;  The  Frank  F.  Lee,  34  Fed. 
Rep.  480  (under  the  regulations). 

(b)  The  Wisconsin,  23  Fed.  Rep. 
831.  Gf.  The  Algiers,  38  Fed.  Rep. 
626. 


{e)  As  to  these  signals,  see  67  &  58 
Vict.  0.  60,  s.  733. 

id)  57  &  68  Vict.  c.  60,  s.  741. 

(e)  ITM.S.  Topaz,  10  L.  T.  669 ; 
S,M.S.  Supply,  12  L.  T.  799.  But 
see  ff.M.8.  Sans  Fareil,  (1900)  P.  267, 
and  supra,  p.  69.  And  see  Art.  1U6^ 
of  the  Queen's  Regulations  for  the 
Navy  of  1899. 

(/)  See  The  Lord  Byron,  Maude  & 
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ArtioleM. 

Bteamahip 
under  Bail. 


Article  14. 

A  steam  vessel  proceeding  under  sail  onlt/y  but  having  her 
funnel  wp,  shall  carry  in  daytime^  forward^  where  it  can  best  be 
seen,  one  black  ball  or  shape  two  feet  in  diameter. 

This  Article  is  new.  It  appears  to  assume  that  the  steam 
vessel  is  under  command  {g). 


Sound  Signals  for  Fog,  8fc. 

Article  15. 
Artiolo  ift.        All  signals  prescribed  by  this  Article  for  vessels  under  way 

Fog  signals."  *A^^^  *^  9^^^  • 

1.  By  ^^  steam  vessels  "  on  the  whistle  or  siren, 

2.  By  "  sailing  vessels  and  vessels  towed  ^*  on  the  fog-horn. 
The  words  *^  prolonged  blast "  used  in  this  Article  shall  mean 

a  blast  of  from  four  to  si^r  seconds^  duration, 

A  steam  vessel  shall  be  provided  frith  an  efficient  whistle  or 
siren,  sounded  by  steam  or  some  substitute  for  steam,  so  placed 
that  the  sound  may  not  be  intercepted  by  any  obstruction,  and 
with  an  efficient  fog-hoi^n,  to  be  sounded  by  mechanical  means, 
and  also  with  an  efficient  bell{h),  A  sailing  vessel  of  ttcenty 
gross  tons  or  upwards  shall  be  provided  with  a  similar  fog-horn 
and  bell. 

In  fog,  mist,  falling  snote,  or  heavy  rain  storms,  whether  by 
day  or  night,  the  signals  describedjn  this  Article  shall  be  used  as 
follows,  viz, : 

(a)  A  steam  vessel  having  way  upon  her  shall  sound,  at  intervals 

of  not  more  than  tico  minutes,  a  prolonged  blast, 
{b)  A  steam  vessel  under  way,  but  stopped  and  having  no  way 
upon  her,  shall  sound,  at  intervals  of  not  more  than  two 
minutes,  two  prohnged  blasts,  icith  an  interval  of  about 
one  second  between  them, 
{c)  A  sailing  vessel  under  way  shall  sound,  at  intervals  of  not 
more  than  one  minute,  when  on  the  starboard  tack^  one 


Pollock  on  Shipping,  4th  ed.  607, 
note  {k)\  The  NetcbattU,  10  P.  D.  33. 

is)  Cf.  Art.  4. 

(A)  The  following  note  is  appen- 


ded:—/»  aU  eases  tchere  the  ntiea 
require  a  bell  to  be  used  a  drum  may  he 
substituted  on  board  Tarkuh  vessels^  or 
a  ffong,  where  such  articles  are  used  on 
board  small  eea-going  vessels. 
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blasty  trhen  on  thB  port  tack  two  blasts  in  nuccesmn^  and    Attiolelg. 

when  with  the  wind  abaft  the  beam^  three  blasts  in  success 

sum. 

(d)  A  vessel^  when  at  anchor^  shall  at  intervals  of  not  more 

than  one  minute  ring  the  bell  rapidly  for  about  Jive 
seconds, 

(e)  A  vessel  when  towing,  a  vessel  employed  in  laying  or  %n 
picking  up  a  telegraph  cabky  and  a  vessel  under  way 
which  is  unable  to  get  out  of  the  way  of  an  approaching 
vessel  through  being  not  under  commandy  or  unable  to 
manoeuvre  as  required  by  these  ruleSy  shall  instead  of  the 
signals  prescnbed  in  sub-divisiotis  {a)  and  {c)  of  this 
Article,  at  intervals  of  not  more  t/ian  two  minutes,  sound 
three  blasts  in  succession,  viz.,  one  prolonged  blast  followed 
by  two  short  blasts.  A  vessel  towed  may  give  this  signal, 
and  she  shall  not  give  any  other. 

Sailing  vessels  and  boats  of  less  tJian  twenty  tons  gross 

tonnage  shall  not  be  obliged  to  give  the  above-mentioned 

signals,  but  if  they  do  not,  they  shall  make  some  other 

efficient  sound  signal  at  intervals  of  not  more  t/ian  one 

minute. 

This  Artiole  corresponds  with  Art.  12  of  the  Begulations 

of  1884 ;  it  goes  more  into  detail  and  is  in  some  respects 

different  from  the  latter.      Besides  verbal  diiferences,  the 

following  points  are  new : — 

(1.)  The  prolonged  blast  is  defined  to  mean  a  blast  of  from 
four  to  six  seconds'  duration. 

(2.)  A  steami^p  in  tow  is  to  use  the  fog-horn,  whether 
under  steam  or  not,  and  not  her  steam  whistle  or  siren ;  and 
she  may,  but  is  not  obliged  to,  use  the  three  blasts  of  para- 
graph (e) ;  but  she  may  not  use  any  other  signal. 

(3.)  A  sailing  vessel  under  twenty  tons  is  not  required  to 
use  the  fog-horn. 

(4.)  The  sound  signals  are  to  be  used  in  heavy  rain- 
storms. 

(5.)  A  steam  vessel  under  way,  but  not  moving  through 
the  water,  is  required  to  sound  two  prolonged  blasts  with  an 
interval  of  about  a  second  between  them. 

(6.)  A  vessel  at  anchor  is  to  ring  her  bell  "  rapidly  for 
about  five  seoonds." 


36R  THE  REQTJLATI0K9.. 

Artiela  Ig.  (7.)  The  signals  of  paragraph  (e)  for  Tsesels  towmg,  tele- 
graph vessels,  vessels  not  under  oommand,  and  vessels  in  tow 
are  new. 

With  regard  to  the  wording  of  paragraph  (b),  a  vessel 
**  under  way,  but  stopped  and  having  no  way  on  her,"  appears 
to  be  in  the  same  condition  as  the  vessel  described  in  Art.  4 
as  *'  not  making  way  through  the  water."  In  neither  Article 
is  the  case  of  a  vessel  making  stem-way  expressly  provided 
for ;  the  word  "  stopped  "  in  Art.  15  (b)  probably  referring 
to  the  engines  and  not  the  ship.  The  vessel  described  in 
Art.  15  (e)  as  "  unable  to  get  out  of  the  way  of  an  approach- 
ing vessel  through  being  not  under  command,  or  unable  to 
manoeuvre  as  required  by  these  rules,"  is  in  much  the  same 
predicament  as  the  vessel  of  Art.  4  which  "from  any  accident 
is  not  under  command,"  whether  moving  through  the  water  or 
not.  Notwithstanding  the  different  wording  of  the  two  Articles, 
the  intention,  and,  it  is  submitted,  the  reasonable  construction 
of  Art.  15  (e)  is  to  supplement  the  baUs  and  lights  of  Art.  4 
with  an  equivalent  sound  signal  to  be  used  in  thick  weather. 

Sound  signals  to  be  used  in  thick  weather  first  received 
statutory  sanction  by  the  Admiralty  regulations  of  1st 
October,  1858  ;  but  beating  drums,  ringing  bells,  hammering 
on  the  anchor,  and  horns  were  in  common  use  amongst 
seamen  long  before  {i).  A  direction  to  indicate  a  sailing- 
ship's  tack  by  sound  signal  (a  horn  on  the  starboard  tack 
and  a  bell  on  the  port)  was  also  contained  in  these  regula- 
tions; this  was  omitted  in  the  Regulations  of  1863. 

A  ship  is  under  way  within  the  meaning  of  this  Article 
when  she  is  not  at  anchor,  or  fast  to  the  shore,  or  aground  (X*). 
Therefore,  a  ship  stationary  in  the  water,  making  no  way,  in 
a  flat  calm,  must  sound  her  fog-horn  or  steam  whistle,  pro- 
vided her  anchor  lb  not  down  and  holding.  Under  the  Regu- 
lations of  1863  it  was  held,  in  America,  that  a  sailing  ship 
hove-to  in  a  fog,  with  her  helm  lashed  nearly  hard  down,  but 
with  no  sail  aback,  and  forging  ahead  about  a  knot  an  hour, 
was  not  in  fault  for  sounding  her  bell  (/) ;  in  another  American 

(f)  The  duty  to  use  a  horn  was  (;t)  See  iupra,  p.  338. 
insisted  upon  in  Th^  Carron,  1   Sp. 

dl  ;  and  the  other  sif^nals  are  men-  (0  ^^  Fetimylvania^  23  L.  T.  65. 

tioned  in  a  pleading  of  1669.  -^d  see  19  Wall.  126. 
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case  it  was  held  that  a  ship  hove-to  with  her  sails  aback  and    Artlole  ift. 
stationary  should  sound  her  bell  (m).     Under  the  existing 
regulations  there  is  no  doubt  that  a  ship  hove-to  in  a  fog 
must  sound  her  horn  (n). 

"  The  bell "  which  a  ship  at  anchor  is  required  to  ring 
appears  to  be  the  ship's  bell.  There  is  no  provision  as  to  its 
size  or  sound  capacity. 

A  barque  heaving  up  her  anchor  failed  to  sound  her  fog- 
horn directly  the  anchor  left  the  ground.  She  was  run  into 
by  a  steamship  going  at  an  excessive  speed.  The  steamship 
was  (in  America)  held  to  be  alone  in  fault  (o). 

It  would  seem  that  a  vessel  moored  to  a  wharf  or  pier  is 
not  required  to  sound  her  fog-horn  or  bell  if  she  is  wholly  out 
of  the  way  of  passing  traffic  (p) ;  but  if  not,  ordinary  pru- 
dence, and  perhaps  Art.  15,  requires  her  to  do  so  {q).  But  a 
vessel  in  tow,  fast  to  her  tug,  brought  up  for  fog  or  other 
reason,  has,  in  America,  been  held  in  fault  for  not  soundiug 
a  fog  signal  (r) .  A  ferry  boat  manoeuvring  to  enter  her  slip 
in  New  York  harbour,  within  the  line  of  the  piers,  was  held 
not  to  be  in  fault  for  not  sounding  fog  signals  («). 

By  local  rules  in  force  in  difEerent  waters  ships  are  re- 
quired to  sound  their  horns  at  various  intervals.  In  America 
it  has  been  held  gross  negligence  in  a  steamship  not  to  be 
fitted  with  a  whistle  {t). 

What  amount,  or  density,  of  fog  must  exist  so  as  to  make  What  ia fog? 
the  use  of  the  fog  signals  necessary,  has  not  been  decided  by 
the  Courts  of  this  country.  A  definition  arrived  at  by  an 
American  Court  is  probably  sufficiently  accurate.  It  was 
there  said  that,  to  give  the  Article  a  reasonable  meaning,  we 
must  suppose  that  its  intent  is  to  give  to  approaching  vessels 
a  warning  of  which  the  fog  would  otherwise  deprive  them, 
and  that  it  applies  where  there  is  fog  enough  to  shut  out 
the  view  of  the  sails,  or  hull,  by  day,  or  of  "the  lights  by 

(m)  Th4  Alfredo,  32  Fed.  Rep.  360.  (q)  See  The  Kennebec,  108  Fed.  Rep. 

(wV  So  held  in  Burrows  v.  Gotcer,  300. 

119  Fed.  Rep.  616.  (r)  The  Raleigh  and  The  Xiaqara, 

{o)  The  Obdam,  60  Fed.  Rep.  637.  44  Fed.  Rep.  781.     Cf.   T/ic  City  of 

\p)  The    Express,   48    Fed.    Rep.  Alexandria,  31  Fed.  Rep.  427  ;  Lud- 

323  ;  The  Albany,  91  Fed.  Rep.  805  ;  wig  v.  Holberg,  36  Fed.  Rep.  914. 

Th«  J.  ff,  Ruiter,  35  Fed.  Rep.  365  ;  («)  The  Princeton^   61    Fed.   Rep. 

and  see  supra,  p.  363,  as  to  a  riding  116. 

light  in  such  case.  {t)  The  Eleetra,  1  Bened.  282. 

M.  B  » 
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Article  15.  night,  until  the  yeesels  are  so  close  that  there  would  be  riflk 
of  collision  (w). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank,  or 
has  reason  to  think  that  there  may  be  other  vessels  near  her 
enveloped  in  fog,  the  fog  signals  should  be  sounded,  though 
she  herself  is  not  in  a  fog  {x).  This  is  a  reasonable  pre- 
caution, but  it  does  not  appear  to  be  expressly  directed  by  the 
regulations,  and  the  omission  to  do  so  would  probably  not  be 
held  to  be  an  infringement  of  the  regulations  (y). 

A  vessel  using  a  mouth- horn,  and  not  provided  with  a 
mechanical  fog-horn,  was  held  in  fault  under  36  &  37  Vici 
c.  85,s.  17(s). 

Art.  15  does  not  in  terms  require  the  fog-horn  to  be 
sounded  by  mechanical  means.  Some  mechanical  horns  are 
capable  of  being  sounded  by  mouth,  and  there  is  reason  to 
think  that  they  are  sometimes  so  used.  If  it  were  proved 
that  the  horn  had  been  blown  by  mouth,  and  not  by  the 
bellows  or  piston,  when  the  ships  were  at  such  a  distance 
apart  that  the  horn  might  have  been  heard  earlier  if  it  had 
been  sounded  by  the  mechanism,  the  ship  on  board  of  which 
it  was  blown  by  mouth  would  probably  be  held  in  fault  for 
the  collision. 

It  appears  to  be  the  custom  of  Nova  Scotia  fishermen  to 
sound  a  fog-horn  when  at  anchor  (a).  Such  a  practice  is 
illegal,  and  may  mislead  other  ships  and  cause  them  to  get 
ashore  (6). 

The  question  has  been  raised  whether  a  steamship  at  anchor 
is  justified  in  sounding  her  whistle  under  any  circumstances. 
In  certain  states  of  the  atmosphere  an  approaching  vessel  may 
sometimes  be  seen  from  the  deck  of  another  to  which  the 
latter  is  herself  invisible ;  and  a  violent  blast  of  the  steam 
whistle  or  siren  might  attract  attention,  when  the  ship's  bell 
had  not  been  heard.     Under  such  exceptional  circumstances, 

(w)  The   Montieelio,  Dist.    Ct.    of  The  Energy y  42  Fed.  Rep.  301  ;  The 

Mass.  U.S.  ;    1   Parsons  on  Shipp.  Catalonia,  43  Fed.   Rep.   396 ;    The 

666  (ed.  1869).  Bolivia,    49    Fed.    Rep.    169;     The 

(x)  The  Milanese,  4  Asp.   M.   C.  Niagara,  84  Fed.  Rep.  902. 

318.     Cf.  The  Bernard  Hall,  71  L.  J.  ,  v  «       ««      t,        ,         ,a  rk    i^ 

Ad.  71 ;  The  Ferkiomen,  47  Fed.  Rep.  j  (^  ^.  ^'  Barcelona,  10  Quebec 

673.                                                    ^  li.  R.  306. 

(y)  The  N.  Strong,  (1892)  P.  106.  (A)  As  in  The  Battle-,  62  Fed.  Rep. 

(z)  The  Love  Bird,  6  P.  D.  80.   Cf.  612. 
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a  blast  of  the  whistle  woiild  probably  be  held  to  be  justified    ^^^^^  ^^- 
by  Art.  27. 

Whether  all  or  only  the  last  of  several  craft  in  tow  should 
BOtmd  the  fog  signal  allowed  by  Art.  15  has  been  much 
discussed  in  America  (c).  The  point  has  not  arisen  in  this 
country. 

It  is  the  duiy  of  a  sailing  ship  when  going  about  in  a  fog 
to  make  the  signals  for  the  tack  she  is  on  when  she  begins  to 
go  about,  and  not  to  change  the  signal  until  she  gets  the 
wind  on  the  other  side  (d). 

The  Thames  rules  differ  from  Art.  15  in  not  requiring  the 
mechanical  fog-horn  {e). 

Proof  that  a  fog-horn  was  blown  at  proper  intervals  on 
board  ship  A.  will  not  always  raise  a  presumption  of  negli- 
gence on  the  part  of  those  on  board  ship  B.,  who  swear  that 
they  were  listening  and  heard  no  fog-horn.  Nor  will  such 
evidence  on  the  part  of  B.  necessarily  prove  that  no  horn  was 
blownby  A.,(/). 

Art  10  of  the  Eegulations  of  1884  provides  special  fog 
signals  for  trawlers  with  their  gear  fast  to  the  bottom ;  for 
trawlers  with  their  trawls  down ;  and  for  drift-net  fishermen 
riding  to  their  nets ;  see  supra,  pp.  353  seq. 

Speed  of  Ships  to  be  moderate  in  Fog,  8fc, 
Article  16. 

Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or  heavy  rain-  Article  16. 
storms,  go  at  a  moderate  speed,  having  careful  regard  to  the  speed  in  f ojr 
existing  circumstances  and  conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her  beam,  the 
fog  signal  of  a  vessel,  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  tvith  caution  until  danger  of  collision 
is  over  (g). 

This  Article  corresponds  with  Art.  13  of  the  Begulations 
of  1884.    The  words  "heavy  rain-storms,"  and  the  quali- 

(e)  The  Harold,  84  Fed.  Rep.  698  ;  (/)  See  supra,  p.  34. 

The  Raleigh,  44  Fed.  Rep.  781 ;  The  \^, 

Whitney,  11  Fed.  Rep.  1001.  (^)  Cf.  cases  i«/ra,  p.  428.       As 

(rf)  The  Comtaneia,  6  Asp.  M.  0.  ^  ^^^  application  of  this  to  a  tug 

473,  'with  a  ship  in  tow,  see   The  Lord 

(e)  See  infra,  p.  630.  Bangor,  (1896)  P.  28. 
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Artiole  16. 


Exceseive 
speed  is 
neglig^oe. 


fioation  "  having  careful  regard  to  the  existing  eiroumBtanoea 
and  conditions,"  and  the  whole  of  the  paragraph  as  to  the 
conduct  of  a  steam  vessel  *^  hearing  "  a  fog  signal  of  a  vessel 
forward  of  her  beam,  are  new.  This  Article  demands  the 
careful  attention  of  seamen,  as  a  failure  to  stop  the  engines 
under  the  circumstances  mentioned  will  bring  the  vessel 
within  the  terms  of  57  &  68  Vict.  c.  419,  and  almost  certainly 
cause  her  to  be  held  in  fault  in  case  of  collision  (A). 

Art.  16  is  to  be  construed  in  conjunction  with  Art  23, 
and  where  the  latter  Article  requires  the  engines  to  be  stopped 
and  reversed,  Art.  16  does  not  justify  a  breach  of  Art.  23  (t). 
In  T/te  Rondane  (k)  Sir  Francis  Jeune  considered  that  Art.  16 
means  that  the  engines- are  not  to  be  set  on  ahead  *'  until  she 
(the  ship)  can  by  hearing  further  signals  from  the  other 
vessel  ascertain  the  position  of  the  other  vessel." 

One  of  the  reasons  for  requiring  the  engines  to  be  stopped 
is  said  to  be  that  then  there  is  a  better  chance  of  hearing  the 
other  ship's  horn  or  whistle  (/),  though  the  noise  of  blowing 
off  steam  is  generally  greater  than  that  caused  by  the  work- 
ing of  the  engines  and  the  way  of  the  ship  through  the 
water. 

It  would  seem  that  Art.  16  does  not  apply  to  a  steamship 
lying  dead  in  the  water,  with  her  engines  stopped.  It  neither 
requires  nor  forbids  her  to  move  her  engines  ahead  or 
astern  (ni).  Whether  a  heavy  steamship  in  the  track  of 
vessels  is  justified  in  placing  herself  in  so  helpless  a  condition 
without  reasonable  cause  is  doubtful.  Art.  15  (b)  (n)  requires 
her  to  sound  a  special  signal  under  such  circumstances.  It  is 
submitted  that  a  sailing  ship  is  justified  in  heaving-to  for 
safety  in  a  fog  {o) ;  but  she  must  be  in  readiness  to  do  what 
she  can  to  clear  another  vessel  suddenly  coming  into  sight. 

Apart  from  the  regulations,  the  law  requires  a  ship  to  be 
navigated  in  or  near  a  fog  at  a  moderate  speed  {p) ;  the 
regulations  make  no  alteration  in  the  law  in  this  respect.  But 


(A)  As  in  The  lEtondane,  infra.  In 
The  Koning  Willem  /.,  (1903)  P.  114, 
failure  to  stop  the  engines  was  held 
to  be  a  cause  of  the  collision. 

(f)  The  Merthyr,  8  Asp.  M.  0.  475. 

(k)  9  Asp.  M.  C.  106,  108. 

\l)  The  Rondane,  9  Asp.  M.  C.  106. 

(m)  The  Earl  of  Dumfries  and  The 


Boskenna  Bay,  5  Asp.  M.  0.  329,  n. 

(n)  Supra,  p.  366. 

(o)  See  The  Aitila,  6  Quebec  L.  R. 
340. 

{p)  See  The  Juliet  Erekine,  6  Not. 
of  Gas.  633  ;  The  Lord  Saumarez,  ihid. 
600;  The  Milaneee,  4  Asp.  K.  G.  438; 
The  If.  Strong,  (1892)  P.  105. 
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the  effect  of  an  infringement  of  them,  combined  with  the  Article  16. 
operation  of  57  &  58  Vict.  c.  60,  b.  419,  must  not  be  over- 
looked. A  ship  navigating  at  an  improper  rate  of  speed  in 
thick  weather  would  almost  inevitably  be  held  guilty  of 
negligence  contributing  to  the  collision  ;  and,  under  the 
existing  law,  without  reference  to  the  question  whether  the 
rate  of  speed  was  a  cause  of  the  collision  {q). 

In  T/ie  Bernard  Hall  (r)  Sir  Francis  Jeune  held  that  the 
second  paragraph  of  Art.  16  applied  to  a  steamship,  not 
herself  enveloped  in  fog,  but  with  fog  ahead,  out  of  which  she 
heard  a  whistle.  The  obligation  of  the  Article  as  to  moderate 
speed,  he  seems  to  have  considered,  applies  only  to  a  ship  in 
or  about  to  enter  a  fog. 

Art.  16  cannot  be  broken  without  at  the  same  time  break-  Art.  16  and 

ing  Art.  23  («).  ^•^^• 

"  Moderate  "  speed  is  a  relative  term.  It  cannot  be  defined  What  is 

.  .  "moderate 

80  as  to  apply  to  all  cases ;  what  it  should  be  in  each  case  speed. 

depends  on  the  circumstances  of  the  particular  case  ;  and  the 
terms  of  Art.  16  recognize  this  fact.  It  may  be  stated  as  a 
general  rule  that  speed  such  that  another  vessel  cannot  be 
seen  in  time  to  avoid  her  is  unlawful.  "  I  think  the  rule  of 
law  with  regard  to  travelling  at  sea  is  identical  with  the  law 
of  travelling  on  the  high  road.  No  one  on  a  dark. night  has 
a  right  to  go  at  such  a  rate  of  speed  as  not  to  be  able  to 
escape  an  accident,  if  he  happens  to  follow  immediately  in 
the  wake  of  another,  whether  it  be  by  sea  or  land"  (t). 
Speed  which  is  justifiable  in  an  unfrequented  part  of  the 
ocean  is  unlawful,  and  even  criminal,  in  a  crowded  roadstecul 
or  fairway  (u) ;  and  speed  that  would  be  moderate  for  a 
handy  paddle-wheel  tug  may  be  highly  improper  for  a  low- 
powered,  heavy,  screw  steamship  {x). 

In  the  case  of  The  Europa^  it  was  said  by  the  Privy 
Council :  ^'  This  may  be  safely  laid  down  as  a  rule  on  all 
oooadonfl,  fog  or  clear,  light  or  dark,  that  no  steamer  has  a 

(q)  Aa  to  the  effect  of  improper  2  Moo.  P.  C.  N.  S.  435 ;  The  Zadol-, 

■peed  under  the  old  law,  Bee7A<?  Zor<;  9  P.  D.  114;  The  Attila,  6  Quebec 

Saumarez,  6  Not.  of  Caa.  600.  L.  R.  340  ;  The  Oregon,  27  Fed.  R^p. 

(r)  71  L.  J.  Ad.  72.  761. 

(#)  Fer  Lord    Esher,  M.  B.,    11  (m)  The  Europa,  14  Jur.  627 ;  The 

P.  D.  26.  Dordogne,  10  P.  D.  6. 

(Q   Per   Lush,    J.,    The    City   of  {x)  See  The  Slyeia,  4  Asp.  M.  C. 

Brooklyn^  I  P.  D.  276 ;  The  Stnyma,  640. 
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Article  16.  right  to  navigate  at  such  a  rate  that  it  is  impossible  for  her 
to  prevent  damage,  taking  all  precaution  at  the  moment  she 
sees  danger  to  be  possible  ;  and  if  she  cannot  do  that  without 
going  less  than  five  knots  an  hour,  then  she  is  bound  to  go  at 
less  than  five  knots  an  hour  "  (y).  In  The  Batavier  (s),  it  was 
said  by  Dr.  Lushington  :  "  At  whatever  rate  she  (the  steam- 
ship) was  going,  if  going  at  such  a  rate  as  made  it  dangerous 
to  any  craft  which  she  ought  to  have  seen,  she  had  no  right 
to  go  at  that  rate." 

The  Campaniay  a  twin-screw  oceem  liner  of  12,950  tons, 
with  a  full  speed  of  twenty-one  knots,  was  going  in  the  day- 
time, in  a  dense  fog,  twenty-six  miles  N.E.  of  the  Tuskar, 
between  nine  and  ten  knots.  The  fog  weis  so  dense  that 
another  ship  could  not  be  seen  more  than  600  feet  off.  All 
the  authorities  were  reviewed  by  Gorell  Barnes,  J.,  and  he 
held  that  The  Campania  was  not  going  at  a  moderate  speed, 
and  had  infriDged  Art.  16.  His  decision  was  aflSrmed  by  the 
Court  of  Appeal  (a). 

A  rate  of  speed  which  is  "  moderate  "  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  would  not  necessarily 
be  "  moderate  "  for  a  vessel  navigating  with  a  fair  tide  in  a 
river  or  roadstead,  where  vessels  are  likely  to  be  brought  up. 
As  regtmls  danger  to  vessels  at  anchor,  the  speed  of  the  other 
ship  over  the  ground,  and  not  through  the  water,  is  that 
which  must  be  considered ;  and  in  such  cases  the  strength  and 
direction  of  the  tide  must  be  taken  into  account.  As  regards 
danger  to  vessels  under  way  the  tide  is  immaterial. 

The  duty  of  a  steamship  in  a  fog  hearing  another  ap- 
proaching her  is  considered  below  in  connection  with 
Art.  23  ;  but  Art.  16  applies  also  in  such  a  case,  and  speed 
which  was  "  moderate  "  when  no  vessel  was  known  to  be  near 
may  be  illegal  after  the  whistle  or  horn  of  another  is  heard  to 
be  approaching  (b).  With  a  fog- whistle  sounding  ahecul,  it  is 
the  duty  of  an  officer  in  charge  of  a  steamship  "to  go  as  slowly 
as  he  can,  only  keeping  his  vessel  well  under  command." 

(y)  The' passage  in  the  text  is  cited  Council  is  given  as  6th  Dec.  1861 ;  but 

from  The  Penmylvaniay  31  L.  T.  103 ;  the  decision  of  the  Privy  Council  does 

19  Wall.   125,   134.     In  the  Court  not  appear  to  be  reported  in  the  books, 

below  the  case  is  reported  14  Jur.  iz)  1  Sp.  378. 


627;    and  in  Pritoh.  Ad.  Dig.  the  {a)  (1901)  P.  289. 

date  of  the  hearing  before  the  Privy  (b)  The  Dordogne,  10  P.  D.  6,  11. 
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The  object  of  Art.  16  is,  not  merely  that  vessels  should  go     Article  16. 
at  a  speed  whioh  will  lessen  the  violence  of  a  collision,  but 
also  that  they  should  go  at  a  speed  which  will  give  as  much 
time  as  possible  for  avoiding  a  collision  when  another  ship 
suddenly  comes  into  view  at  a  short  distance  {c). 

Although  it  is  not  possible  to  state  definitely,  in  knots, 
what  is  ^'  moderate "  speed  for  a  steamship  or  for  a  sailing 
ship,  a  long  series  of  decisions  has  reduced  the  question  within 
narrow  limits.  In  either  case  it  must  depend  upon  circum- 
stances, which  vary  with  every  case.  With  regard  to  steam- 
ships, the  conditions  of  the  atmosphere,  wind,  and  weather, 
the  size,  weight  and  handiness  of  the  vessel,  her  available 
steam  and  engine  power,  her  equipment  of  single  or  double 
propellers  or  paddle  wheels  (c?),  her  steerage  power,  whether 
by  hand  or  steam,  and  lastly,  the  locality  and  the  probability 
of  falling  in  with  other  ships,  are  amongst  the  most  important 
matters  to  be  considered.  The  following  cases  indicate  the 
tendency  of  modem  decisions ;  but  each  case  has  to  be  con- 
sidered with  reference  to  its  own  circumstances,  and  no  one 
case  can  be  relied  upon  as  binding  in  any  other.  Seven  knots 
an  hour  was  held  by  the  Privy  Council  to  be  too  high  a  rate 
of  speed  for  an  ocean  steamship  in  a  fog  in  the  track  of  ships 
200  miles  to  the  eastward  of  Sandy  Hook  (e) ;  and  even  four 
knots  has  been  held  too  fast  for  a  steamship  in  the  sea  in  a 
fog  so  dense  that  another  sliip  could  not  be  seen  seventy  yards 
ofE  (/).  In  the  Clyde  six  or  seven  knots  over  the  ground 
was  held  too  much  for  a  steamer  in  a  thick  fog  (g).  OS. 
Cromer,  with  a  whistle  sounding  ahead,  three-and-a-half 
knots  (A),  in  the  sea  ten  miles  off  Ushant  four  knots  (i),  in 
the  Horse  Channel,  at  the  entrance  to  the  Mersey,  on  a  dark 
night  ten  knots  (A),  for  a  liner  off  the  Tuskar  six-and-a-third 
knots  (/),  and  in  Gibraltar  Straits  on  a  course  crossing  the 


(e)  See  jwr  Sir  J.  Hannen,   The  M.  C.  153. 

Zadok,  9  P.  D.  114,  115.  iff)  Little  v.  Burns,  The  Owl  and 

{d)  The  importanoe  of  the  power  The  Ariadne,   9  Ct.   of    Seas.   Cos. 

to  stop  the  ship's  way  was  insisted  4th  ser.  118. 

onin  TheAlahatna,  17  Fed.  Rep.  847 ;  (A)  The  Ebor,  11  P.  D.  2j. 

The  Michigan,  63  Fed.  Rep.  478.  )./  ^.^  t^^^^^,,^   im>  -n   r 

(e)  ThePeiimylvania,  23  L.  T.  55.  W  ^^'  ^ordog>ie,  10  P.  D.  6. 

See  also  TA^  City  of  Brooklyn,  1  P.  D.  (*)  The  Despatch,  Swab.  138. 

276.  (/)  The  Oceanic,  Ct.  of  App.  18th 

(/)  The   Magna    Charta,   1    Asp.  June,  1902. 
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^^^^^  ^^'  traffic  five  knots  {m),  have  been  held  too  fast.  In  America 
four  knots  in  a  frequented  part  of  the  Atlantic,  off  the 
American  coast,  with  a  bad  look-out,  was  held  too  much  («) ; 
but  for  a  small  steamship  and  for  a  schooner  off  Cape  Cod, 
four  or  five  was  held  to  be  moderate  (o).  The  wholly  un- 
justifiable rate  of  fifteen  knots  has  been  repeatedly  con- 
demned (p);  six  ((7),  seven,  eight  (r),  nine  («),  ten  (/),  and 
twelve  (w)  have  been  held  to  be  too  fast.  On  the  other  hand, 
where  the  steam  power  was  such  that  the  ship  could  be  brought 
to  a  standstill  in  two  of  her  own  lengths,  five  or  six  knots  (ar), 
and  in  Gibraltar  Straits  two-and-a-half  knots  (y),  was  held  to 
be  moderate ;  and  where  the  ships  were  visible  to  each  other 
from  a  half  to  a  third  of  a  mile  apart,  seven  knots  (in  a  snow- 
storm) was  held  not  to  be  too  fast  (z).  In  another  American 
case  of  two  loaded  steamships  of  about  2,000  tons  burden, 
seven-and-a-half  knots  was  held  too  fast  for  the  one,  and 
four-and-a-half  not  too  much  for  the  other  (a),  and  in  a  river 
f  our-and-three-quarters  with  the  tide  was  held  to  be  moderate, 
whilst  five-and-a-third  against  the  tide  was  excessive  (6).  The 
stringency  of  the  law  as  to  speed  is  illustrated  by  a  case  where 
a  steamship,  hearing,  as  she  thought,  cries  of  distress  from  a 
ship  astern,  turned  round  and  made  for  the  cries  at  a  speed 
of  seven  knots.  Notwithstanding  the  praiseworthiness  of  her 
motive  in  hurrying  to  assist  the  other  vessel,  she  was  held  in 
fault  for  a  collision  with  her  that  followed  (c). 

It  has  been  held  in  America  that  it  is  not  enough  to 
slacken  until  the  speed  is  such  as  would  enable  the  steamship 
to  avoid  another  vessel  which  is  sounding  her  fog-horn  {d), 

(m)  The  ResohUion,  6  Asp.  M.  C.  669  ;  The  Fatria,  92  Fed.  Kep.  411 ; 

363.  The  Cherwkia,  92  Fed.  Bep.  683. 

(«)  Th^  Fottaville,  12  Fed.  Rep.  631.  (*)  The  Alberta,  23  Fed.  Bep.  807. 

(o)  The  Lorenzo  D.  Baker ,  24  Fed.  (0  The  Peehtigo,  26  Fed.  Hep.  488; 

Rep.  814  ;  The  Mount  Hope,  84  Fed.  The  City  of  New  York,  36  Fed.  Rep. 

Bep.  910.  604 ;  The  Catalonia,  43  Fed.  Rep.  396. 

(p)  The  Britannic,  39  Fed.   Rep.  (»)  The  Fennland,   23   Fed.   Rep. 

395;  The  Trave,  68  Fed.  Rep.  390;  661. 

The  Saalc,  63  Fed.  Rep.  478  ;    The  (x)  The   Michigan,   63  Fed.   Rep. 

Mhode  Island,  17  Fed.  Rep.  664  ;  The  478. 

Umbria,  166  U.  8.  Rep.  404.  (y)  The  Besolution,  uhi  supra. 

{q)  For   a   scbooDer,    The  Harold,  \z)  The  Alliance,  39  Fed.  Rep.  476. 

84  Fed.  Rep.  698  ;  a  tug  and  tow  in  (a)  The  Lepanto,  21  Fed.  Rep.  651. 

Btronjr  tide,    The  H.  F.  Dimock,  77  {b)  The  Luray,  24  Fed.  Rep.  761. 

Fed.  Rep.  226.  (V)  The  2sacooehee,   28  Fed.   Rep. 

(r)  The   Charlotte    Webb,    43    Fed.  4G2. 

Rep.  296 ;  Tlie  Ve»per,  9  Fed.  Rep.  (rf)   The  Hama,  6  Bened.  601 ;  but 
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And  from  the  English  decisions  it  appears  that  the  rate  must    Article  16. 
he  regulated  by  the  thickness  of  the  fog,  and  the  probability 
of  falling  in  with  other  ships,  rather  than  by  the  supposed 
distance  at  which  a  horn  or  bell  would  be  audible. 

It  is  no  excuse  for  excessive  speed  that  the  ship  is  carrying  Excuaee  for 
moils,  and  under  contract  to  deliver  them  by  a  certain  date  (e) ;  gpo^^ 
or  that  it  was  desirable  in  order  to  get  out  of  the  fog(/).     A 
steamship  entering  a  fog  bank  at  a  speed  of  eight  knots  was 
held  in  fault  (g). 

It  is  a  common  excuse  that  the  ship  was  going  as  slow  as 
she  could;  that  she  would  not  steer,  or  that  her  engines  would 
not  turn  over,  if  she  had  tried  to  go  slower.  The  answer  to 
this  was  given  by  Sir  James  Hannen ;  he  said  that  if  a 
steamship  is  so  constructed  that  she  cannot  go  at  a  moderate 
speed,  she  navigates  at  her  own  risk  (h).  And  Butt,  J.,  said, 
in  another  case  (*),  that  it  was  the  duty  of  a  steamer  in  such 
circumstances  to  occasionally  stop  her  engines.  Inability  to 
steer  under  moderate  speed  is  not  a  special  circumstance 
within  the  meaning  of  Art.  27  which  will  justify  a  departure 
from  Art,  16  (k). 

The  duty  of  a  steamship  in  a  fog,  in  relation  to  another  ^^^  ^^, 
ship  whose  whistle  she  hears,  is  considered  below  in  connec-  in  fog. 
tion  with  Art.  23.  But  Art.  16  is  also  applicable  in  such  a 
case,  and  speed  which  was  ^^  moderate  "  so  long  as  no  other 
vessel  is  known  to  be  near,  may  be  excessive  as  soon  as  the 
fog  signal  of  another  is  heard  (/).  Under  such  circumstances 
it  is  the  duty  of  the  officer  in  charge  to  go  as  slowly  as  he  can, 
only  keeping  his  own  vessel  under  command  (m). 

Where  the  fog  was  so  dense  that  a  steamship  heard  the 
whistle  and  hailing  from  another  without  being  able  to  see 
her,  it  was  held  that  her  duty  was  to  stop  at  once  and  hail 
the  other  vessel  (n).    In  a  fog  so  dense  that  it  is  not  possible 

flee  The  Miehiffon,  63  Fed.  Rep.  295,  pania,  (1901)  P.  289. 

478.  (t)  The  Resolution,  6  Asp.  M.  C. 

(e)  The  Vivid,  Swab.  88  ;  10  Moo.  363  ;  see  also /wr  Hannen,  F.,  in  2%e 

P.  G.  472  ;  The  Northern  Indiana,  3  Botetta,  ibid.  310 ;  GoreU  Barnes,  J., 

Blatchf.  92.  The  Germanic,  Ad.  Ct.  Feb.  1896. 

(/)  The  Hanea,  6  Bened.  501,  621 ;  {k)  The  H,  F.  Dimock,  77  Fed.  Rep. 

The  ChaneeUor,  4  Bened.  153,  164.  226.     Gf.    The  Cincinnati,   95  Fed. 

(^)  The  Harton,  Ad.  Div.  3rd  Aug.  Rep.  302. 
1886.  W  The  Bordogne,  10  P.  D.  6,  11. 

(A)  The  Irrawaddy,  Ad.  Div.  15th  \m)  Ibid. 

June,  1887;   followed  in  The  Cam-  \n)  The  Frankland  kdH  The  Kettrel, 
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Article  16. 


Preesnreof 
steam  when 
going  Blow. 


for  a  ship  to  see  others  in  time  to  avoid  them,  she  is  not 
justified  in  being  imder  way  at  all,  except  from  neoessity. 
Neither  Art.  16,  nor  Art.  23,  justifies  her  in  being  under 
way  imder  such  circumstances  (o).  In  America,  it  was  said 
by  the  Supreme  Court  of  the  United  States  that  a  steamship 
must  lie-to  if  she  is  in  a  fog  in  a  crowded  part  of  the  sea  and 
cannot  go  ahead  so  as  to  have  steerage  way  on  her  without 
danger  to  other  vessels  (p). 

An  inward-bound  ocean  steamship  of  2,435  tons  register 
was  overtaken  near  the  North- West  Lightship  in  Liverpool 
Bay  by  a  very  dense  fog.  She  lay  with  her  engines  stopped 
driving  stem  foremost  in  an  E.S.E.  direction  towards  Liver- 
pool with  the  fiood  tide.  It  was  held  that  she  was  not  in 
fault  for  not  having  brought  up  (q).  In  an  American  case  (r) 
it  was  held  that  a  steamship  in  a  fog  was  in  fault  for  bringing 
up  in  the  track  of  ships,  when  she  might  have  got  into 
anchorage  ground. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been 
thus  stated  by  the  Supreme  Court  of  the  United  States : — 
"The  best  precautions  are  bright  signal  lights;  very  low 
speed — just  suflBcient  to  subject  the  vessel  to  the  command 
of  her  helm;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties ;  constant  ringing 
of  the  bell  or  blowing  of  the  fog-horn,  as  the  case  may  be ; 
and  sufficient  force  at  the  wheel  to  efiPect,  if  necessary,  a 
prompt  change  in  the  course  of  the  vessel "  («). 

It  has  been  said  in  an  American  case  that  the  meaning  of 
the  rule  that  a  steamship  shall  in  a  fog  go  at  a  moderate  speed 
is,  not  that  she  shall  only  have  such  a  pressure  of  steam  as 
will  enable  her  to  go  slow,  but  that  she  shall  have  her  full 
steam  power,  and  still  go  slow,  so  that  she  may  be  able  to 
bring  herself  to  a  standstill  as  soon  as  possible  (t).  In  another 
ease,  it  was  said  that  in  a  dense  fog  a  ship  is  bound  to  go  as 


L.  R.  4  P.  C.  629  ;  The  Kirhy  Rail, 
8  P.  D.  71 ;  The  Dordogne,  10  P.  D. 
6;  and  see  The  Teutonia,  23  Wall.  77. 
ip)  The  Lancashire,  L.  R.  4  A.  &  E. 
198  ;  The  Otter,  ibid,  203 ;  The  Giro- 
iattio,  3  Hag.  Ad.  169;  The  North 
American  and  The  Wild  Soae,  2  Mar. 
L.  G.  O.  S.  319;  Smith  y.  St. 
Latorenee  Tow  Boat  Co.,  L.  R.  5  P.  C. 


308;  The  Victoria,  3  W.  Rob.  49; 
The  Perth,  3  Hagg.  414 ;  and  see 
cases  cited  eupra,  pp.  234,  370. 

(p)  The  Pennsylvania,  19  Wall.  126. 

(q)  The  Kirhy  Hall,  8  P.  D.  71. 


(r)  The  Ailsa,  76  Fed.  Rep.  868, 
(*)  T/ic  Colorado,  1  Otto,  692,     ' 


The  Francania,  4  Bened.  181. 
(0  The  Hansa,  6  Bened.  501. 


Cf. 
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slowly  as  possible,  consistently  with  steerage  way  (f/).   Though     Article  16. 
not  bound  to  lie- to  {x)y  a  sailing  ship  must  put  herself  under 
moderate  sail  in  a  fog  and  use  extra  caution  {]/).    A  schooner 
carrying  on  at  night,  and  racing  with  another  vessel,  was  held 
in  fault  (z). 

The  mere  alteration  of  course  in  a  fog  by  a  steamship  Alteration  of 
hearing  the  whistle  of  an  approaching  vessel  is  not  necessarily  *^^*'^- 
negligence,  though  it  is  made  upon  a  guess  as  to  the  distance, 
position,  and  course  of  the  other  ship  (a).  As  a  general  rule, 
in  such  circumstances  a  vessel  should  not  alter  her  course,  but 
special  circumstances  may  justify  her  in  doing  so.  No  abso- 
lute rule  can  be  laid  down. 

The  words  of  Art.  16  as  to  stopping  and  reversing  cannot  Speed  of 
apply  to  sailing  ships  (6) ;  but  undue  speed  is  forbidden  by  ^^L^^ 
that  Article  both  for  sailing  ships  and  for  steamships.  Where 
a  sailing  ship  had  her  studding  sails  set  in  a  thick  fog  and 
came  into  collision  with  another  ship.  Dr.  Lushington  said : 
"  It  is  unquestionably  the  duty  of  a  master  in  intense  fog  to 
exercise  the  utmost  vigilance,  and  to  put  his  vessel  imder 
command,  so  as  to  secure  the  best  chance  of  avoiding  all 
accidents,  even  though  such  precautions  may  occasion  some 
delay  in  the  prosecution  of  the  voyage"  (c).  But  in  this,  and 
in  another  case  (rf),  the  sailing  ship,  though  under  a  press  of 
sail  in  a  fog,  was  not  therefore  held  in  fault  for  the  collision. 
So  a  brig  in  the  Atlantic  carrying  all  plain  sail  and  going 
five  knots  (e),  a  large  loaded  ship  in  the  Channel  track  off 
Folkestone  going  five  knots  (/),  and  a  barque  off  the  Land's 
End  going  four  knots  in  a  fog(</),  were  held  free  from 
blame  {e). 

In  The  Zadok  (A),  a  barque  with  nearly  all  the  canvas  set 


(if)  The  We$iphalia,  4  Bened.  404.  been  at  once  to  stop.    See  also  Ths 

(x)  The  Morning   Light,   2  Wall.  Jlosetta,  6  Asp.  M.  C.  310. 
650  ;  The  Colorado,  I  Otto,  692.  (b)  The  Dordogne,  10  P.  D.  6,  12. 

(y)  The  Colorado,  1  Otto,  692.  [e]  Thfi  Itifierant,  2  W.  Rob.  236. 

(z)  The  Thomas  Martin,  3  Blatcbf.  In  The  Vesper,  9  Fed.  Rep.  669,  a 

617.  sailing^  ship  going  eight  knots  was 

[a)  The  Vindomora,  14  P.  D.  172  ;  held  in  fault  for  excessive  speed. 
1901)  App.  Cas.  1 ;  The  Umhria,  166  {(f)  The  Ebeneser,  ibid,  206. 

J.  8.  Rep.  404.     In  The  Resolution,  (V)  The  Elysia,  4  Asp.  M.  G.  540. 

6  Asp.  M.  C.  363,  Batt,  J.,  had  held  (/)  The  Milanese,  4   Asp.  M.  G. 

that  it  was  wrong  to  starboard  for  a  318  ;  reversed  on  another  point. 
whistle  supposed  to  be  two  and  a-half  (g)  The  N.  Strofig,  a  892)  P.  105. 

points  on  the  starboard  bow,  and  that  (A)  9  P.  D.  114.   Gi.  The  Wyanoke, 

the  proper   manoeuvre  would  have  40  Fed.  Rep.  702  (six  knots) ;  The 


^; 
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Art.  16  over- 
rides the 
Bteering  and 
sailing  rules. 


which  she  could  cany,  going  five  knots  or  upwards  in  a  fog 
in  a  frequented  part  of  the  English  Channel,  was  held  in 
fault  for  not  going  at  a  moderate  speed.  In  the  same  case 
Sir  J.  Hannen  said  that  it  is  the  duty  of  a  sailing  ship  in  a 
fog,  where  she  cannot  see  her  way,  to  moderate  her  speed  to 
the  point  at  which  she  has  just  way  sufficient  to  have  the 
power  of  controlling  her  movements.  A  similar  rule  has 
been  laid  down  {obiter)  in  the  Court  of  Appeal  (»). 

A  sailing  ship  going  six-and-a-half  knots  over  a  fishing 
groimd  on  a  dark  night,  when  vessels  were  visible  only  100 
or  200  yards  o£F,  was  held  in  fault  (k) ;  also  a  sailing  ship 
going  five  or  six  knots  up  Swin  on  a  dark  and  doudy 
night  (/). 

A  schooner  at  night  in  a  dense  fog  in  the  Bristol  Channel 
was  held  in  fault  for  not  going  at  a  moderate  speed.  It  does 
not  appear  what  her  speed  was ;  but  she  had  all  plain  sail 
set,  and  it  was  held  that  she  was  going  faster  than  was  neces- 
sary "to  keep  her  imder  command"  (m).  It  is  submitted 
that  the  decisions  as  to  what  is  "  moderate  "  for  small  sailing 
ships  bear  heavily  upon  such  vessels,  and  that  they  should 
not  be  carried  any  further.  A  small  coaster  with  all  plain 
sail  set,  sailing  by  the  wind,  is  seldom  going  more  than  four 
or  five  knots,  and  it  may  be  doubted  whether  she  would  be 
less  likely  to  do  damage  if  she  shortened  sail  (n). 

It  has  been  said  that  where  a  sailing  ship  in  a  fog  is  aware 
of  the  proximity  of  another  vessel,  though  unable  to  see  her, 
it  is  the  duty  of  the  person  in  charge  to  order  his  people  to 
stand  by  the  sheets  and  braces,  in  order  to  manoeuvre  the 
sails,  and  assist  the  helm,  at  the  first  moment  the  other  ship 
is  seen  (o). 

Article  16  overrides  the  steering  and  sailing  rules  (Arts.  17 
seq,) ;  and  a  steamship  that  under  those  rules  has  the  right  of 
way  cannot,  in  case  of  collision,  justify  a  departure  from 
Art.  16  upon  the  ground  that  she  kept  her  course  and 


Chattahocchee,  173  U.  S.  Rep.  640 
(six  or  seven  knots  outside  Nantucket 
shoals  near  the  track  of  Atlantic 
liners). 

(i)  The  Dordogne,  10  P.  D.  6,  12. 

(A)  The  Fepperell,  Swab.  12.  Cf. 
T?ie  Frank,  2  Queheo  L.  R.  295,  a 
barque  on  the  banks  of  Newfound- 


land. 

(I)  The  Victoria,  3  W.  Rob.  49. 

(m)  The  Beta,  9  P.  D.  134. 

{n)  Cf.  The  N.  Strong,  (1892)  P. 
105  ;  The  Martelio,  39  Fed.  Rep.  605 
(four  knots  not  excessive). 

(o)  See  T/te  Zadok,  9  P.  D.  114, 
117. 


SPEED  IN  THICK  WEATHER.  381 

speed  (p).     This  probably  is  the  meaning  of  the  sajing  in     ^rtitlt  16. 
an  American  case  that  in  a  fog  so  dense  that  the  eom*se  of 
the  other  ship  cannot  be  made  out  the  steering  and  sailing 
rules  do  not  apply  (q). 

A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark  night,  Inevitable 
or  in  thick  weather,  cannot  be  heard  to  say  that  a  collision  ^^^^^cee- 
was  the  result  of  inevitable  accident  (r).  sivo- 

In  some  rivers  the  speed  of  ships  is  limited  by  local  rules,  Local  roles  as 
which  apply  in  all  weathers,  thick  or  clear.  ^  speed. 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke  is  Steamship's 
blown  ahead,  obscuring  the  lights  or  the  view  from  her  deck,  scuriog  lights 
it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that  she  may  ^^  ^^®^- 
see  and  be  seen  by  other  vessels  in  time  to  avoid  collision  («)• 

The  duty  of  a  steamship  approaching  another  vessel  with 
risk  of  collision,  to  slacken  her  speed,  or  to  stop  and  reverse, 
is  considered  below  (Art.  23). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a  thick  Steamship 
fog,  and  hearing  the  whistle  or  horn  of  an  approaching  ^J^S^^^- 
vessel,  is  not  provided  for  by  the  regulations.  Art.  16  does 
not,  it  is  submitted,  require  her  to  ^'  go  at  a  moderate  speed  " ; 
nor,  on  the  other  hand,  does  Art.  23  require  her  not  to  move 
her  engines.  The  prudent  course  appears  to  be  for  her  to 
set  her  engines  ahead  and  so  to  gather  slight  headway  (t). 

It  is  submitted  that  a  sailing  ship  would  not  be  held  in  Sailing  ship 
fault  for  heaving-to  for  safety  in  a  fog  (w).  hoye-to. 

In  very  thick  weather,  or  great  darkness,  a  vessel  is  not  Bein^  under 
justified  in  running  through  a  crowded  roadstead,  but  should,  ^ecesMj-ily. 
if  possible,  bring  up  (x).  Nor  is  she  justified  in  the  Thames 
in  leaving  a  wharf  in  a  dense  fog  for  the  purpose  of  going 
up  the  river  on  a  flood  tide ;  and  it  has  been  said  that  the 
proper  way  to  go  up,  under  such  circumstances,  is  stem  first, 
dredging  with  the  anchor  on  the  ground,  so  as  to  be  able  to 
bring  up  at  a  moment's  notice  (y).     In  a  dense  fog  in  New 

(p)  The  Cathay,  9  Asy.  M.  0.  36.        Boshenna  Bay,  6  Asp.  M.  C.  329,  n. 
(q)  TheOrenadier  and  The  Attyust  («)  gee  The  Attila,  5  Quebec  L.  R. 

Korf,  74  Fed.  Rep.  974.  340 

r^K^  ^""^^  ^''^^'  ^  ^''*-  ""^  W  The  Victoria,  3  W,  Rob.  49; 

(,)  tL  B^a  and  The  Ava,  2  Asp.  i?f,?r^f  ji  J'p  C  4^7  '''  '  ^' 

M.  C.  182  ;  The  Vivid,  7  Not.  of  Cas.  ^^*^**"'  ^  Moo.  P.  C.  427. 

127.  d/)  The  Ayuadillana,  6  Asp.  M.  0. 

(0  The  Earl  of  Dumfries  and  The  390. 
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Artiele  16. 


Feny  boats 
mnxiixiflr  in 


Ametnoftn 
oases  as  to 
ferryboats 
nmninff  in 
a  fog. 


York  harbour  a  Bteamship  ran  into  another  vessel  lying  at 
a  wharf,  by  reason  of  her  oompass  being  out  of  order.  She 
was  held  to  be  in  fault  (s). 

The  Lancashire  was  a  Liverpool  and  Birkenhead  ferry 
steamer.  She  left  her  landing-stage  to  cross  the  Mersey  in 
a  dense  fog,  and  ran  into  The  Levant^  a  vessel  brought  up  in 
her  track.  It  was  contended  for  The  Lamashire  that  it  was 
the  custom  of  the  ferry  boats  to  run  in  all  weathers,  and  that 
it  was  necessary  for  the  convenience  of  the  public  that  they 
should  do  so.  The  Lancashire  was  held  in  fault  for  the 
collision,  on  the  groimd  that  she  had  no  right  to  be  under 
way  at  all  in  such  weather  (a).  In  delivering  judgment,  the 
learned  judge  of  the  Admiralty  (Sir  B.  Phillimore)  said  : 
'^  The  question  arises  in  this  case,  whether  it  was  proper  and 
right  in  this  ferry  boat  to  go  deliberately  across  the  river  in  a 
fog  of  such  a  dense  nature  as  here  described,  and  with  the 
knowledge  of  these  vessels  lying  in  her  track,  or  one  of  them 
in  her  track  and  the  others  nearly  so,  and  also  with  the 
knowledge  that  one  of  them  had,  as  she  contends,  an  in- 
sufficient watch  P  It  has  been  urged  very  strongly  on  the 
Court  that,  if  this  were  not  to  be  so,  if  the  steam  ferry  boat 
was  to  be  delayed  on  account  of  the  fog,  the  greatest  possible 
inconvenience  would  ensue  to  the  public.  I  have  no  doubt 
that  it  is  very  much  for  the  convenience  of  the  public  that  the 
ferry  boat  should  go  in  all  weathers,  and  at  all  times ;  but  at 
the  same  time,  I  cannot  myself  think  it  right  to  set  the  con- 
venience of  the  public  in  competition  with  the  possibility,  or 
rather  the  probability,  of  injuring  human  life  and  greatly 
damaging  property.  .  .  .  But  one  thing  appears  to  me  quite 
dear,  that  if  this  ferry  steamer  thinks  herself  justified  in 
going  across  the  river  in  such  a  dense  fog  as  this,  she  takes 
upon  herself  all  the  responsibility  incident  to  such  a  course.'* 

The  law  in  America  as  to  ferry  steamers  being  under  way 
in  a  fog  seems  to  be  more  favourable  to  the  ferry  boats  than 
that  of  this  country,  as  laid  down  in  The  Lancashire,  In  The 
Exchange  (6),  it  was  held  that  while  owners  of  ferry  boats 


i; 


198. 


[t)  The  Mohawk,  42  Fed.  Kep.  189. 
a)  The  Lancathire,  L.  R.  4  A.  ft  E. 


{b)  10  Blatobf .  168.  See  also  Hoff^ 


tnan  v.  Vhion  Ferrff  of  BrookUfHy  68 
N.  York  Kep.  386  ;  Brig^i  y.  The 
WhiUhaUy  68  Fed.  Rep.  1022  ;  The 
Orange^  44  Fed.  Bep.  408. 
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have  not  any  exclusive  privileges  of  navigation  over  owners    Article  le. 

of  other  vessels,  nevertheless,  since  public  convenience  requires 

the  ferry  boats  to  be  running  as  constantly  as  possible,  the 

rules  which  are  applicable  to  the  running  of  such  a  boat  are, 

that  while  more  than  ordinary  care,  vigilance,  and  caution 

are  required  on  the  part  of  the  ferry  boat,  she  is  entitled  to 

more  than  ordinary  diligence  on  the  part  of  other  vessels  to 

avoid  her.    And  the  cases  show  that  where,  as  in  the  strong 

tides  of  New  York  harbour,  it  is  necessary  for  them  to  run 

at  a  speed  of  four  or  five  knots,  in  order  to  be  under 

command,  they  will  not  be    held    in   fault  for  excessive 

speed  (c). 

In  another  case  (c?),  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  efPect  that  vessels  are  required  to  know 
the  usual  track  of  ferry  boats,  and  to  take  precautions  accord- 
ingly, and  particularly  not  to  anchor  in  their  track  (e). 


Steering  and  Sailing  Eules. 

Preliminary — Risk  of  Collision. 

Risk  of  collision  can,  when  circumstances  permit,  be  ascertained 

by  carefully  watching  the  compass  bearing  of  an  approaching 

vessel.     If  the  bearing  does  not  appreciably  change,  such  risk 

should  be  deemed  to  exist. 


Article  17. 
When  two  sailing  vessels  are  approaching  one  another  so  a^    Article  17 


to  involve  risk  of  collision,  one  of  them  shall  keep  out  of  the  way  Two  sailmg 
of  the  other,  as  follows,  viz, : —  ®^P*- 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way  of 
a  vessel  tvhich  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall  keep 
out  of  the  way  of  a  vessel  which  is  close-hauled  on  the  starboard 
tack. 

(c)  WTien  both  are  running  free  udth  the  tcind  on  different 
sides,  the  vessel  which  has  the  mnd  on  the  port  side  shall  keep 
out  of  the  tcay  of  the  other. 


(e)  The  Ophelia,  44  Fed.  Bep.  941. 
(<Q  The  Zydia,  11  Blatohf.  416. 


{e)  The  Kudeon,  6  BeneA.20e;  The 
Relief,  Olcott,  104. 
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^*^^^^  17»  (d)  When  both  are  running  free  with  the  wind  on  the  mme 
side^  tlie  vessel  tchich  is  to  windward  shall  keep  out  of  the  tcay  of 
the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 
of  the  other  vessel. 

This  Article  corresponds  with  Art.  14  of  tlie  Begulations 
of  1884.  The  preliminary  paragraph,  as  to  risk  of  collision, 
is  new.  It  is  difficult  to  predict  what  its  effect  may  be  in 
law.  If  construed  literally,  it  would  seem  to  make  the  regu- 
lations applicable  when  the  ships  are  at  any  distance  apart. 
Perhaps  it  will  be  construed  as  a  mere  warning  to  seamen  to 
take  an  obvious  method  of  ascertaining,  as  early  as  possible, 
the  approximate  course  of  the  other  ship.  See  further  as  to 
**  risk  of  collision,"  supra,  p.  323. 

The  steering  and  sailing  rules  can  be  applied  with  effect 
only  when  the  position  and  course  of  the  one  ship  are 
approximately  known  to  the  other.  They  are  therefore 
frequently  inapplicable  in  a  fog.  In  that  case  each  ship  must 
comply  with  Art.  16.  The  steering  and  sailing  rules  will  not 
be  used  by  the  Courts  merely  to  decide,  upon  facts  made 
known  only  by  the  event,  which  ship  would  have  been  in 
fault  if  there  had  been  no  fog  (/). 
'*  Rmming  The  classification  of  sailing  ships  contained  in  this  Article 

ing  of  the^^'  Occasions  some  difficulty.     It  is  probably  intended  to  be  an 
*®™^«  exhaustive  and  not  a  cross  classification.  It  is  doubtful  whether 

it  is  either  the  one  or  the  other ;  the  wording  is  at  least  am- 
biguous. "Running  free"  appears  to  mean  not  close-hauled; 
but  the  phrase  is  not  happily  chosen  to  describe  a  ship  that 
has  the  wind  a  point  or  two  free  but  forward  of  the  beam  (g). 
The  words  "  with  the  wind  abaft  the  beam  "  occur  in  Art.  15  (c) . 
Again,  the  question  arises,  whether  a  vessel  which  "  has  the 
wind  aft "  can  at  the  same  time  be  "  running  free  "  ;  and,  if 
so,  whether  (d)  or  (e)  prevails ;  whether,  if  she  is  to  leeward 
of  the  other  ship,  she  is  requii'ed  to  keep  out  of  the  way  under 
Art.  17  (e),  or  to  keep  her  course  under  the  combined 
operation  of  Art.  17  (d)  and  Art.  21.  A  further  question 
arises  as  to  how  the  dividing  line  between  "  running  free  " 

(f)  See  The  Cathay,  supray  p.  381.      trades,  though  such  a  Tiew  was  not 
{ff)  A  ship  in  this  condition  appears      countenanced  by  the  Ck>art :  The  JSarl 
to  he  treated  as  oloBe-hauled  in  the       WentytSy  6  Asp.  H.  G.  407. 
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and  having  "  the  wind  aft "  is  to  be  drawn ;  whether,  for    ^^lole  17. 

example,  a  ship  with  the  wind  on  the  quarter,  say,  three 

points  from  dead  aft,  "  has  the  wind  aft."    These  diflBoulties 

wUl  be  found  disoussed  at  length  in  The  Privateer  (^),  an 

Irish  case.     In  that  case  the  Court  seems  to  have  been  of 

opinion  that  a  ship  may  at  the  same  time  be  "  running  free  " 

and  have  "  the  wind  aft " ;  and  it  appears  to  have  been  held 

in  the  same  case  that  a  ship  with  the  wind  about  two  points 

free  was  close-hauled ;  but  the  latter  view  receives  no  support 

from  the  Master  of  the  Rolls,  who  recently  expressed  the 

opinion  that  a  ship  might  be  close-hauled  when  a  little  off  the 

wind,  but  doubted  whether  she  would  be  so  if  she  had  the 

wind  a  point  and  a-half  free  (i). 

In  The  Singapore  {k)^  decided  under  the  Regulations  of 
1863,  Lord  Westbury  appears  to  have  used  the  phrase 
"running  free"  as  equivalent  to  "  free" — the  term  used  in 
Art.  12  of  the  Regulations  of  1863.  But  in  that  case  the 
ship  heading  E.  with  the  wind  at  N. W.  was  clearly  both  free 
and  running. 

In  The  Spring  (I)  a  smack  with  the  wind  from  two  to  four 
points  from  dead  aft  was  held  to  have  the  wind  aft  within 
the  meaning  of  Art.  12  of  the  Regulations  of  1863. 

Under  former  regulations  it  was  held  that  a  vessel  required  A  ship  re- 
to  keep  out  of  the  way  of  another  might  do  so  in  any  way  Jeep  out  of 
she  thought  proper.     She  might  go  ahead  or  astern  of  the  the  way  must 
other,  and  she  might  put  her  helm  to  port  or  starboard,  as  other's  stem. 
she  thought  best  (m).     Art.  22  of  the  existing  regulations 
makes  an  important  alteration  of  the  law  in  this  respect.     If 
the  circumstances  permit,  she  must  avoid  crossing  ahead  of 
the  other  vessel — ^in  other  words,  she  must  go  under  the  other 
vessel's  stem.     The  effect  of  this  alteration  in  the  law  is,  that 
if  it  is  possible  for  her  to  go  under  the  other  ship's  stem,  and 
she  attempts  to  cross  her  bows,  she  will  be  inevitably  held  in 
fault  under  the  statute  for  a  collision  that  may  ensue. 

It  has  been  held  in  America  (w)  that  where  two  courses  Alteration  in 

the  law. 

(h)  7  li.  R.  Ir.  105  ;  infray  p.  392.  (/)  L.  R.  1  A.  &  E.  99. 

^  ^  ^^J^"^'^  amfo««i,  4  (^^j  ^^  jy.^.^  2  j^    ^  C.  264; 

ook^  l\       If  n^ff4  '      ^«*^«-«,  3  Moo.  P.  C.  N.  S.  31. 

290;  6  Asp.  M.  U.  407. 

(k)  li.  R.  1  P.  0.  378.  (ft)  The  Empire  State,  1  Bened.  57. 

M.  C  C 
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ArtklAlT. 


Art.  17  iB 
supplemented 
and  modified 
hj  Art.  21 
and  Art.  24. 


Duty  of  ship 
required  to 
keep  her 
course  to 
stand  on; 


though  it  is 
an  imringe- 
ment  to  come 
up  as  much  as 
two  points 
and  a-half . 


are  open  to  a  yeesel  required  to  keep  out  of  the  way,  and  she 
selects  the  more  hazardous,  she  is  responsible  for  a  collision 
that  would  not  have  ooourred  if  she  had  taken  the  safer 
course. 

Art.  17  is  supplemented  by,  and  must  be  read  with,  Arts. 
21  and  24 ;  the  former  requires  the  overtaken  ship  to  keep 
her  course  and  speed  (o) ;  the  latter  requires  every  vessel 
overtaking  another  to  keep  out  of  the  way  (p) ;  which  she 
must  do  in  the  manner  directed  by  Art.  27  (q).  The  difiS- 
culty  which  arose  under  the  Bules  of  1863,  of  drawing  the 
line  between  ^^ crossing"  and  ^^ overtaking "  ships (9),  is 
intended  to  be  removed  by  the  opening  words  of  Art.  24. 
It  seems  that  imder  the  existing  regulations  a  sailing  ship 
which  is  travelling  faster  than  another  ahead,  or  anywhere 
forward  of  her  own  beam,  and  coming  up  with  her,  must 
keep  out  of  the  way(r).  The  word  "crossing,"  which 
governed  the  corresponding  Art.  12  of  the  Begulations  of 
1863,  does  not  occur  in  the  Article  now  under  discussion. 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack, 
under  Art.  17,  is  strictly  to  obey  the  rule  requiring  her  to 
keep  her  course.  She  can  excuse  a  departure  from  that  rule 
only  by  showing  that  it  was  necessary  to  avoid  immediate 
danger (s).  ^^ Keeping  her  course"  under  Art.  22  means 
keeping  her  course  by  the  wind.  If  in  so  doing  she  comes  to 
or  breaks  off  a  little,  she  does  not  thereby  infringe  Art.  22  (t) ; 
though  it  is  an  infringement  if,  alleging  that  she  is  olose^ 
hauled,  she  comes  up  as  much  as  two  and  a-half  points  (u). 
But  a  vessel  would  not  be  justified  by  Art  17  in  standing  on 
obstinately  where  it  is  clear  that  a  collision  may  be  avoided  if 
she  alters  her  helm,  and  in  no  other  way  (or). 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so  strict 
as  it  is  under  the  existing  law.  Formerly,  where  two  vessels 
on  opposite  tacks  were  approaching  with  risk  of  collision,  it 


(0)  See  in/ra,  p.  406. 
Ip)  See  infra,  p.  436. 
(q)  See  infra,  pp.  399,  435. 
(r)  See  ITie  Seaton,  infra,  p.  438. 
(»)  See  Art.  27. 

(0  T/ie  Marmion,    1    Asp.  M.  O. 
412  :    The  Aimo  and  The  Amelia,  2 


Adp.  M.  C.  96 ;  The  Emily  B.  Max- 
well,  96  Fed.  Rep.  999. 

(«)  The  Earl  Wemyee,  6  A£p.  M.  C. 
407. 

(x)  The   Lake  St.   Clair  and   I%e 
Undencriter,  2  App.  Caa.  389. 
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was  held  to  be  the  proper  oouise  for  both  to  put  their  hehns    ^'^^^^  ^"y* 

to  port  (y).     Such  is  not  now  the  law.     Before  altering  her 

helm,  a  ship  must  ascertain  what  course  the  other  ship  is 

upon,  and  how  she  has  the  wind.    Her  duty  is  to  wait  until 

she  knows  what  the  regulations  require  her  to  do.    A  wrong 

step  taken  by  a  ship  in  ignorance  of  the  other's  course  will 

cause  her  to  be  held  in  fault  if  a  collision  ensues. 

Hence  arise  cases  of  great  perplexity  to  seamen.  A  ship,  A  hard  caae. 
A.,  dose-hauled  on  the  port  tack,  sees  a  red  light  of  ^  another, 
B.,  ahead,  and  a  point  or  two  on  his  starboard  bow.  He 
cannot  make  out  what  is  B.'s  course.  Not  knowing  which 
Article  of  the  regulations  applies  to  his  case,  A.  stands  on, 
and  at  the  last  moment  bears  up,  thinking,  erroneously,  that 
B.  is  close-hauled  on  the  stcurboard  tack.  At  the  same 
moment,  B.,  who  has  the  wind  free,  bears  up.  A  collision 
f oUowB,  for  which  A.  is  probably  held  in  fault,  because  he 
did  not  keep  his  course.  The  temptation  for  A.,  on  first 
seeing  B.,  to  bear  up,  go  about,  wear,  or  to  take  other  steps 
which  he  thinks  will  avoid  risk  of  collision,  without  regard  to 
the  regulations,  is  strong. 

The  following  illustration  may  be  suggested : — The  wind 
being  north,  a  ship  close-hauled  on  the  port  tack  and  heading 
E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on  her  lee  bow, 
a  red  light.  The  vessel  to  which  it  belongs  may  be  either  in 
stays,  and  headiQg  N.,  or  she  may  be  close-hauled  on  the 
starboard  tack,  and  heading  from  N.W.  to  W.N.W. ;  or, 
again,  she  may  have  the  wind  free  and  be  heading  from 
W.N.W.  to  W.  by  S.  In  the  first  case  supposed,  the  rapid 
alteration  in  the  bearing  of  the  light  as  it  crossed  her  bows 
would  assist  her  in  arriving  at  the  conclusion  that  the  other 
ship  was  close-hauled  on  the  starboard  tack  and  heading  about 
N.W.,  and  in  this  case  the  duty  of  the  first  ship  is  clear — ^to 
keep  out  of  the  way.  On  the  other  hand,  if  the  ship  to  which 
the  red  light  belonged  were  light,  under  low  sail,  and  making 
considerable  lee-way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for  the 
light  of  a  ship  having  the  wind  free.  In  this  case  it  would 
be  very  difficult  for  ihe  ship  on  the  port  tack  to  appreciate 

(y)  The  Seringapatam^  5  Not.  of  Gaa.  61,  65. 
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Artiole  17. 


Meaning  of 
"  close- 
hauled." 


Whether  a 
ship  hove- to  IB 
within  Art.  17 
and  reqnired 
to  keep  oat 
of  the  way. 


the  actual  ciroamBtanQes  of  the  situation  in  time  to  comply 
with  the  regulations  so  as  to  avoid  a  collision. 

In  The  Theodore  H.  Rand  (s),  the  ship  on  the  port  tack  was 
held  not  to  be  in  fault,  although  she  bore  up  and  so  caused 
the  collision,  because  she  could  not,  with  reasonable  care,  haye 
known  that  the  other  ship  was  running  free. 

A  vessel  may  be  close-hauled  within  the  meaning  of  Art.  17, 
although  she  is  not  lying  so  close  to  the  wind  that  she  cannot 
luff  a  trifle  without  throwing  herself  in  stays  (a).  In  The 
Breadalhane{b)^  a  brig,  heading  six  points  from  the  wind, 
and  a  ship,  with  her  fore-topsail  carried  away,  heading  seven 
and  a-half  points  from  the  wind,  were  held  to  be  both  close- 
hauled.  A  ship  sailing  full  and  by,  and  being  kept  '^  a  good 
full,"  would  be  close-hauled  within  Art.  17. 

A  ship  with  the  wind  free  must  keep  out  of  the  way  of  a 
ship  hove-to,  by  virtue,  it  seems,  of  Art.  17  (a)  or  Art.  17  (e) ; 
for  a  ship  hove-to  is  close-hauled  within  the  meaning  of  this 
Article  (c). 

It  has  already  been  stated  {d)  that  Art.  4,  relating  to  ships 
not  under  command,  probably  does  not  apply  to  a  ship  hove-to 
in  the  ordinary  course  of  navigation.  Art.  17,  therefore, 
applies  to  a  ship  lying-to,  so  as  to  require  her  to  keep  out  of 
the  way,  notwithstanding  her  comparatively  helpless  condi- 
tion. In  a  case(<?)  decided  in  1847  the  facts  were  as  follows: 
The  Lavinia^  a  schooner  close-hauled  on  the  starboard  tack, 
came  into  collision  in  broad  daylight  with  The  London^  a 
schooner  hove-to  on  the  port  tack.  The  crew  of  The  London 
were  engaged  in  reefing  her  topsail.  The  helm  of  The 
Laviniu^  which  had  been  lashed  a-lee,  was  put  over  to  port 
shortly  before  the  collision.     The  Lavinia  kept  her  course  up 


(z)  12  App.  Ca8.247;  TheKilUena, 
Ad.  Div.,  Nov.  1891,  was  a  similar 
oase. 

(a)  The  Singapore  and  The  Sehe^ 
Holt,  124 ;  L.  R.  1  P.  0.  878,  383 ; 
Chadwick  v.  The  City  of  Dublin  Steam 
Packet  Co,,  6  Ell.  &  Bl.  771  ;  The 
Earl  Wemyet,  6  Asp.  M.  G.  407. 

(h)  7  P.  D.  186.  So  The  Queen 
Elizabeth,  100  Fed.  Rep.  874,  a  ship 
going  6^  points  from  the  wind,  with 
yards  braoed  sharp. 


(c)  The  Eleanor  v.  The  Alma,  2 
Mar.  Law  Gas.  O.  S.  240;  The 
Rosalie,  5  P.  D.  215;  The  James, 
Swab.  60  ;  The  London,  6  Not.  of 
Gas.  29;  The  Blenheim,  1  Sp.  286; 
The  Ada  S,  Kennedy,  33  Fed.  Rep. 
623.  Bat  see  The  Alfredo,  32  Fed. 
Rep.  360,  where  it  was  held  that  a 
sainng  ship,  hove-to  and  making  no 
way  ahead,  should  sound  a  bell  and 
not  a  horn. 

(d)  Supra,  p.  346. 

(e)  The  London,  6  Not.  of  Gas.  29. 
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to  the  moment  of  collision,  and  hailed  I%e  London  to  port.     Article  17. 
It  was  held  that  The  London  was  solely  in  fault. 

In  the  ease  of  The  Young  AlonsOy  a  dandj-rigged  smaok, 
hove-to  on  the  port  taok,  was  held  in  fault,  under  Art.  12  of 
the  Begulations  of  1863,  for  a  collision  with  The  Bmaliey  a 
three-masted  schooner,  close-hauled  on  the  starboard  tack. 
The  collision  was  in  the  daytime  in  clear  weather,  and  The 
Roealie  (/)  was  held  to  be  also  in  fault.  It  does  not  appear 
that  either  vessel  did  anything  to  avoid  the  collision.  On 
the  other  hand,  in  a  recent  Canadian  case,  a  ship  hove-to  on 
the  port  tack  was  held  not  to  be  in  fault  for  a  collision,  on  the 
ground  that  she  was  practically  helpless  and  could  do  nothing 
to  avoid  it  (^). 

The  following  American  case  is  instructive  upon  a  point  Heaving-to 
which  does  not  appear  to  have  been  sufficiently  considered  in  ^  ahfps?^ 
the  English  cases.  A  schooner,  with  the  wind  free,  was  in 
collision  with  a  pilot  boat  lying-to  with  her  helm  lashed  a-lee. 
The  pilot  boat  was  forging  ahead  at  the  rate  of  about  a  knot 
an  hour,  as  she  kept  coming  to  and  falling  o£F.  Both  vessels 
were,  in  1866,  held  by  the  District  Court  of  the  United  States 
to  be  in  fault  for  the  collision :  the  schooner  for  not  keeping 
out  of  the  way  of  a  vessel  which  was  "  close-hauled,"  and  the 
pilot  boat  for  not  keeping  her  course.  The  Court  said  that 
the  proper  course  for  those  on  board  the  pilot  boat  to  have 
taken  was  to  get  way  on  her,  so  as  to  keep  a  steady  course  (A). 
This  seems  a  reasonable  decision  as  regards  the  duty  of  the 
pilot  boat.  It  may  well  be  doubted  whether  heaving-to  in 
the  track  of  ships  and  lashing  the  helm  a-lee  (i),  in  order  to 
save  the  trouble  of  a  hand  at  the  helm,  is  not  in  itself  negli- 
gence for  which  the  ship  should  be  held  liable  in  case  of 
collision  (/).  A  vessel  so  situated  is  practically  helpless  to 
keep  out  of  the  way  herself ;  and  her  lights  are  misleading 
to  other  ships  because  of  her  unsteady  course  and  the  lee- way 
she  makes.  It  is  a  common  practice  for  shrimpers  in  the 
Thames,  and  trawlers  in  the  North  Sea,  to  leave  their  vessels 

(/)  6P.  D.  246.  M.  0.317. 

(^)  TA^  Para»w«a,  Stockton's  v.-  (j)  Bee  The  Eleafm;  ubi  tupra,    Cf. 

Ad.  Dig.  Canada,  192.  The  Admired  Schley,  116  Fed.  Rep. 

(h)  Ths    Tramity   3    Bened.    192.  378.     In   The  Colwnhian,   100  Fed. 

Of.  TheHaverion,  31  Fed.  Rep.  663.  Rep.   991,  it  waa  not  held   to  be 

(t)  See  The  General  Gordon,  7  Asp,  negligence. 


390 


THE  BEGULATIONS. 


Artiele  17. 


Applicaiioii 
of  steering 
and  sailing 
mles  to  fiimp 
dead  in  the 
water. 


Sailing 
trawler 
at  work. 


Cases  illos- 
trating 
Art.  17. 


to  drive  with  the  tide  in  the  manner  desoribed  above.  Lone 
fishermen  in  the  Channel  and  in  the  North  Sea  lower  their 
head  sails  and  ease  off  the  main  sheet.  A  vessel  so  handled 
is  wholly  out  of  control,  and  in  oase  of  collision  she  oonld 
hardly  be  heard  to  say  that  she  was  not  in  fault  {k).  It  is 
submitted  that  a  ship  hove-to  is  required  to  exercise  more 
than  ordinary  care,  so  that  she  may  not  be  an  obstruction  to 
navigation  (/).  A  tug  drifting  about  in  the  track  of  ships 
without  sufficient  steam  to  get  way  upon  her  has  been  held  in 
fault  (m). 

A  ship  that  is  bound  to  keep  her  course  fails  in  her  duty  if, 
before  the  risk  of  collision  is  determined,  she  starts  to  reef, 
and  thereby  goes  into  collision  by  reason  of  the  lee- way  she 
makes  before  her  canvas  is  fuU  again  (n). 

The  steering  and  sailing  rules  are  framed  primarily  for 
ships  that  are  moving  through  the  water ;  and  it  has  been 
doubted  whether  they  apply  to  a  ship  lying  dead  in  the 
water,  and  unable  effectually  to  comply  with  them  (o).  It 
would  seem,  however,  that,  so  far  as  they  can,  they  must 
do  so. 

Whether  a  sailing  trawler  at  work  is  within  Art.  14  seems 
doubtful.  By  Art.  26,  "  sailing  vessels  under  way  "  are  re- 
quired to  keep  out  of  the  way  of  '^  sailing  vessels  ....  fishing 
with  ....  trawls."  This  would  probably  be  held  to  apply 
as  between  a  sailing  ship,  other  thetn  a  trawler  at  work,  and  a 
trawler  at  work.  As  between  two  trawlers  at  work,  in  the 
absence  of  any  express  enactment,  probably  either  Art.  16  or 
the  general  "  port  tack  "  rule  would  be  held  to  apply. 

The  following  cases,  decided  imder  the  Eegulations  of 
1863,  illustrate  the  application  of  Art.  17,  and  the  circum- 
stances under  which  it  may  be  departed  from  : — 

Two  ships  were  turning  to  windward  in  a  narrow  channel, 
both  on  the  starboard  tadk,  and  one  following  in  the  wake  of 
the  other.  The  leading  ship,  having  stood  as  far  towards  the 
side  of  the  channel  as  was  prudent,  went  about.  There  was 
risk  of  collision  if  the  other  ship  stood  on.     It  waa  held  that 


(k)  See  note  {J),  anU,  p.  389. 

(l)  See  The  Attila,  5  Qaebeo  L.  B. 
340. 

(m)  2^  ^yro»,  2  New  South  Wales 
L.  R.  Ad.  1. 


(n)  The   Sohert    H.    Bathhm,    88 
Fed.  Rep.  549. 

(o)  See   The  Jamen  T.  EeuUm,  27 
Fed.  Rep.  464. 
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it  was  ihe  duty  of  the  following  ship,  although  on  the  star-    ^^^^  ^f- 
board  tack,  to  go  about  when  the  leading  ship  did  so  (p). 

In  a  case  where  the  courses  of  the  two  ships  were  within  a 
point  of  being  directly  opposite  (W.N.W.  and  S.E.  by  E.), 
the  Privy  Council  held  that  they  were  "  crossing,"  and  not 
"meeting,"  ships  (q). 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible  for 
the  ship  on  the  port  tack  to  avoid  the  other  if  the  latter  stood 
on,  it  was  held  that  it  was  the  duty  of  the  latter  to  port  and 
let  go  her  head  sheets  (r). 

Where  a  ship  close-hauled  on  the  port  tack  wcu9  unable  to 
bear  up  owing  to  her  head-gear  being  carried  away,  and  the 
other  ship,  in  ignorance  of  her  disabled  condition,  kept  her 
course,  a  collision  which  followed  was  held  to  be  an  inevitable 
accident  («). 

Two  heavy  full-rigged  ships  were  tumiug  to  windward  in 
the  St.  Liawrence.  One  of  them.  The  Lake  St.  Clair ^  whilst 
in  stays,  was  struck  by  the  other,  The  Undericriter,  nearly  at 
right  angles  on  the  starboard  side.  Those  on  board  The 
Underunriter  could  not  see  that  The  Lake  St.  Clair  was  in  stays 
in  time  to  avoid  her ;  but  they  might  have  avoided  her  if 
they  had  ported  their  helm  when  hailed  to  do  so.  The  Under' 
tcriter  was  held  in  fault  for  not  porting,  and  The  Lake  St.  Clair 
for  not  having  braced  her  head  yards  aback,  and  for  having 
hauled  her  fore-yard  (t). 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Constantiney  heading  N.N.E.,  fell  in  with  the  cutter  Spring 
heading  W.  by  S.,  and  to  leeward.  It  was  held  that  it  was 
the  duty  of  The  Canstantine  to  keep  out  of  the  way,  and  that 
the  duty  of  The  Spring  was  to  keep  her  course  (w). 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig  and 
a  schooner  close-hauled  on  the  same  tack,  was  held  in  fault 
for  approaching  them  so  close  that,  upon  the  schooner  going 
about,  a  collision  with  the  brig  was  inevitable  {x). 

(p)  The  FrUeUla,  L.  B.  3  A.  ft  E.  («)  The  Aimo  and  The  Amelia^  2 

125 ;  and  see  The  Lake  St.  Clair  and      Asp.  M.  C.  96. 


The  Underwriter,  3  Asp.  M.  0.  361 ;  (t)   Wilson  v.  Canada  Shipping  Co., 

infra.  The  Lake  St.  Clair  and  The   Uhder- 

{q)  The  Constitution,  2  Moo.  P.  0.  writer,  2  App.  Cas.  389. 

453.  (tt)  The  Spring,  L.  R.  1  A.  &  E.  99. 


(r)  The  Lady  Anne,  15  Jur.  18.  [x]  The  Mobile,  Swab.  69 ;  on  app. 


392 


THE  BEGUIATIONS. 


Article  17.  ^  gj^jp  j^g^  gathering  way  on  the  port  taok,  after  going 
about,  was  held  free  from  blame  for  a  collision  with  another 
olose-hauled  on  the  starboard  tack,  which  had  approached  her 
too  near  whilst  in  stays  [y), 

A  collision  occurred  between  the  barque  St.  Jean  and  the 
barque  Privateer.  The  8t,  Jean  had  the  wind  on  the  port 
side  about  two  points  free.  The  Privateer  had  the  wind 
somewhere  between  dead  aft  and  three  points  on  the  star- 
board quarter.  It  was  held  (in  Ireland)  that  it  was  the  duty 
of  The  Privateer  to  keep  out  of  the  way  (2),  either  by  virtue 
of  the  Eegulation  of  1880,  corresponding  to  Art.  17  (a)  or 
Art.  17  (e).  The  case  of  The  Singapore  (a)  was  relied  on  as 
an  authority  for  the  proposition,  that  a  vessel  heading  as  much 
as  eight  points  from  the  wind  is  "  close-hauled  "  within  the 
meaning  of  the  regulations.  In  that  case  a  laden  barque  was 
heading  seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.  It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points  from 
the  wind  cannot  be  properly  said  to  be  close-hauled. 

A  brig  was  heading  E.  by  N.  on  the  starboard  tack,  close- 
hauled,  and  a  ship,  also  on  the  starboard  tack,  and  said  to  be 
close-hauled  (6),  heading  N.E.  by  E.  half  E.,  was  to  wind- 
ward of  her.  Each  vessel  pleaded  that  the  other,  when  first 
seen,  was  about  four  points  abaft  her  own  {i.e.y  the  com- 
plainant's) beam.  It  appears  to  have  been  held  that  the 
allegation  of  the  brig  was  proved — that  the  ship  was  over- 
taking the  brig ;  and  that  her  duty,  therefore,  was  to  keep 
out  of  her  way.  But  the  case  is  not  satisfactory,  for  the 
Court  appears  to  have  been  of  opinion  that  the  ships  were,  in 
fact,  not  within  the  overtaking  rule,  but  within  Art.  17  (c). 

Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
each  other.  The  ship  on  the  starboard  tack  was  held  in  fault 
for  not  keeping  out  of  the  way  when  the  other,  being  ahead 
and  to  windward,  could  not  bear  up  without  risk  of  collision, 
and  could  not  go  about  because  of  a  shoal  (d). 

ibid.   127 ;    this  oase  was  under  a  {b)  She  had  oairied  away  her  fore- 
former  Act.  topsail  shortly  before  the  oollision. 

(y)  The  Charlotte  Raab,  Brown,  Ad.  {c)  The  Breadalbane,  7  P.  D.  186. 

453.  {d)  The  Ann  Caroline,  2  Wall.  638. 

(z)  The  Privateer t  9  L.  R.  Ir.  105.  Cp.  The  Maggie  J,  Smith,  16  Davis, 

(a)  L.  R.  1  P.  0.  378.  349,  364. 
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A  sloop,  with  the  wind  free,  was  numing  through  a  narrow  Artiele  17. 
channel  against  a  strong  tide  close  to  the  shore.  Two 
schooners,  the  combined  length  of  which  was  equal  to  half 
the  breadth  of  the  channel,  were  beating  to  windward  in  the 
opposite  direction.  It  was  held  that  the  stemmost  of  the 
schooners  was  in  fault  for  standing  on  when  under  the  stem 
of  the  leading  schooner,  so  that  when  she  was  obliged  to  go 
about  she  ran  into  the  sloop,  which  could  not  avoid  her 
without  going  ashore  (e). 

Article  18. 
Where  two  steam  vessels  are  meeting  end  on,  or  nearly  end  oUy    Artiole  18. 


so  as  to  involve  risk  of  collision,  each  shall  alter  her  course  to  Xwo  steam 
starboard,  so  that  each  may  pass  on  the  port  side  of  the  other.        vesads 

This  Article  only  applies  to  cases  where  vessels  are  meeting  end 
on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk  of 
collision,  and  does  not  apply  to  two  vessels  which  must,  if  both 
keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the  two 
vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other  words, 
to  cases  in  which,  by  day,  each  vessel  sees  the  masts  of  the  other 
in  a  line,  or  nearly  in  a  line  with  her  own  ;  and  by  night  to  cases 
in  which  each  ship  is  in  such  a  position  as  to  see  both  the  side 
lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  vessel  sees  another 
ahead  crossing  her  own  course  ;  or  by  night  to  cases  where  the  red 
light  of  one  vessel  is  opposed  to  the  red  light  of  the  other,  or  where 
the  green  light  of  one  vessel  is  opposed  to  the  green  light  of  the 
other,  or  where  a  red  light  without  a  green  light,  or  a  green  light 
without  a  red  light,  is  seen  ahead,  or  where  both  green  and  red 
lights  are  seen  anywhere  but  ahead. 

This  Article  is  almost  identical  with  Art.  15  of  the  Eegu- 
lations  of  1884.  It  contains  the  substance  of  Art.  13  of  the 
Begulations  of  1863,  and  of  an  Order  in  Council  of  the 
30th  of  July,  1868,  explaining  the  meaning  of  "  end  on." 
The  interpreting  order  is  said  to  have  been  made  in  conse- 
quence of  the  decision  in  The  Cleopatra  (/),  by  which  the 

348.  V.-Ad.  Bep.  72. 
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Artl«l«  18. 


Glaasifioalion 
of  ships  into 
meeting, 


port  helm  role  of  a  former  Act  (g)  was  held  to  apply  where 
the  ships  were  on  parallel  oourses  green  to  green,  each  being 
on  the  starboard  bow  of  the  other  (A). 

As  to  Art.  16  overriding  the  steering  and  sailing  rules,  see 
supra^  p.  380. 

The  words  "  each  shall  alter  her  course  to  starboard  "  are 
exactly  equivalent  to  ''the  helms  of  both  shall  be  put  to 
port  "  of  the  Regulations  of  1863  (t).  The  words  "  so  that 
each  may  pass  on  the  port  side  of  the  other "  appear  to  be 
merely  explanatory. 

As  to  the  meaning  of  ''  so  as  to  involve  risk  of  ooUision/' 
see  above,  p.  323. 

In  the  existing  regulations  vessels  approaching  each  other 
are  described  as    "meeting"  (A:),   "crossing,"  and   "over- 


(^)  17  ft  18  Vict.  o.  104,  8.  296. 

(A)  See  The  Odessa,  4  Asp.  M.  0. 
493. 

(t)  The  alteration  in  the  wording 
of  the  regnlations  was  probably 
made  with  a  view  to  a  possible 
nniformity  of  system  amongst  the 
seamen  of  all  nations  as  regards 
orders  to  the  helm.  In  English 
ships  the  order  which  sends  the 
ship's  head  to  starboard  is  ''port !  " 
In  France  the  equivalent  order  is 
"  tribord  !  "—the  literal  translation 
of  which  is  ''starboard."  In  London 
School  Board  v.  Lardner,  Times,  20th 
Feb.  1884,  a  Thames  pilot  was  held 
liable  for  a  collision  caused  by  his 
giving  the  order  in  French,  "tri- 
bord ! "  with  the  intention  of  sending 
his  ship's  head  to  port.  The  man 
at  the  nelm,  a  Frenchman,  carried 
out  the  order  in  the  French  custom, 
by  putting  his  helm  to  port,  and 
thereby  caused  the  collision.  Some 
nations,  including  America,  Austria, 
and  Italy,  adopt  the  Eufflish  system, 
others  the  French  ;  wim  the  Scan- 
dinayian  nations,  ^e  practice  is  said 
to  vary  in  different  ships.  Since 
pilots  of  one  nation  are  frequently 
in  charge  of  ships  of  another  nation, 
it  IS  manifest  that  a  uniform  system 
is  very  desirable.  The  apparent 
paradox  involTed  in  the  English 
system  originated  with  the  use  of 
the  tiller,  uie  movements  of  whidi 
are  opposite  to  those  of  the  ^p's 
head.  Most  yessels  being  now 
steered  by  a  wheel,  and  the  tiller 


being  frequently  aft  of  the  rudder- 
head,  the  orders  to  the  helm  are 
altogether  anomalous.  With  a  wheel, 
and  a  tiller  aft  of  the  rudder-head, 
the  order  to  send  the  ship's  head  to 
starboard  is  stiU  "port !  '^  whilst  the 
wheel,  the  tiller,  and  the  ship's  head 
all  move  together  in  the  same  direc- 
tion, to  starboard.  It  is  stated  that 
in  most  French  ships  the  tiller  chains 
are  so  rove  that  the  wheel  turns  to 
port  as  the  ship's  head  goes  to  star- 
board. From  Sir  H.  Kanwayring's 
Seaman's  Dictionary  (1644),  it 
appears  that  the  existing  practice 
is  at  least  as  old  as  the  eany  part  of 
the  seventeenth  century,  frobably 
it  has  been  the  same  sinoe  ruddecs 
and  tillers  were  invented.  It  must 
be  remembered  that,  when  going 
astern,  the  action  of  the  rudder  is 
reversed,  and  that  the  order  "port! " 
and  corresponding  movement  of  the 
rudder  to  starboud,  send  the  ship's 
head  to  port. 

Another  source  of  confusion  exists 
in  the  absence  of  a  uniform  system 
of  orders  to  the  helm  given  by  tiie 
hand  of  the  pilot  or  officer  on  the 
bridge.  In  some  waters,  the  order 
to  starboard  the  helm  is  given  by 
extendinsr  the  right  hand,  m  others 
by  extending  the  left. 

(k)  "Meeto,"  in  17  &  18  Viot. 
c.  104,  s.  296,  had  a  wider  meaning 
than  *'  meeting "  in  the  existing 
regulations.  See  !%«  CSSmyMi^a,  Swab. 
135 ;  see  also  The  Injiexible,  Swab.  32, 
as  to  the  application  of  sect.  296. 
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taking,"  or  being  overtaken.  It  appears  that  this  classifioation     Article  18. 
is  intended  to  include  all  oases  of  ships  approaching  or  being  oroasing,  and 
approached  by  others.  It  is  a  cross  classification,  for  although  ojertaiaiig 
no  ship  that  is  a  ''  crossing  "  ship  can  at  the  same  time  come 
-within  the  rule  for  "  meeting  "  ships,  yet  a  "  crossing  "  ship 
may  at  the  same  time  be  an  '' overtaking "  ship,  and  be 
bound  by  Art.  24  (/). 

A  ship  is  "  crossing  "  another  whenever  the  lines  of  their  Shi]^  heading 
courses,   being    prolonged,  intersect;   and  not  the  less  so  theotiier.^' 
because  one  ship  is  heading  for  the  midships,  or  some  other 
part  of  the  huU,  of  the  other  (m). 

This  and  the  following  Articles  which  deal  with  steamships  Does  Art.  18 
under  way  assume  that  both  have  way  through  the  water,  g^  dea^in 
Whether  they  apply  at  all  to  a  steamship  lying  dead  in  the  t^^o  water? 
water  seems  doubtful.     Apart  from  the  regulations,  a  vessel 
so  situated  has  no  right  to  put  her  engines  ahead,  so  as  to  cross 
the    bows    of,  or    so    as   to  embarrass,  another  obviously 
intending  to  pass  her  on  one  side  or  the  other  (n). 

The  rule  contained  in  Art.  18  is  not  identical  with  the  Abolition  of 
"  port  helm  "  rule  of  former  Acts,  or  with  the  older  practice  "^rt  hdm" 
of  seamen  mentioned  in  a  former  page  (o).     The  existing  except  in  one 
regulations  limit  the  application  of  the  "  port  helm  "  to  one 
case  only,  namely,  where  both  the  ships  are  steamships  (je>), 
and  they  are  proceeding  in  directly  opposite  directions  on  the 
same  line,  or  nearly  so.    In  every  other  case  the  "  port  helm  " 
rule  is  inapplicable,  and  the  two  ships  must  act  as  required  by 
the  particular  Article  applicable  to  the  case.    There  is  reason 
to  think  that  the  important  alteration  of  the  law  effected  by 
the  Regulations  of  1863,  and  continued  by  those  of  1880,  has 
not  produced  a  corresponding  change  in  the  practice  of  sea- 
men.    The  proper  application  of  the  "  port  helm  "  rule  in 
its  existing  shape  requires  the  careful  attention  of  seamen. 

(0  See  Arts.  17,  19,  and  24.    Aa  (o)  Page  816.    Ab  to  the  appKoa- 

to  the  distinction  between  "  meet-  ^on  of  the  '*  port  helm  "  rule  of  the 

mg  "  and   "  croMing  "   eWpe,   see  Merchant  Shipping  Act,   1854,  see 

The  FrafUioma,  2  P.  D.  8  ;  The  Feek^  The  Arthur  Gordon  and   The  Inde- 

firton    Cattle,    ZV.Jy,    11  ;     The  p^denee,  Lush.  270;   and  see  oases 

Breadalbane,    7    P.    D.     186  ;     2%e  oited,  n.  (/),  and  p.  397,  infra, 

Seaton,  9  P.  D.   1 ;    The  Gohmina,  ^   [    ^\"        ,*^.        ' 

10  Wil.  246.  (P)  17  &  18  Vict.  o.  104,  s.  296, 

Im)  The  Ocewiie,  61  Fed.  Rep.  338.  appUed  to  a  steamship  and  also  to  a 

(n)  The  Bristol,  11  Fed.  R^.  166.  sailing  ship  :  The  Ann,  Lush,  66. 
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Arti«l6l$. 


Case  of 
steamahip 
making  over 
the  ground 
a  course 
different  from 
the  direction 
of  her  head. 


Both  ships 
must  poit ; 
neither  need 
slacken  after 
risk  is  deter- 
mined. 


Its  indificriinmate  applioation  has  been  a  fruitful  source  of 
oollision. 

It  appears  from  the  explanatory  part  of  Art.  18  that  the 
application  of  that  Article  is  determined,  not  by  the  direc- 
tions in  which  two  ships  are  approaching  each  other  over  the 
ground,  but  by  the  directions  in  which  their  heads  are 
pointing.  The  case  of  a  steamship  crossing  a  tideway,  of  a 
vessel  dropping  up  stem  foremost  with  the  tide  and  guiding 
herself  with  her  helm  and  anchor  (j),  or  of  a  tug  with  a 
heavy  ship  in  tow  making  considerable  lee-way,  so  that  she  is 
approaching  another  vessel  upon  a  course  over  the  ground 
directly  opposite  to  that  of  the  other,  but  in  a  direction 
different  from  that  in  which  her  head  is  pointing,  does  not 
seem  to  be  expressly  provided  for.  It  will  be  noticed  that 
under  the  existing  regulations  there  is  no  "  end  on  "  rule  for 
sailing  ships,  as  there  was  under  the  Eegulations  (Art.  11} 
of  1863. 

"  Altering  her  course  to  starboard  "  under  Art.  18  means 
altering  sufficiently  to  take  her  clear  if  the  other  ship  does 
not  starboard  (r).  The  law  is  that  both  ships  are  to  alter 
their  courses  to  starboard,  and  the  neglect  by  one  to  obey  the 
law  will  be  no  excuse  to  the  other,  although  there  would  have 
been  no  collision  if  one  had  ported  («).  Where  a  ship  is  in  a 
position  to  which  Art.  18  applies,  and  she  alters  her  course 
sufficiently  to  determine  the  risk  of  collision,  she  ia  not  neces- 
sarily required  at  the  same  time  to  slacken  her  speed  under 
Art.  23  {t).  There  is,  however,  some  obscurity  as  to  the 
circumstances  under  which  Art.  23  applies.  It  has  been  held 
to  apply  where  there  wiU  be  risk  of  collision  if  the  vessels 
continne  to  approach  each  other  (w). 

If  two  steamships  sight  each  other  nearly  right  ahead,  but 
so  that  each  is  a  little  on  the  starboard  bow  of  the  other,  the 
law  requires  each  to  put  her  helm  to  port,  although  a  collision 
would  be  avoided  if  each  were  to  starboard,  and  that  appears 


{q)  As  in  T?ie  Smymay  mentioned 
arguendo  in  The  Georgs  ArklCy  Lush. 
882. 

(r)  The  Jesnwpd  and  The  Earl  of 
Elgin,  L.  R.  4  P.  0.  1. 

(«)  See  The  America,  2  Otto,  432 ; 
The  Black  Prince,  infra;  Little  v. 
Bums,  9  Ct.  of  SesB.  Gas.  4th  ser.  1 18 ; 


The  Mary  C.  Elphicke,  115  Fed.  Bep. 
376. 

(/)  The  Earl  of  Elgin,  supra; 
Wilson  V.  Currie,  (1894)  App.  Cas. 
116. 

(m)  See  per  Brett,  M.  R.,  The 
Beryl,  9  P.  D.  137,  141,  infra,  p.  423  ; 
and  see  supra ,  p.  324. 
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to  be  the  safer  and  more  convenient  course.     "  It  is  essential     ^^f^l^  18- 

that  the  law  should  be  universally  observed.     If  one  obeys 

and  the  other  does  not,  the  utmost  confusion  and  danger  will 

be  introduced.     A  vessel  which  obeys  the  law  has  a  right  to 

trust  that  the  vessel  which  she  meets  .  .  .  will  obey  it  too, 

and  she  acts  accordingly"  (x). 

The  meaning  of  "  nearly  end  on  "  has  not  been  exactly  What  is 
defined.  Vessels  upon  parallel  and  opposite  courses,  each  on^^T^^ 
with  the  other  nearly  right  ahead,  and  vessels  upon  courses 
making  with  each  other  an  angle  of  two,  or  even  three,  points, 
were,  before  the  interpretation  of  the  term  by  Order  in 
Council  of  the  30th  July,  1868,  held  to  be  meeting  "nearly 
end  on."  But  in  a  case  where  the  courses  of  the  two  ships 
were  within  a  point  of  being  directly  opposite  (W.N.W.  and 
S.E.  by  E.)  the  Privy  Council  decided  that  the  ships  were 
"crossing,"  and  not  "meeting"  (y).  In  a  case  subsequent 
to  the  Order  in  CounoU,  vessels  upon  courses  within  one-and- 
a-half  points  of  being  directly  opposite  (S.S.W.  and  N.E. 
i  N.)  were  held  to  be  not  end  on  (2).  In  another  case  (1870), 
two  steamships  going  {semble)  N.N.W.  and  S.E.  were  held  to 
be  "  nearly  end  on  "  (a).  And  in  a  Scotch  case,  two  vessels 
proceeding  up  and  down  the  Clyde  were  held  to  be  end  on, 
each  being  about  half  a  point  on  the  starboard  bow  of  the 
other  (J). 

These  cases  are  not  satisfactory.  If  two  vessels  are 
approaching  each  other  upon  opposite  and  parallel  courses, 
and  each  sees  the  two  side  lights  of  the  other,  two  miles  off, 
one  point  upon  her  bow,  they  will  pass  clear  by  about  600 
yards.  The  side  lights  of  aU  vessels  are  visible  across  their 
bows  to  some  extent,  and  of  many  to  a  very  considerable 
extent.  A  change  of  lights  from  red  and  green  to  red  alone, 
or  to  green  alone,  shows  that  Art.  18  does  not  apply.  But  a 
continuous  showing  of  both  red  and  green  upon  either  bow 

(j?)  Fer  Lord  Kingsdown  in  Th^  Rep.  779. 

Araxesand    The   -BUu^^    Prt«^^   16  (^5)  The  Bona  and  The  Ava,  2  Asp. 

Moo.    P.    C.    122 ;    and    see    The  jf.  0.  182. 

CleopatrOf  Swab.  136.     These  cases  )  \' rn   '  r         j      jx   mi     w    »    ^ 

were  under  17  &   18  Vict,  c,   104,  Jt  ?^/Tp  P*?^  ^  '^^''^  "-^ 

fl.   296.     See  also  Little  v.   Bums]  ^^^"^  ^'  ^'  *  ^'  ^-  ^' 

ubi  supra.  {b)  Little  y.  Burns,  The  Owl  and 

(y)  The  Ctmstitution,  2  Hoo.  P.  G.  The  Ariadne,   9  Ot.  of   Sesa.  Caa. 

453.     Aliter  in  The  Myrtle,  44  Fed.  4th  ser.  118. 
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within  two  points  of  right  ahead  would,  it  is  submitted, 
justify  the  use  of  port  helm. 

It  would  seem  that  Art.  18  cannot  apply  to  two  ships 
rounding  in  opposite  directions  a  promontory  or  a  bend  in  a 
winding  channel,  and  in  such  a  position  that  the  red  light  of 
one  is  opposed  to  the  green  of  the  other.  But  it  is  difficult 
to  say  how,  in  such  a  case,  the  ships  are  required  to  pass  each 
other,  and  by  what  Article  of  the  regulations  they  are 
governed.  It  seems  that  the  "  crossing  "  rule  does  not  apply 
to  them  (c). 

It  should  be  noticed  that  there  is  no  "  end  on ''  rule  in 
force  in  the  River  Thames.  The  corresponding  Article  of 
the  Thames  rules  has  a  wider  application  than  the  Article 
under  consideration  (d). 


Article  10. 

Two  steam 

yeaeels 

crossing. 


Overtakmg 
ship;  defini- 
tion. 


Article  19. 

WTien  two  steam  vessels  are  crossing  so  as  to  involve  risk  of 
'  collision^  the  vessel  which  has  the  other  on  her  own  starboard 
side  [e)  shall  keep  out  of  the  way  of  the  other. 

This  Article  corresponds  with  Art.  16  of  the  Regulations 
of  1884,  from  which  it  differs  only  verbally. 

As  to  the  meaning  of  "  risk  of  collision,"  see  above,  p.  323; 
as  to  the  distinction  between  ships  "  meeting,"  "  crossing," 
and  ^'  overtaking,"  p.  435 ;  as  to  how  a  ship  is  to  ^'  keep  out 
of  the  way,"  pp.  386,  415 ;  as  to  the  duty  of  the  ship,  which 
has  the  other  on  her  port  side,  to  keep  her  course,  p.  406 ; 
and  as  to  Art.  16  overriding  the  steering  and  sailing  rules, 
p.  380. 

A  vessel  astern,  or  on  the  quarter  of,  another,  and  over- 
taking her,  is  an  "  overtaking  "  vessel  within  the  meaning  of 
Art.  24,  and  not  a  "  crossing  "  vessel  within  Art  19 ;  she 
must  therefore  keep  out  of  the  way,  whatever  the  position  of 
the  other  may  be,  whether  on  her  own  port  or  starboard  side. 


{c)  See  The  Velocity,  L.  R.  3  P.  C. 
44  ;  infra,  pp.  400  9eq, 

(d)  See  cases  under  Thames  rules, 
infra, -up.  400,  401. 

(e)  The  Portuguese  version  of  this 
Aitiole  was  formerly  so  worded  as  to 
have  g^ven  rise  to   the  contention 


that  the  vessel  required  to  keep  out 
of  the  way  is  the  vessel  from  which 
the  starboard  side  of  the  other  is 
seen.  See  Pari.  Paper,  o.  S443, 
Sees.  1882,  correflpondenoe  relating 
to  the  collision  between  Th€  Intulano 
and  The  (My  cf  Mecca. 
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This  was  so  under  the  Eegulations  of  1884  (/),  and  the  Article  19. 
definition  of  an  '^  overtaking  "  vessel  in  the  existing  regula- 
tions (Art.  24)  removes  any  doubt  which  formerly  existed 
upon  the  point.  On  the  other  hand,  a  vessel  coming  up  with 
another  from  any  direction  less  than  two  points  abaft  the 
beam  of  the  latter  is  "  crossing  "  and  not  "  overtaking  "  her, 
and  must  comply  with  Art.  19  {g). 

The  words  "  shall  keep  out  of  the  way  "  do  not  prevent 
the  application  of  Art.  23. 

Art.  19  must  be  read  with  Art.  24.  The  principle  of 
Art.  24  is  *'  once  an  overtaking  ship,  always  an  overtaking 
ship";  in  other  words,  if  a  ship  once  comes  within  the 
obligation  of  Art.  24 — ^if  she  is  overtaking  another  ship  with 
risk  of  collision — ^it  is  her  duty  under  that  Article  to  keep 
dear  of  the  ship  ahead,  not  only  so  long  as  she  is  two  points 
or  less  abaft  her  beam,  but  after  she  draws  up  to  her,  so  that, 
if  she  were  not  going  faster  than  the  other,  she  would  be 
crossing  her  within  the  meaning  of  Art.  19.  For  the  purpose 
of  determining  whether  or  no  Art.  19  applies,  the  relative 
speed  of  the  two  ships  is  immaterial. 

"  Steam  vessel "  is  defined  by  the  preliminary  Article 
{mpra^  p.  333).  A  tug  or  other  steam  vessel  with  a  ship  in 
tow  must  comply  with  Art.  19,  as  with  the  other  steering  or 
sailing  rules  (A). 

Art.  19  does  not  override,  but  must  be  read  together  with. 
Art.  26  (t).  In  a  winding  river,  the  relative  headings  of  two 
vessels  may  be  such  that  they  would  be  ''  crossing  so  as  to 
involve  risk  of  collision  "  if  they  were  in  the  open  sea,  but, 
by  reason  of  Art.  25,  which  requires  them  to  navigate  on  the 
starboard  side  of  the  channel,  the  ^'  crossing  "  rule  of  Art.  19 
is  not  applicable,  and  the  vessel  which  has  the  other  on  her 
starboard  side  must  keep  clear  of  the  latter  by  keeping  on  the 
starboard  side  of  the  channel,  and  not  by  crossing  the  course 
of  the  other  ship. 

There  have   been  some    important    decisions   as  to  the  i^pUoation 
application  of  the  "  crossing"  rule  in  winding  rivers.     The  ^\^^dinR^^ 


ziyor. 


(/)  I%tf  SeaUmj  9  P.  D.  1 ;  infra^  under  the  Regulations  of  1884. 
.  438 ;  The  UolUr0,  (1893)  P.  217.  (A)  ~ 

(^)  See  7%^  Mainy  11  P.  D.  132,  (t) 

\tpray  p.  860 ;  The  Imbro,  14  P.  D.  dist. 

78,   77,   eupra,  p.  861  ;    both  oases  683. 


p.  438 ;  The  JfolOre,  (1893)  P.  217.  (h)  See  supra,  p.  166. 

ig)  Bee  The  Maifty  11  P.  D.  132,  (t)  The  Leverington,  11  P.  D.  117; 

euproy  p.  860;  The  Imbroy  14  P.  D.      dist.    Ihe  Pehiny  (1897)  App.  Gas. 
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'^^^^*  ^^'  steamship  Carbon,  coming  up  the  Thames  on  the  flood  tide, 
and  rounding  a  point  where  the  river  turns  to  starboard, 
under  a  port  hebn,  saw  a  little  on  her  starboard  bow  the 
masthead  and  red  lights  of  The  Velocity y  a  steamship  coming 
down  the  river.  In  that  part  of  the  river  it  is  usual  for  ships 
bound  down  to  keep  near  the  north  shore.  It  was  held  that 
the  ships  were  not  "  crossing "  ships,  and  that  The  Carbon 
was  wrong  in  porting  and  attempting  to  pass  to  the  north  of 
The  Velocity.  It  was  held  by  the  Privy  Council  that  the 
duty  of  each  ship  was  to  continue  her  course  round  the  point 
in  the  usual  track,  in  which  case  they  would  have  passed 
clear  (k). 

The  case  of  TJie  Velocity  was  decided  upon  the  general  or 
sea  Eegulations  of  1863,  and  before  any  special  rules  for  the 
Thames  were  in  force.  According  to  this  case,  it  appears 
that  in  winding  rivers,  and  channels  where  no  special  rules 
are  in  force,  two  ships  on  opposite  sides  of  a  point,  and 
rounding  the  bend,  are  not  always,  or  for  that  reason  alone, 
''crossing"  ships.  But  it  is  not  clear  that  this  decision 
would  be  followed  where  the  "  crossing "  rule  has  been  in 
terms  enacted  for  the  regulation  of  navigation  in  a  winding 
river.  In  The  Oceana,  decided  under  a  Thames  rule,  prac- 
tically identical  with  the  present  Art.  19,  a  steamship 
proceeding  up  the  river,  against  an  ebb  tide,  and  in  a  reach 
of  which  the  direction  is  S.W.,  waa  crossing  the  channel 
obliquely  in  order  to  clear  a  ship  in  her  path.  Whilst  so 
doing,  there  was,  on  her  starboard  side,  and  in  the  reach 
above  her,  of  which  the  direction  is  about  W.N.W.,  another 
steamship  coming  down.  The  collision  occurred  about  the 
meeting  of  the  two  reaches.  It  was  held  by  the  Court  of 
Appeal  that  the  ships  were  crossing  ships,  and  that  it  was  the 
duty  of  the  vessel  bound  up  the  river  to  keep  of  the  way  (/). 

ITie  Pekin  (m)  raised  the  same  question,  as  to  the  operation 
of  the  crossing  rule  in  a  winding  river,  and  The  Velocity  was 

(it)  The  Velocity,  L.  B.  8  P.  C.  44.  also  as  to  the  daty  of  two  ships 

See  also  The  Cologne  and  The  Ranger ^  rounding    a  bend   in  a  river,  one 

L.  B.  4  P.  G.  519  ;  The  Esk  and  The  outside  the  other,  The  ByweU  Cattle^ 

Niord,  L.  R.  3  P.  0. 436 ;  The  Fekin,  4  P.  D.  219. 

(1897)  App.  Gas.  532  ;   and  the  ob-  (m)  (1897)  App.  Gas.  532;  followed 

servations  of  James,  L.  J.,  on  27te  in  I%e  Victory  and  The  Plymothian, 

VeloeUy  in  The  Oeeano,  3  P.  D.  60.  168  U.   S.   Rep.   410  ;    The  L,   C. 

{I)  The  Oeeano,  3  P.  D.  60.    See  Waldo,  100  Fed.  Rep.  502. 
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followed.     Probably  The  Oceano  was  oonsidered  to  be  in-     Artlele  19. 
applicable,  beoaiise,  for   the  Whangpoo   river,   where   the 
collision   ooeuired,  no    crossing    rule    had    been  expressly 
enacted. 

A  steamer  bound  for  Penarth  Dock,  and  showing  the  usual 
docking  signal,  was  held  not  to  be  relieved  from  the  duty  of 
keeping  out  of  the  way  of  another  steamer  which  was  coming 
down  Cardiff  drain  on  her  starboard  bow  (w). 

Where  two  steamships  are  approaching  from  different  Rounding  a 
directions  a  buoy,  lightship,  headland,  or  other  point  at  which  ^^  ' 
each  must  in  the  ordinary  course  of  navigation  alter  her 
course,  and  before  either  of  them  rounds  the  point  are  upon 
courses  which,  if  continued,  will  intersect,  it  is  doubtful 
whether  they  are  crossing  ships  within  Art.  19  (o).  It  would 
seem  that  the  Article  assumes  that  the  two  ships  will  in  the 
ordinary  oourse  of  navigation  continue  upon  intersecting 
courses  until  they  dear  each  other.  But  it  has  been  held  to 
apply  where  one  of  the  ships  was  in  Cardiff  drain  and  the 
other  was  in  the  entrance  channel  to  the  Eoath  basin  (p). 
These  are  two  narrow  cuts,  running  in  N.N.E.  and  N.E. 
directions,  through  the  mud  off  Cardiff  docks,  and  they  join 
or  intersect  at  the  angle  above-mentioned.  This  seems  a 
strained  application  of  the  crossing  rule,  but  there  is  no  doubt 
as  to  the  meaning  and  effect  of  the  decision  (q), 

A  steamship.  The  Cayugay  after  coming  out  of  her  dock  in 
New  York  harbour,  and  straightening  herself  down  the  river, 
was  heading  S.S.W.  At  the  same  time  The  James  Watt^ 
another  steamship,  was  coming  up  on  a  S.  by  E.  course  abaft 
the  beam  of  The  Cayuga  on  her  starboard  quarter  and  over- 
taking her.  It  was  held  by  the  Supreme  Court  of  the  United 
States  that  they  were  crossing  ships,  and  that  The  Cayuga 
was  in  fault  for  not  keeping  out  of  the  way  of  The  James 
Watt  under  Art.  ]4  of  the  Eegulations  of  1863  (r).     This 

(ft)  Th4  St.  Audries,  6  Asp.  M.  G.  (q)  Lord  Esher,  M.  R.,  by  way  of 

562;   cp.  The  Winatanley^  (1896)  P.  illustration  of  a  case  in  which  the 

297.  crossing  rule  applies,  suggested  the 

(0)  The  question  was  raised,  but  case  of  two  ships  roundmg  Grain 

not  decided,  with  reference  to  ressels  Spit  at  the  junction  of  the  Thames 

passing  the  Newarp  lightship,  in  The  and  Medway. 

Edgworth,  17th  Nov.  1885.     Of.  The  (r)  The  Cayitga,  14  WaU.  270.    As 

Chittagong,  (1901)  App.  Gas.  597.  to  this  case,  see  The  Non  Fareille,  33 

{p)  The  Levenngton^  11  P.  D.  117;  Fed.  Rep.  524;  The  Commodore  Jonee, 

dist.  The  Fekin,  tupra.  25  Fed.  jSep.  506. 

M.  D  D 
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Artiele  19. 


case  was  never  followed  in  this  oountrj  (a),  and  seems  to  1)6 
inconsistent  with  other  American  decisions  (t).  Under  the 
existing  regulationfl  (see  Art.  25)  it  would  probably  be  decided 
otherwise. 


Artieleao. 


Article  20. 

W7iere  a  steam  vessel  and  a  sailing  vessel  are  proceeding  in 

Sailing  ship     such  directions  as  to  invoke  risk  of  collision^  the  steam  vessel  shall 
midm  steam.    ^^^P  ^^  ^f  ^^^  ^^^V  ^f  ^^  sailing  vessel. 

This  Article  corresponds  with  Art.  17  of  the  Begolations 
of  1884,  from  which  it  differs  only  verbally. 

As  to  "  risk  of  collision,"  see  above,  pp.  323  seq. ;  as  to 
how  to  "  keep  out  of  the  way,"  pp.  385,  415 ;  as  to  the  duly 
of  the  sailing  ship  to  keep  her  course,  see  Art.  21 ;  and  as  to 
Art.  16  overriding  the  steering  and  sailing  rules,  see  p.  380. 

A  steamship  hove-to  under  canvas,  or  steaming  head  to 
sea,  but  practically  stationary,  would  probably  be  held  to  be 
"  proceeding  "  {u) ;  also  a  sailing  ship  in  a  flat  calm  (x). 

The  reason  of  the  rule  of  Art.  20  is  said  to  be  that  a  steam- 
ship is  more  completely  under  command  than  a  saUing  ship. 
She  can  go  ahead  in  the  teeth  of  the  wind,  and  she  can  stop 
or  go  astern,  as  she  pleases  (y).  This,  however,  is  true  only 
to  a  limited  extent  in  the  case  of  a  tug  with  a  ship  in  tow ; 
and  in  approaching  her  the  other  ship  must  take  her  encum- 
bered condition  into  consideration  (s).  In  America  a  schooner 
was  held  in  fault  for  not  holding  herself  in  stays  to  allow  a 
tug  with  a  fleet  of  barges  in  tow  to  pass  (a).  But  the  tug  is 
a  steamship  within  the  meaning  of  Art.  20;  and  must  comply 
with  that  Article,  so  far  as  she  can  (6).  In  narrow  waters  it 
is  frequently  dangerous  for  a  long  and  heavy  steamship  to 
keep  out  of  the  way,  where  the  sailing  ship  can  do  so  without 


Ship  with  no 
way  throngh 
the  water. 


Keason  of  the 
rule  that  a 
Bteamship 
must  keep 
out  of  the 
way. 


(*)  See  The  Seaton,  9  P.  D.  1. 

(t)  See  The  Ocemnue,  6  Bened.  645  ; 
The  Govemm\  Abhot,  Ad.  108  ;  The 
Rhode  Island,  Olcott,  505;  1  Blatchf. 
363. 

(m)  See  7%*  Jennie  S,  Barker,  3 
Asp.  M.  0.  42  ;  The  Sunnyside,  1 
Otto,  208  ;  The  Byron,  supra,  p.  390. 
The  Helvetia,  3  Asp.  M.  C.  43  (note), 
would  probably  not  be  f oUowea. 


(x)  The  Colorado,  59  Fed.  Bep. 
300. 

(y)  The  Arthur  Gordon  and  J%e 
Independence,  Lush.  270. 

{z)  The  Arthur  Gordon,  supra;  The 
Gala  and  The  Zenobia,  Holt,  112. 

{a)  The  W.  C.  Bedfield,  4  Bened. 
227. 

(b)  See  supra,  p.  166. 
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difficulty.     But,  if  it  is  possible,  the  law  requires  the  steam-     Aritele80. 
ship  to  keep  out  of  the  way. 

The  duty  of  the  steamship  under  Art.  20  is  the  same,  Bntyofa 
whether  the  gailing  ship  is  close-hauled  or  free,  and  whether  meeting,^ 
she  is  on  the  port  or  starboard  tack.     If  the  steamship  is  croamng,  and 

...  .         overtaking^  a 

crossing  the  course  of  the  sailing  ship,  and  at  the  same  time  sailing  ship, 
overtaking  her,  she  is  required  to  keep  out  of  the  way  by 
Art.  24  as  well  as  by  Art.  20.  If  she  is  meeting  the  sailing 
ship  end  on,  or  nearly  end  on,  she  is  not  required  by  the 
regulations  to  pass  on  one  side  rather  than  the  other;  she 
may  "  keep  out  of  the  way,"  under  Art.  20,  as  she  thinks 
best.  If  she  is  being  overtaken  by  the  sailing  ship,  by 
Arts.  24  and  22  she  is  required  to  keep  her  course  and  speed  (c) . 

The  difference  between  the  rule  contained  in  Art.  20  and  Tlie  old  role 
the  old  rule  of  "  port  helm "  should  be  observed.    In  the  helm." 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steamship 
end  on,  her  duty  is  to  keep  her  course,  and  not,  as  has  been 
supposed,  to  put  her  helm  to  port  (d). 

The  obligation  which  Art.  20  throws  upon  a  steamship  in  Heavy  obU- 
eveiy  case  where  there  is  risk  of  collision  with  a  sailing  ship  steamships, 
is  heavy.  "  It  is  the  duty  of  a  steamer  where  there  is  risk  of 
eollifiion,  whatever  may  be  the  conduct  of  the  sailing  vessel, 
to  do  everything  in  her  power  that  can  be  done,  consistently 
with  her  own  safety,  in  order  to  avoid  collision  "  (c).  At  the 
same  time,  ^^  When  a  steamer  ij3  condemned  for  having  omitted 
to  do  something  which  she  ought  to  have  done,  it  seems  just 
to  require  proof  of  three  things :  first,  that  the  thing  omitted 
to  be  done  was  clearly  in  the  power  of  the  steamer  to  do ; 
secondly,  that,  if  done,  it  would  in  all  probability  have  pre- 
vented collision  ;  and,  thirdly,  that  it  was  an  act  which  would 
have  occurred  to  any  officer  of  competent  skill  and  experience 
in  command  of  the  steamer  "  (/).  It  follows  from  this  that 
the  mere  fact  that  a  ship  required  to  keep  out  of  the  way 
has  been  in  collision  is  not  evidence  of  negligence  on  her 
part  (j/). 

{e)  Under  the  Begolations  of  1863,  C.  Stevenson,  L.  B.  5  P.  0.  316. 
there  was  a  donbt  as  to  the  duty  of  {e)  Fer  Westbuiy,  0. ,  in  Inman  ▼. 

a  steamship  being  overtaken  by  a  Bedc,  The  City  of  Antwerp  and  The 

sailing  ship.     See  The  Fhihtaxe,  3  Friedrich,  L.  R.  2  P.  C.  26,  30,  34. 
Asp.  M.  O.  512.  if)  Ter  Westbury,  0.,  »Wrf. 

(rf)  The  Bougainville  and   The  Jas.  (J)  In  America  a  different  Tiew  as 

dd2 
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^'^^•W'        The  duty  of  the  steamship  has  been  thus  defined  by  the- 
Supreme  Court  of  the  United  States :  "  The  rules  require, 
when  a  steamship  and  sailing  vessel  are  approaching  from 
opposite  directions  or  on  intersecting  lines,  that  the  steamship, 
from  the  moment  the  sailing  vessel  is  seen,  shall  watch  with 
the  highest  diligence  her  course  and  movements,  so  as  to  be 
able  to  adopt  such  timely  measures  of  precaution  as  will 
necessarily  prevent  the  two  boats  coming  in  contact "  (A). 
And  of  a  tag       The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a  strong 
Sdp  in  ^rJ   heeA  wind  against  her,  does  not  justify  the  tug  in  departing 
from  Art.  20,  and  neglecting  to  keep  out  of  the  way  of  a 
sailing  ship  (t).     A  steamship  of  1,356  tons  was  held  in  fault 
for  not  keeping  out  of  the  way,  although  she  had  in  tow  a 
disabled  vessel  of  1,495  tons,  with  a  long  scope  of  tow-rope, 
so  that  the  towage  was  a  service  of  difficulty  (k).     But  very 
exceptional    circumstances    may    throw    the    obligation  of 
keeping  out  of  the  way  upon  the  sailing  ship.    Thus  a 
sailing  ship  running  ten  or  twelve  knots  before  a  strong 
wind,  and  crossing  the  course  of  a  tug  going  two  or  three 
knots  with  a  long  and  heavy  fleet  of  barges  in  tow,  has,  in 
America,  been  held  in  fault  for  not  keeping  out  of  the  way ; 
probably  upon  the  ground  that  it  was  not  possible  for  the  tug 
alone  to  avoid  collision  (/). 
Steam  trawler      But  the  case  is  otherwise  with  a  steam  trawler.     A  steam 
down.   ^       trawler  with  her  trawl  down,  going  one  or  one  and  a-half 
knots  through  the  water  (m),  and  carrying  on  her  mast  the 
two  lights  prescribed  by  Order  in  Council  of  30th    Deo., 
1884  (n),  saw  a  sailing  ship  approaching  her  so  as  to  involve 
risk  of  collision.      It  was  held  by  Butt,  J.,  that  the  carrying 
her  lights  on  her  mast,  and  not  side  lights,  indicated,  as  the 
fact  was,  that  she  had  little  power  of  keeping  out  of  the  way, 
and  that  there  were  special  circumstances  which  prevented 
the  application  of   Art.    17    of   the  Regulations  of    1884 

to  the  burden  of  proof  seems  to  be  {k)  The  American  and  The  Svria, 

taken.     See  The  S,  R.  Kirkland,  4  8  L.  R.  6  P.  C.  127. 
Fed.  Rep.  760  ;  and  tupra,  p.  33.  (/)  The  Rose  Culkin,  62  Fed.  Rep. 

(A)  The  Carroll,  8  WaU.  302,  306  ;  ^??»  ^  \^'  Cranmer,  8  Fed.  R^. 

^Xy.i&,  16  Wail.  676.    The  Falcon]  ^^3.     The  Howard  CarrpU^^ljA. 

19  WaU.  76.  is  to  the  aama  eff««t.    '  ?«P-  1^^'  ^^^^  *^«  1^*  ^  ^^ 


19  Wall.  76,  is  to  the  same  effect.  ^^UZZ  ^ 

(0  I%e  Warrior,  L.  R.  3  A.  ft  E.  (m)  This  is  olear  fron 

£63.  (n)  See  aboTe,  p.  366. 
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(oorresponding  to  the  existing  Art.  20).      The  sailing  ship    ^xtitltW. 
was  held  to  be  alone  in  faiQt  for  the  collision,  though  the 
trawler  practically  did  nothing  to  keep  out  of  the  way  {o). 

A  sailing  trawler  at  work  would  probably  be  held  to  be  Sailing 
a  «  sailing  vessel  *'  within  Art.  17 ;  although  in  Art.  26  she  ^TkT  ** 
is  distinguished  from  a  ^'  sailing  vessel."      There  can  be  no 
doubt  that,  either  by  virtue  of  Art.  17  or  by  the  rules  of 
ordinary  seamanship,  a  steam  vessel  must  keep  out  of  the 
way  of  a  sailing  trawler. 

The  duty  of  the  sailing  vessel  is  to  keep  the  course  upon  I^^ity  of  the 
which  she  was  when  the  other  vessel  was  sighted  ;  but  where  "*  ^  P* 
a  sailing  ship,  when  at  a  distance  of  two  miles  from  the 
steamship,  altered  her  helm  slightly,  it  was  held  that  she 
was  not  therefore  in  fault  for  the  collision  (p).  The  mere 
fact  that  a  steamer  is  taking  no  step  to  keep  out  of  the  way 
will  not  cast  upon  the  sailing  ship  the  duty  of  manoeuvring, 
for  the  steamer  is  able  to  manoeuvre  and  keep  out  of  the  way 
even  when  the  sailing  ship  is  very  close  to  her  (q).  But  in 
the  Thames,  in  a  case  where  it  was  imsafe  and  impracticable 
for  a  steamer  to  keep  out  of  the  way  of  a  sailing  barge,  and 
the  steamer  gave  the  signal  prescribed  by  r.  21  of  the 
Thames  Byelaws,  the  barge  was  held  to  blame  for  not 
keeping  out  of  the  way  (r). 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  under  way,  will  not  be  held  free  from  blame  if 
she  simply  keeps  on  her  course  and  does  nothing.  It  is  her 
duty  to  be  on  the  alert,  with  her  people  stationed  at  the 
sheets  and  braces  ready  to  let  them  fly  and  haul  the  yards,  if 
necessary,  so  as  to  assist  the  helm  in  case  the  steamship 
comes  into  view  at  so  short  a  distance  that  a  collision  can  be 
avoided  only  by  action  on  the  part  of  the  sailing  ship  (s). 

A  sailing  ship,  turning  to  windward  in  the  Thames,  went  Gases 
about  when  she  got  to  the  edge  of  the  tide,  without  giving  ]^*2o!™^ 
any  notice  to  a  steamship  astern  of  her.     The  steamship  was 
held  solely  in  fault  for  a  collision  which  followed  {t). 

{o)  The  Tiveedadale,  14  P.  D.  164.  (r)  The  Lmg  Newton,  6  Asp.  M.  C. 

She  only  stopped  and  reversed  her      302. 

'^PT^  "itlyC-yi.  O.  272.  W  THeZa^,,V.  D.  114.  118. 

Iq)  The  Highgate,   6  Asp.  M.  0.  (t)  The  Palatine,    1    Asp.   M.   0. 

612.  468. 
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Articii  80.  A.  barque,  rounding-to  before  coming  to  an  andior,  was 
held  not  to  be  in  fault  for  a  collision  with  a  steamship, 
although  the  steamship  alleged  that  she  was  baffled  by  the 
rapid  change  of  the  barque's  lights,  and  that  the  collision 
was  caused  by  the  barque's  departure  from  the  rule  requiring 
her  to  keep  her  course  (u).  But  a  steamship  rounding-to  in 
the  Clyde  was  held  in  fault  for  not  warning  a  ship  astern  of 
her  intention  to  bring  up  {x). 

But  a  sailing  ship  must  not  go  about  at  an  improper  time 
or  place  so  as  to  embarrass  the  steamship  (y). 


Article  21. 

ArUole  21.         Where  by  any  of  these' rules  one  of  two  vessels  is  to  keep  out  of 
the  toayy  the  other  shall  keep  her  course  and  speed. 

Note.  JFhen  in  consequence  of  thick  iceather^  or  other 
causes^  such  vessel  finds  herself  so  close  that  collision  cannot  be 
avoided  by  the  action  of  the  giving-toay  vessel  aloncy  she  shall 
take  such  action  as  icill  best  aid  to  avert  collision.  {See  Arts.  27 
and  29.) 

This  Article  corresponds  with  Art.  22  of  the  Begulations 
of  1884  ;  but  there  is  a  notable  alteration.  The  words  "  and 
speed  "  are  new.  The  note  is  also  new,  but  so  far  as  it  only 
calls  attention  to  the  subsequent  Articles  27  and  29,  it  makes 
no  alteration  in  the  law.  "Whether  the  effect  of  the  words 
**  take  such  action  as  will  best  aid  to  avert  collision  "  is 
limited  by  the  reference  to  those  Articles  is  not  clear. 

The  regulations  which  require  one  of  two  vessels  to  keep 
out  of  the  way  are  Arts.  17,  19,  and  20.  These  Articles  are 
supplemented  by,  and  must  be  read  together  with  Art.  21. 
Art.  16  overrides  all  the  steering  and  sailing  rules  including 
Art.  21  {supra,  p.  380). 

Art.  21,  so  far  as  it  requires  a  sailing  ship  to  keep  her 
speed,  appears  to  be  superfluous,  since  without  altering  her 

(«)  Th4  Momoon  v.  The  Neptune,  (v)  The  General  Lee,  19  L.  T.  760 

2  Mar.  Law  Cas.  O.  S.  289 ;   Holt^  (Iriah  case) ;    The  Potomac,  8  WaU. 

186.  590;    The  Mary  Ann,  II  Fed.  Rep. 

t  \  m      r^.          Tr-  .    •       t     a  336 ;  and  Bee  infra,  pp.  412,  480,  as 

(x)  The    Queen    Vtctorxa,    7    Asp.  to  a  flailing  ship  beating  ont  her 

■"*•  C-  ^-  tack. 
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course  («)   she   could   hardly  alter  her  speed.      Setting  or    ArticU  21. 
shortening  canvas,  whilst  there  is  risk  of  collision,  might  ~  " 

possibly  be  held  to  be  an  infringement  of  the  Article.  But 
with  reference  to  steamships,  the  words  "  and  speed "  make 
an  important  alteration  in  the  law  {a)  when  read  together 
with  the  existing  Art.  23.  Under  the  Regulations  of 
1884  (6),  a  steamship  approaching  another  with  risk  of 
collision  was  required  to  slacken  her  speed,  or  to  stop  and 
reverse  her  engines;  under  the  present  regulations.  Arts.  21 
and  23,  being  mutually  exclusive  of  each  other,  cannot  apply 
to  the  same  ship  at  the  same  time ;  and  a  ship,  whose  duty  it 
is  to  keep  her  course,  is  under  no  obligation  to  slacken 
her  speed  or  to  stop  and  reverse  imder  Art.  23.  The 
obligation  upon  her,  under  the  present  regulations,  is 
primarily  to  "  keep  her  speed,"  that  is  to  say,  not  to  set  on 
her  engines  faster,  or  to  slow  or  stop  them;  if  she  does 
either,  and  a  collision  occurs,  she  will  have  to  justify  her 
action  under  Art.  27,  by  proving  that  "special  circum- 
stances" made  it  '^necessary  in  order  to  avoid  immediate 
danger."  The  cases  show  that  it  will  be  difficult  for  her  to 
do  this  (<?).  Since  Art.  21  does  not  apply  until  there  is  risk 
or  probable  risk  of  collision,  and  under  such  circumstances 
a  natural  impulse  is  to  decrease  speed,  it  seems  probable  that 
one  effect  of  the  words  "  and  speed  "  will  be  to  cause  some 
steamships  to  be  deemed  to  be  in  fault  (e/)  for  collisions 
without  regard  to  the  question  whether  they  were  so  in  fact. 

The  rule  requiring  a  ship  to  keep  her  course  and  speed  Art.  21  miut 
must  be  observed  strictly  (<?).     So  long  as  there  is  a  possibility  ob^^^ 
of  the  other  ship  clearing  her,  she  must  stand  on.     In  a 
recent  case  Sir  James  Hannen  refused  to  find  a  sailing  ship 

{z)  The  decisions  show  that  the  Britannia,   34  Fed.  Bep.   546  ;    46 

word  applies  to  a  ship  that  is  by  the  Davis,  130 ;  The  Norge^  56  Fed.  Bep. 

wind.  347,  infra^  p.  414  ;  The  Nutmeg  State, 

(a)  It   was   doubtf  al   under   the  62  Fed.  Bep.  847,  the  contrary  view 

B^ldations  of  1884  whether  a  ship  seems  to  have  been  taken, 

required  to  keep  her  course  (Art.  22)  (i)  Art.  18  of  those  regulations. 

^  at  liberty  to  alter  her  ^.    In  ^^j   g       .^^                448  eeq.     In 

^  ^tPih^  ^'^iS  ^^w'  \  ^'  The^Aureou'lQZ  Fed.  Bep.  699,  an 

said  tt«t  the  nUe  had  nothing  to  do  ^^ration  of  speed  was  justified, 
with  speed ;  and  in  The  Levertngton,  ,  „  tt  j       fT^    e«   tt-  x         «« 

11  P.  D.  117,  the  ship  required  to  (rf)  Under  67   &  68  Vict.  c.  60, 

keep  her  course  "went  on  faster,"  *•  *^^" 

StOd  was  not  held  in  fault.     On  the  {e)  The  Saragossa,  7   Asp.  M.  C. 

other  hand,  in  American  cases,  The  289. 
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Artiole  21.  to  blame  for  taking  no  step,  until  the  last  moment,  to  avoid 
collision  with  a  steamer  which  she  saw  was  taking  no  measures 
to  keep  out  of  the  way :  ^'  The  guide  of  the  steamer's  action 
is  the  presumption  that  the  sailing  vessel  will  keep  her 
course  "  (/) .  With  reference  to  the  same  rule  under  a  previous 
Act,  Dr.  Lushington  said : — "  I  wholly  deny  that  danger 
would  be  averted,  or  that  infinitely  greater  danger  would  not 
occur,  if  a  vessel  close-hauled  on  the  larboard  tack,  on 
descrying  a  steamer  were  to  take  upon  herself  to  deviate  from 
her  course  for  the  purpose  of  getting  out  of  the  way ;  because 
I  am  of  opinion  that  by  so  doing  it  woiQd  lead  to  the  chance 
of  infinitely  more  collisions  than  at  present"  (^).  The 
Supreme  Court  of  the  United  States  is  equally  strict  in  its 
interpretation  of  the  rule,  and  for  the  same  reasons.  ^'  The 
negligence  of  one  (ship)  is  liable  to  baffle  the  vigilance  of  the 
other ;  and  if  one  of  the  vessels,  under  such  circumstances, 
follows  the  rule,  and  the  other  omits  to  do  so,  or  violates  it, 
a  collision  is  almost  certain  to  follow  "  (/<). 
BatBabjectto  But,  like  the  other  steering  and  sailing  rules,  Art.  21  is 
S  spedS*^^  subject  to  the  exception  (Art.  27)  of  special  circumstances, 
oiroiim-  Thus,   a  ferry-boat  just  entering  her  dock  in  New  York 

harbour  is  not  required  to  keep  her  speed  to  the  danger  of 
herself  and  her  passengers  (i).  A  ship  that  was  being  over- 
taken stopped  to  allow  a  third  ship  to  cross  her  bows,  and 
then  went  ahead.     She  was  held  to  be  free  from  fault  (A-). 

A  tug  (/),  with  craft  in  tow,  was  being  overtaken  by 
another  tug  and  tow.  The  former  had  to  alter  her  course  to 
avoid  an  approaching  steamship,  and,  before  doing  so, 
whistled  and  got  an  answering  whistle  from  the  steamship ; 
both  which  whistles  the  overtaking  tug  might  have  heard. 
The  overtaking  tow  collided  with  the  tow  ahead.  The  over- 
taking tug  was  held  alone  in  fault. 

It  has  been  held  by  the  Privy  Council  that  "  if  a  ship 

(/)  The  SiffhgaU,  6  Asp.  M.  C.  384;  BeldenY.  CJuue,  160  U.  S.Eep. 

612,  supra,  p.  406;  The  New  York,  674;  The  Britannia,  163  U.  S.  Bep. 

82  Fed.  Rep.  819.  130. 

ig)  The  Vivid,  7  Not.  of  Cas.  127 ;  (i)  Wahh    v.  Brooklyn    and   New 

The  Immaganda  Sara  Clasina,  7  Not.  Ywk  Ferry  Co.,  68  Fed.  Rep.  607. 
of  Cas.  682;  The  Test,  b  ^oi,  oi  Gb».  (k)  The    Mesaba,    111    Fed.   Rep. 

276.  216. 

(A)  New  York  and  Liverpool  XT,  8,  (Q  The  Whiteath  and  The  Winnie^ 

MaU  Co.  v.  BumhaU,  21  How.  372,  64  Fed.  Rep.  893. 
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bound  to  keep  her  oourse  undertakes  to  justify  her  departure  Article  21. 
from  that  rule,  she  takes  upon  herself  the  obligation  of 
showing  both  that  her  departure  was,  at  the  time  it  took 
place,  neoessarj  in  order  to  avoid  immediate  danger,  and 
also  that  the  oourse  adopted  by  her  was  reasonably  calculated 
to  avoid  that  danger "  (m) ;  and  the  alteration  must  be  no 
more  than  is  necessary  (n).  There  are  decisions  of  the 
Supreme  Court  of  the  United  States  to  the  same  effect  (o). 

This  rule  is  perhaps  the  most  difficult  of  all  the  regulations 
for  seamen  to  adhere,  to.  The  stringency  with  which  it  is 
applied  by  the  Courts  makes  it  necessary  for  an  officer  to  take 
his  ship  into  close  proximity  to  another,  where  it  may  appear 
that  risk  of  collision  would  be  at  once  determined  by  directing 
her  course  away  from  the  other  ship.  On  the  one  hand  is 
the  law  which  says  that  a  ship  must  not  keep  her  course  after 
it  becomes  manifest  that  she  can,  by  altering  her  course,  avoid 
collision  (p) ;  on  the  other  hand  is  the  arbitrary  enactment 
which  throws  upon  her  the  burden  of  proving  that  her  altera- 
tion of  course  was  made  at  and  not  before  the  necessary 
moment.  To  determine  that  moment  is  one  of  the  most 
difficult  tasks  imposed  upon  the  seaman  by  the  law;  to  define 
it  in  terms  is  impossible,  and  the  Legislature  makes  no 
attempt  to  do  so.  To  stand  on  as  long  as  it  is  possible  to  do 
so  v^thout  immediate  and  manifest  danger  seems  to  be  what 
the  Courts  require.  By  a  judge  of  the  Supreme  Court  in 
America,  it  was  said  that  a  vessel  "  will  not  be  held  in  fault 
for  maintaining  her  course  and  speed,  so  long  as  it  is  possible 
for  the  other  to  avoid  her  ....  at  least,  in  the  absence  of 
some  distinct  intimation  that  she  is  about  to  fail  in  her 
duty  "(g). 

In  the  case  of  a  sailing  ship,  A.,  close-hauled  on  the  port 
tacky  approaching  another,  B.,  having  the  wind  free  on  the 
starboard  tack  within  the  crossing  rule,  unless  there    are 

(m)  The   Agra    y.    The   BUzaheth  361 ;  The  Jtotaliey  5  P.  D.  245  ;    The 

JenkitUy  L.  K.  1  F.  G.  601 ;  and  see  Sunnynde,  1  Otto,  208  ;    The  City  of 

the  obserTationB  of  Dr.  Lushing^ton  Sartford,  7  Bened.  350. 

in  The  Tett,  ubi  supra,  (q)  The  Delaware,  64  Davis,  469 ; 

In)  The  Saragosea,  infra,  p.  463.  ^^^^  fr*^*'*5*^J  ^H  ^  ?•  5^'  ^^^  » 

)n(  Th^  <?^/L  \±  Witll    170-   TJut  ^^  ^^  ^'''■*»  ^2  Fed.  Rep.  819. 

pilT  8  WaU  ^90  '  ^'^^  ^"^^  S^P-  ^^-^  13th  Deo. 

PoUmac,  8  WaU.  690.  jg^g  ,   ^^  ^^^^^  ^  ^  ^^^^  23^ 

(p)  The  Underwriter,  3  Asp.  M.  0.      Jan.  1900. 
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Arti0l«  SI. 


Meaning  of 
**  keep  her 
coone." 


How  a  flhip 
bove-to  IB  to 
<<  keep  her 
course" ; 


and  a  flhip 
hj  the  wind. 


exoeptional  (nroiunstanoeSy  and  it  is  certain  that  B.  will  not 
keep  out  of  the  way,  A.  has  no  choice  but  to  stand  on  (r). 

It  has  been  held  that  in  a  winding  river  the  direction  to 
^*  keep  her  course  "  does  not  mean  that  the  ship  is  to  continue 
going  ahead  in  the  direction  in  which  her  head  happens  for 
the  moment  to  be  pointing,  without  regard  to  other  circum- 
stances. It  means  that  she  is  to  continue  the  course  she 
would  pursue  if  the  other  vessel  were  not  in  sight  («).  ThuB, 
a  vessel  roimding  a  point  in  a  river,  and  approaching  another 
under  circumstances  which  require  her  to  keep  her  course 
under  Art.  21,  must  continue  her  course  round  the  point  in 
the  usual  track  {fj. 

Where  the  vessel  required  to  keep  her  course  is  hove-to, 
it  appears  to  be  the  duty  of  those  on  board  to  fill  on  her  and 
get  her  under  command  without  altering  her  course  more 
than  is  necessary  («). 

A  vessel  hove-to  with  her  helm  lafihed  to  leeward,  forging 
ahead  as  she  comes  to  and  falls  off,  does  not  fulfil  the  require- 
ments of  Art.  21  {x). 

A  vessel  close-hauled  does  not  by  luffing  a  little,  and  so 
that  she  does  not  lose  her  headway,  break  the  rule  requiring 
her  to  keep  her  course  {j/) ;  nor,  it  is  submitted,  does  she 
infringe  Art.  21  by  breaking  off  if  the  wind  heads  her  (s). 
But  a  vessel,  which  luffed  to  the  extent  of  two  and  a-half 
points  was  held  to  have  infringed  the  regulation  {a).  And  it 
has  been  held  that  a  vessel  does  not,  by  altering  her  course  so 
as  to  give  an  overtaking  ship  more  room  to  pass,  infringe  the 
rule  (6).      If    a  close-hauled  ship  departs    from    the  rule 


(r)  See  TA4  Syfoged  ChrUtianten 
and  The  William  Frederick,  4  App. 
Gas.  669;  infra,  p.  457  ;  The  lUinoit^ 
18  Otto,  298 ;  The  Highgate,  6  Asp. 
M.  C.  512.  See  alao  Bupia,  p.  387, 
for  a  "  hard  oase." 

(*)  The  Velocity,  L.  R.  3  P.  C.  44. 
In  The  Banshee,  6  Asp.  M.  C.  221, 
different  opinions  upon  this  point 
were  expressed  by  members  of  the 
Oourt  of  Appeal. 

U)  The  Velocity,  mpra ;  The  JStk 
and  The  Niord,  L.  R.  3  P.  C.  436 ; 
The  Cologne  and  The  Ranger,  L.  R.  4 
P.  C.  619.  See  supra,  p.  400.  See 
also  The  John  Taylor,  infra,  p.  413. 

(w)  The  General  Lee,  19  L.  T.  750. 


ad 


[x]  The  Transit,  3  Bened.  192 ; 
and  see  further,  p.  389,  above,  aa  to 
the  duty  of  a  ship  hove-to. 

(y)  The  Marmiofi,  1  Asp.  M.  G. 
412  ;  The  Aimo  and  The  Amelia,  2 
Asp.  M.  G.  96 ;  2%e  Great  Eastern, 
3  Moo.  P.  0.  N.  S.  31 ;  The  Singapore, 
L.  R.  1  P.  G.  378. 

{z)  She  would  be  in  fault  if  she 
broke  off  more  than  neoeesary;  as  in 
The  Elizabeth  Jones,  5  Davis,  514. 

(a)  The  Earl  Wemyss,  6  Asp.  364, 
407. 

(b)  The  Franconia,  2  P.  D.  11;  but 
see  The  Corsica,  9  WaU.  630 ;  infra, 
p.  414. 
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requiring  her  to  keep  her  course,  as  a  general  rule  she  should     ArtleU  81. 
luff  rather  than  hear  up,  as  she  therehj  lessens  her  way, 
and,  if  a  collision  takes  place,  its  effect  is  likely  to  be  less 
disastrous  (^). 

The  following  cases  illustrate  the  application  of  Art.  21 :      Gases  iUns- 

A  sailing  ship,  with  the  wind  aft,  meeting  a  steamship  application 
nearly  end  on,  was  held  in  fault  for  porting  (d).  But  a  of  Art.  21. 
slight  alteration  in  the  helm  of  a  sailing  ship,  when  an 
approaching  steamship  was  two  miles  distant,  was  held  not  to 
be  an  infringement  of  the  rule  requiring  her  to  keep  her 
course  (e).  And  a  steamship,  with  another  a  quarter  of  a 
mile  astern  on  her  port  quarter,  and  overtaking  her,  was  held 
not  to  be  in  fault  for  porting  half  a  point  (/). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
ship, so  as  to  embarrass  the  latter  and  make  it  difficult  for 
her  to  keep  out  of  her  way  (g).  But  a  steamship,  attempting 
to  pass  a  sailing  ship  turning  to  windward  in  a  narrow 
channel,  must  be  prepared  for  the  sailing  ship  going  about, 
and  the  latter  is  under  no  obligation  to  give  notice  of  her 
intention  to  go  about  (A). 

It  seems  that  where  risk  of  collision  exists,  a  sailing  ship  is 
not  entitled  to  go  about  imtil  compelled  to.  Then  Art.  27 
applies,  and  excuses  her  for  not  keeping  her  course.  A  three- 
masted  schooner  was  standing  in  towards  the  Goodwin  Sands 
on  the  port  tack,  heading  W.  by  S.  Approaching  her  was 
a  steamship  on  a  S.S.W.  course,  having  the  schooner  about 
one  point  on  her  starboard  bow,  and  under  such  circumstances 
that  there  was  risk  of  collision.  The  schooner  went  about, 
and  there  was  a  collision.  The  question  was,  whether  the 
schooner  had  infringed  Art.  21.  The  opinion  of  the  Trinity 
Masters  was  asked  by  Butt,  J.,  in  these  terms: — ^Would 
there  have  been  any  risk  to  the  schooner,  having  regard  to 
the  tide  (running  to  the  westward)  and  all  the  surrounding 
circumstances,  if  she  had  stood  further  in  towards  the  sands  P 

{c)  The    Agra  and   The   Elizabeth  {tf)  The  Sauey  Last  y.  The  Bolderaa, 

Jenkins,  L.  R.   1   P.  C.   601;    The  Holt,  205;    The  Marp  Ann,  11  Fed. 

Great  Eastern,  ubi  supra,  Bep.  336. 

(rf)   The  Bougainville  and  The  Jamen  (h)  The  Falatint,    I   Asp.   M.    O. 

C,  Stevenwn,  L.  B.  5  P.  C.  316.  468.     It  is  not  quite  clear  in  this 

(e)  The  Norma,  3  Asp.  M.  0.  27*2 ;  case  whether  it  was  necessary  for 

cf.  The  Banshee,  ibid,  221.  the  sailing  ship  to  go  about  when 

(/)  The  Franeonia,  2  P.  D.  8.  she  did. 
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Amerioan 

08868. 


ArtiflU  M.  The  answer  to  this  question  being  in  the  aflBrmative,  it  was 
held  that  Art.  27  applied,  and  that  the  schooner  had  not 
infringed  the  regulations  in  going  about  (t). 

In  a  Canadian  case  a  sailing  ship  in  tow  with  sail  set  was 
struck  on  the  quarter  by  another  vessel  in  tow  of  the  same 
tug,  and  was  forced  against  an  overtaking  steamship  (A).  She 
was  held  in  fault  for  not  keeping  her  course ;  sed  qu.  as  to  the 
reason  of  the  decision. 

A  smack  hove-to  on  the  port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
schooner  elose-haiQed  on  the  starboard  tack.  Neither  vessel 
did  anything  until  the  collision  was  inevitable.  The 
schooner,  as  well  as  the  smack,  was  held  in  fault,  because  she 
did  not  bear  up  in  time  (/). 

In  America,  it  is  held  to  be  the  duty  of  a  ship  working  to 
windward,  in  company  with  other  ships,  to  "  beat  out  her 
tack.''  If  she  goes  about  in  a  narrow  channel  before  the 
shoaling  of  the  water  or  other  dangers  of  navigation  require 
it,  and  thereby  embarrasses  another  ship  which  would  have 
cleared  her  if  she  had  stood  on,  she  is  held  to  be  in  fault  for 
the  collision  (t»).  In  a  ease  of  collision  between  a  sailing 
ship  turning  to  windward  and  a  steamship,  the  Circuit  Court 
said :  "  What  the  law  requires  for  a  sailing  vessel  in  a  narrow 
channel  is,  to  beat  out  her  tack,  and,  having  beat  it  out,  to 
come  about  with  all  proper  despatch  upon  the  other,  leaving 
to  the  steam  vessel  the  responsibility  of  being  in  a  position  to 
enable  her  to  do  so  without  danger  "  (m).  But  this  rule  does 
not  require  a  ship  to  be  held  in  fault  merely  because  she  goes 
about  before  she  is  obliged  to,  provided  she  does  not  thereby 
embarrass  the  other  ship  (0). 

In  a  case  where  it  was  proved  that  there  was,  at  the  time 
of  the  collision,  a  flat  calm,  it  was  held  by  the  Supreme  Court 
that  the  sailing  ship,  whose  duty  it  was  to  keep  her  course, 
could  not  be  in  fault  {p). 


(i)  The  Orwell,  Ad.  Div.  17th  Deo. 
1887. 

{k)  The  Farewell,  8  Quebec  L.  B. 
87. 

(0  The  RoMlie,  6  P.  D.  246. 

(m)  The  Empire  State,  1  Bened. 
67  ;  The  Harrisburg,  71  Fed.  Rep. 
894  ;   The  Relief,  63  Fed.  Rep.  169  ; 


The  A,  W.  ThompeoH,  39  Fed.  Rep. 
115;  The  Clara  Mwideon,  24  Fed. 
Hsp.  763. 

(»)  The  Empire  State,  ubi  mpra, 

(o)  The  Coe  F.  Young,  49  Fed.  Rep. 
167. 
{p)  The  Commeree^  16  WaU.  33. 
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The  rule  requiring  a  vessel  to  keep  her  course  is  strictly  Artidlegl. 
enforced  by  the  Courts  in  the  United  States.  A  sailing  ship 
approaching  a  steamship,  admitted  that  so  soon  as  there  was 
risk  of  collision  she  kept  away  two  or  three  points.  She  was 
held  to  he  in  fault.  The  Court  said  (g) :  "  A  vessel  whose 
duty  it  is  to  keep  her  course  has  no  right  to  change  it  as  soon 
as  she  apprehends  a  collision.  In  this  case  the  duty  of  the 
tug  to  keep  out  of  the  way  of  the  lighter  arose  only  when  the 
two  vessels  were  proceeding  in  such  directions  as  to  involve 
risk  of  collision ;  and  it  was  under  the  same  circumstances 
that  the  duty  arose  on  the  part  of  the  lighter  to  keep  her 
course.  Therefore,  under  the  statute  requiring  the  lighter  to 
keep  her  course,  her  apprehension  of  a  collision  could  not 
justify  her  in  changing  her  course.  Moreover,  it  is  the 
actual  risk  or  danger  of  collision  that  determines  the  duty  of 
both  vessels,  and  not  the  apprehension  merely  (r).  The  rule 
was  made  and  is  administered  for  the  very  purpose  of 
preventing  the  vessel  charged  with  the  duty  of  avoiding  the 
other  from  being  embarrassed  by  a  change  of  course  on  the 
part  of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled  "  («). 

A  schooner  seeing  the  mast-head  light  of  a  steamship,  and 
mistaking  it  for  a  light  ashore,  hove-to  to  get  a  cast  of  the 
lead,  thereby  presenting  her  red  light  to  the  steamship.  The 
steamship  ported.  The  schooner,  on  discovering  her  mistake, 
got  under  way,  and  crossed  the  course  of  the  steamship, 
showing  her  green  light.  It  was  held  that  the  schooner  was 
solely  in  f aiQt  for  not  keeping  her  course  (t) . 

Where  a  ferry  boat  crossing  a  river  was  under  a  port  helm 
at  the  moment  when  she  sighted  another  steamship  coming 
up  the  river,  it  was  held  that  her  duty  under  the  rule 
requiring  her  to  keep  her  course  was  to  continue  in  her  usual 
track  (t#). 

The  danger  of  departing  from  Art.  21  is  illustrated  by  an 
American  case,  where  a  vessel,  A.,  starboarded  in  order  to 

(q)  The  General    U.   S,    Grant,   6  p.  326. 

Bened.    465,     467  ;    and    see    The  («)  See  also  The  Stephen  Morgan, 

Adriatic,    17   Otto,   612,   aa  to  the  4  Otto,  539. 

daty  of  a  sailing  ship  to  keep  her  {t)  The  Virgo,  7  Bened.  495. 

coarse.  («)  TA*   John    Tayhr,    6    BodmL 

(r)   Bat   tee   as   to   this,    eupra,  227. 
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ATiiMA»9l.  assist  another,  B.,  vliose  duty  it  was  to  keep  out  of  her  way, 
in  an  attempt  to  cross  her  hows.  Finding  that  she  could  not 
cross  A.'s  hows,  B.,  at  the  last  moment,  stopped.  In 
consequence  of  B.'s  stopping  and  A.'s  starhoarding,  a  collision 
occurred.    A.  was  held  to  he  solely  in  fault  (x). 

A  steamship,  just  hefore  reaching  a  point  in  New  York 
harhour  where  the  channel  is  narrow  and  the  navigation 
difficult,  sighted  a  schooner's  red  light.  There  were  three 
channels  open  for  the  schooner,  and  only  one  for  the  st^on* 
ship.  The  schooner  selected  the  steamjahip  channel,  and  a 
collision  took  place.  The  schooner  was  held  in  fault,  hecause, 
although  she  kept  her  course,  in  the  sense  that  she  had  from 
the  first  intended  to  make  use  of  the  steamship  channel,  she 
emharrassed  the  steamship  hy  taking  that  course  when  she 
might  have  avoided  any  risk  hy  taking  one  of  the  other 
channels  (y). 

A  sailing  ship  was  held  in  fault  where,  seeing  the  lights  of 
a  steamship  ahead  and  not  keeping  out  of  the  way,  she  per- 
tinaciously kept  on  her  course  and  ran  down  the  steamship  (z). 

A  change  of  course  hy  a  schooner,  when  one  and  a-half  or 
two  miles  off  a  steamship,  made  in  order  to  take  advantage 
of  a  shift  of  wind  which  enahled  her  to  take  a  hotter  channel, 
was  held  to  he  no  fault  on  her  part  (a). 

A  dredger  at  work  in  New  York  harhour,  driving  with  the 
tide  ahout  one  knot  an  hour  over  the  ground,  in  fear  of 
a  steamship  which  was  shaping  to  pass  between  her  and 
another  dredger  at  very  close  quarters,  got  up  her  gear  and 
steamed  ahead,  thereby  making  it  impossible  for  the  steam- 
ship to  avoid  her.  She  was  held  alone  in  fault  (6).  It  was 
proved  that  ocean  steamships  often  passed  such  craft  within 
a  few  feet. 

A  steamship  crossing  another  on  her  starboard  side  gave 
two  blasts  with  her  whistle  and  got  a  two-blaat  answer 
back.  She  starboarded  her  helm  and  slowed  her  engines. 
She  was  held  in  fault  for  causing  the  collision  by  slowing  her 
engines  (c). 

{x)  The  Conica,  9  WaU.  680.  (a)  The  Energia,  56  Fed.  Rep.  124. 

^^^)  The  aty  of  Hartford,  7  Bened,  ^^j  ^^  ^^^^^  g^  j,^  ^^  3^^ 

(c)  The  Sunnyeide,   1    Otto,   208;  {c)  The  Ifutmfff  State,  62  Fed,.  B^. 

The  Frietland,  76  Fed.  Rep.  591.  847. 
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Article  22. 

Every  vessel  which  is  directed  by  these  rules  to  keep  out  of    ^^ticleM. 
the  tcay  of  another  vessel  shall,  if  the  circumstances  of  the  case 
admity  avoid  crossing  ahead  of  the  other. 

This  Article  is  entirely  new.  To  orosB  another  ship's  bow 
mmeoessarilj,  where  ooUision  is  probable  or  even  possible,  is 
an  unseamanlike  mancBUvre,  and  apart  from  the  regulations 
would  be  held  to  be  negligent  in  fact  and  in  law.  The 
insertion  of  the  Article  is  probably  due  to  the  fact  that  under 
former  regulations  a  ship,  whose  duty  it  was  to  keep  out  of 
the  way,  was  not,  in  the  Courts,  held  to  be  in  fault,  merely 
because  she  attempted  to  cross  the  bows  of  the  ship  with 
which  she  came  into  collision  {d).  Expressions  were  used 
in  these  cases,  which  were  capable  of  being  misunderstood  by 
seamen,  as  meaning  that  a  ship  had  as  much  right  to  cross 
the  bows  of  another  as  to  go  under  her  stem,  and  it  was 
thought  necessary  to  put  the  matter  beyond  doubt  (e). 

One  effect  of  the  insertion  of  this  elementary  proposition 
of  seamanship  in  the  regulations  will  be,  to  make  it  difficult 
for  a  ship  that  is  struck  by  the  stem  of  another  to  escape  being 
held  in  fault  under  57  &  58  Vict.  c.  60,  s.  419.  For  sailing 
ships  working  to  windward  the  rule  is  now  clear,  that  the 
ship  on  the  port  tack  must  bear  up  and  not  luff,  unless  the 
circumstances  are  such  that  to  bear  up  is  impossible  or  certain 
to  cause  collision. 

Article  23. 

Every  steam  vessel  which  is  directed  by  these  rules  to  keep    Article  28. 
out  of  the  way  of  another  vessel  shally  on  approaching  her,  if 
necessary,  slacken  her  speed  or  stop  and  reverse. 

This  Article  corresponds  with  Art.  18  of  the  Eegulations 
of  1884,  but  the  wording  and  effect  of  it  are  different.  It 
applies  only  to  one  of  the  ships,  namely,  the  ship  whose  duty 
it  is  to  keep  out  of  the  way ;  Art.  18  of  the  Eegulations  of 
1884  applies  to  both  ships.     The  duty  of  the  other  ship,  in 

(rf)  See  The  Nor,   2  Asp.  M.  0.  (<?)  "Give  way"  in  the  Trinity 

264;  The  CarroUy  S  Wall.  302 ;  The  House    rule  of    1840    meant    "go 

Great  JBaatem,  3  Moo.  P.  C.  N.  S.  astern  of."  See   The  Jioae,   2  W. 

31.  Rob.  1. 
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Artiole  9S.  the  absenoe  of  special  ciroamstanceSy  is  to  keep  her  course  and 
speed. 

Apart  from  the  regulations,  it  would  be  negligenoe  in  a 
steamship  which  failed  to  slacken  her  speed,  or  to  stop  or 
reverse,  if  such  a  manoeuvre  were  "necessary"  to  avoid 
collision  (/) ;  and  Art.  23  appears  to  be  little  more  than  a 
declaration  of  the  law  in  this  respect  (g).  But  in  this,  as  in 
the  other  cases  provided  for  by  the  regulations,  the  statutory 
effect  {h)  of  not  complying  with  the  Article  must  not  be  over^ 
looked. 

In  The  Ehor  {%)  Lord  Esher  said  that  Art.  18  cannot  be 
broken  without  at  the  same  time  breaking  Art.  13  of  the 
Eegulations  of  1884.  This  cannot  be  said  of  the  corresponding 
Articles  (Art.  16  and  Art.  23)  of  the  existing  Regulations, 
by  reason  of  the  additional  paragraph  now  contained  in 
Art.  16.  *  That  paragraph  does  not  apply  to  the  circumstances 
in  which  Art.  23  is  applicable  (I*),  namely,  when  each  ship  is 
visible  to  the  other.  Therefore,  when  Art.  23  requires  the 
engines  to  be  stopped  and  reversed,  Art.  16  does  not  justify 
their  being  set  or  kept  going  ahead  (/). 

The  wording  of  Art.  23  differs  from  that  of  Art.  18  of 
the  Regulations  of  1884,  as  regards  the  position  of  the  words 
"if  necessary."  There  was  formerly  doubt  whether  these 
words  governed  the  whole  Article,  or  whether  they  applied 
only  to  stopping  and  reversing  (m).  It  is  clear  that  the 
present  Article  does  not  require  a  ship  to  stop  and  reverse  in 
every  case  where  there  is  risk  of  collision,  but  only  where  it 
is  "necessary."  The  necessity  which  the  Article  speaks  of 
is  the  necessity  of  avoiding  risk  of  collision  (n) .  "  Necessary  " 
does  not  mean  that  the  situation  is  such  that  without  stopping 
and  reversing  a  collision  would  take  place ;  it  means,  rather, 
prudent  or  expedient  (o).  Necessity  exists,  if  "  the  circum- 
stances are  such  as  to  convey  to  the  mind  of  a  skilled  seaman 

(/)  See    The   Birkenhead,    3    W.  (k)  The  Merthyr,  8  Asp.   M.   C. 

Rob.  76;    The  James    Watt,   2  "W.  476. 

Bob.  270 ;  The  Vivid,  7  Not.  of  Caa.  {I)  &ee  The  Cathay,  supra,  p.  381. 

127.  (m)  See   The   Ceto,   14   App.  Gas. 

iff)  See  per  Lord  Halsbmy,  C,  in  670,  684 ;    The  Beryl,  9  P.  D.  137, 

The  Ceto,   14   App.  Cm.  670,  673;  146. 
per  Lord  BramweU,  ibid.  p.  689.  (#i)  Fer  Lord  Watson,    The  Ceto, 

(h)  Under  67  &  68  Vict.  c.  60,  14  App.  Cas.  670,  684. 
8.  419.  (o)  Fer  Lord  Bramwell,  14  App. 

(0  11  P.  D.  26.  Gas.  689. 
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that  risk  of  collision  is  so  imminent  as  to  make  it  indispensable    ^^^^^  ^' 
to  stop  and  reverse  "  (p). 

A  steamship  in  a  fog  so  dense  that  a  vessel  ooidd  not  be 
seen  her  own  distance  off,  hearing  the  whistle  of  another 
continually  approaching,  was  held  in  fault  for  not  reversing 
until  the  other  vessel  was  seen(g).  But  the  decisions  cited 
below  show  that  the  direction  to  "  reverse  if  necessary "  is 
not  confined  to  cases  of  imminent  danger  such  as  this. 

In  America  it  has  been  held  that  the  duty  to  stop  and 
reverse  does  not  arise  until  it  becomes  clear  that  the  other 
ship,  whose  duty  it  is  to  alter  her  course,  does  not  intend  to 
do  so  (r).  The  precise  effect  of  the  "  stop  and  revense  "  rule 
does  not  appear  to  have  been  so  fully  considered  in  the 
American  as  in  the  English  cases. 

In  The  Ceto  {ubi  supra)  ^  Lord  Fitzgerald  seems  to  have 
been  of  opinion  that,  where  risk  of  collision  exists,  for  a  ship 
without  necessity  to  stop  and  reverse  so  as  to  bring  herself  to 
a  standstill  is  negligence  («).  It  is  submitted  that  no  such 
general  rule  can  be  laid  down,  though  under  certain  circum- 
stances the  manoeuvre  may  be  wrong. 

In  The  Beryl  {t)^  Bowen  and  Fry,  L.JJ.,  questioned  The  neceeaity 
whether  the  words  "  if  necessary "  mean  **  if  it  is  actually  ^'^irent. 
necessary,"  or,  "if  the  officer  in  charge  should  reasonably 
think  that  a  necessity  has  arisen."  In  The  Ceto  (;i),  it  was 
held  that  the  latter  interpretation  is  the  correct  one  (x).  The 
exigency  of  the  rule  is  there  defined  by  Lord  Watson  (y)  : 
"  In  broad  daylight,  or  at  night  time,  so  long  as  a  ship's 
lights  are  discernible  at  a  moderate  distance,  I  do  not  think 
that  it  is,  within  the  meaning  of  the  rule,  *  necessary '  for 
two  approaching  steamers,  to  stop  and  reverse  until  it  becomes 
apparent  to  the  eye  that  if  they  continue  to  approach  they 
will  in  all  likelihood  either  shave  close  or  collide.  When 
approaching  vessels -are  enveloped  in  a  fog  and  cannot  see 
each  other,  the  rule  must,  in  my  opinion,  apply  with  greater 

(j»)    Per   Lord    Fitzgerald,    ibid.  (u)  14   App.   Cas.   670;   followed 

p.  690 ;  and  see  per  Lord  Herschell,  in  The  Knarwater,  63  L.  J.  Ad.  65  ; 

ibid.  p.  694.  and  distinguiahed  in  The  Lord  Bangor, 

{q)  The  Dordogne,  10  P.  D.  6.  eupra,  p.  166. 

(r)  The  John  King,  49  Fed.  Bep.  {x)    See  the  judgment  of  Brett, 

469.  M.  K.,  in  The  Be^-yl,  ubi  supra;  and 


S! 


\8)  14  App.  Gas.  670,  693.  in  The  Dordogne,  10  P.  D.  6. 

:0  9  p.  D.  137,  144.  (y)  Ibid.  p.  686. 

M.  £  E 
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Artiele  8S. 


In  what 
waters  it 
applies. 


Effect  of  non< 
oomplianoe. 


Btringenoy."  After  describing  the  uncertamty  whioh  always 
exists.as  to  the  distance,  position,  and  oonrse  of  a  steamship 
in  a  fogy  whose  presenoe  is  known  only  by  the  sound  of  its 
whistle,  Lord  Watson  proceeds :  "  When  two  steamships, 
invisible  to  each  other,  by  reason  of  a  thick  fog  find  them- 
selves gradually  drawing  nearer  until  they  are  within  a  few 
ships'  lengths,  they  are,  in  my  opinion,  within  the  second 
direction  of  Bule  18  (of  the  Eegulations  of  1884),  and  each  of 
them  ought  at  once  to  stop  and  reverse,  unless  the  fog  signals 
of  the  other  vessel  have  distinctly  and  unequivocally  indicated 
that  she  is  steered  on  a  relatively  safe  course  and  will  pass 
clear  without  risk  of  collision." 

So  Lord  Herschell  (z) :  ^*  The  necessity  must  not  be  such 
-  as  to  become  manifest  only  when  all  the  facts  are  ascertained. 
It  must  be  such  as  would  be  apparent  to  a  seaman  of  ordinaiy 
skill  and  prudence  with  the  knowledge  which  he  possesses  at 
the  time."  Lord  Esher,  M.  B.,  had  previously  expressed  the 
same  opinion :  ''  When  you  speak  of  rules  that  are  to 
regulate  the  conduct  of  people,  those  rules  can  only  apply  to 
circumstances  which  must  or  ought  to  be  known  to  the  people 
at  the  time.  You  cannot  regulate  the  conduct  of  people  as 
to  unknown  circumstances  "  (a). 

Like  the  rest  of  the  regulations.  Art.  23  probably  applies 
in  rivers,  harbours,  and  other  tidal  waters,  as  well  as  at 
sea  (A).  The  corresponding  Article  of  the  Regulations  of 
1884  was  held  to  apply  in  the  Clyde,  where  local  rules  are  in 
force  (c). 

In  consequence  of  the  decision  of  the  House  of  Lords  in 
The  E7iedive{d)y  it  is  of  the  highest  importance  that  the 
construction  and  application  of  Art.  23  should  be  properly 
understood.  Like  the  other  steering  and  sailing  rules,  it 
must  be  read  in  conjunction  with  Art.  27 ;  biit  although  that 
Article  has  been  held  to  justify  a  steamship  in  not  stopping 
and  reversing  where  going  ahead  is  the  one  only  chance  of 


(z)  U  App.  Cas.  p.  694. 

(a)  The  Beryl,  9  P.  D.  137,  138. 
These  words  were  quoted  with 
approval  by  Lord  Herschell  in  The 
Theodore  H,  Rand,  12  App.  Caa. 
250  ;  and  by  Lord  Fitzgerald  in  The 
Ceto,  14  App.  Caa.  670,  691. 


{b)  See  supra,  p.  317. 

(c)  Little  y.  Burnt,  The  Owl  and 
The  Ariadne,  9  Gt.  of  SesB.  Gas. 
4thser.  118. 

(<0  5  App.  Caa.  876 ;  see  below, 
p.  421. 
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avoiding  collision,  the  officer  who  elects  not  to  stop  and    ^^^^»  ^^- 
reverse  his  engines,  where  there  is  risk  of  collision,  takes 
upon  himself  a  heavy  responsibility.     The  requirements  of 
the  law  in  this  matter  can  only  be  appreciated  by  a  careful 
examination  of  the  cases. 

It  was  held  by  the  Privy  Council  that  the  corresponding  The  jetmond 
Article  (Art.  16)  of  the  Regulations  of  1863  appUed  only  o/SJ^.^' 
*^  when  there  is  a  continuous  approaching  of  the  two  ships ;  " 
that  the  "  stop  and  reverse  "  and  "  crossing  "  rules  were  to 
be  read  together ;  that,  so  reading  them,  it  was  evident  that 
the  duty  to  slacken  or  stop  and  reverse  did  not  necessarily 
arise  at  the  moment  at  which  the  ^^ crossing"  rule  became 
applicable;  and  that  if  two  ships,  approaching  each  other 
under  circumstances  such  that  the  "meeting"  rule  is 
applicable,  port  their  helms  so  that  there  is  no  longer  risk  of 
collision,  there  is  no  duty  on  either  ship  to  slacken,  or  to  stop 
and  reverse  (e). 

This  seems  to  be  the  effect  of  the  decision  in  The  Jesmond 
and  The  Earl  of  Elgin,  The  facts  in  that  case  were  as 
follows : — The  Jeamond  was  a  screw  steamship  of  689  tons 
register,  in  water  ballast.  The  Earl  of  Elgin  was  a  screw 
steamship  of  608  tons  register,  with  a  cargo  of  coals  on 
board.  Each  ship  sighted  the  other  in  the  open  sea  at  a 
distance  of  a  mile  and  a  half.  They  were  approaching  each 
other  at  a  joint  speed  of  eight  or  nine  miles  an  hour,  on 
courses  nearly  opposite,  and  nearly  end  on.  The  Jesmond 
put  her  helm  to  port  and  brought  red  to  red.  She  did  not 
slacken  her  speed,  or  stop  or  reverse  her  engines.  It  was 
contended  that  she  ought  at  the  moment  when  she  ported  to 
have  slackened  her  speed.  It  was  held  by  the  Privy  Council 
that,  having  ported  and  brought  red  to  red,  the  original  risk 
of  collision,  was  determined,  and  that  she  was  under  no 
obligation  then  or  afterwards  to  slacken  her  speed.  This 
ease  was  followed  by  the  Privy  Council  in  The  Rhondda  (/). 

The  circumstances  of  that  case  were  as  follows : — ^The  The  Rhondda. 
steamship  Rhondda  rounding  Faro  Point  from  the  westward, 
to  enter  the  Straits  of  Messina,  saw  the  mast-head  and  red 

(e)  The  Jeifiumd  fiaoA  The  Earl  of      The  Baltimore,  Zi  Fed.  Rep.  660. 
£l^in,  L.  R.  4  P.  C.  1;   and  Bee  ,^,  „  ,      '         , 

I%e   Milwaukee,  Brown    Ad.   313  ;  (/)  »  App.  Oa?.  649. 

£E2 
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^*^^^  8»>  lights  of  The  Alsace  Lorraine  on  her  starboard  bow,  distant 
about  a  mile.  Her  helm  was  put  hard-a-port.  No  order 
was  given  to  the  engines,  which  were  going  full  speed  ahead. 
The  vessels  were  approaching  each  other  at  a  combined  rate 
of  fifteen  miles  an  hour.  Owing  to  a  current,  or  eddy  tide, 
taking  the  ship  on  her  starboard  bow,  she  did  not  properly 
answer  her  helm.  As  soon  as  this  was  perceived  her  engines 
were  stopped  and  reversed.  It  was  held  by  the  Privy 
Council  that  The  Rhondda  was  not  in  fault  by  the  rule  laid 
down  in  The  Khedive  {g),  for  not  stopping  and  reversing, 
when  the  other  ship  was  first  seen.  If  The  Bhondda  had 
answered  her  port  helm,  the  risk  of  collision  would  have  been 
determined,  and  she  was  under  no  obligation  to  slacken  her 
speed  or  to  stop  and  reverse.  It  was  only  when  the  failure 
of  her  port  helm  manoeuvre  became  apparent  that  the  duty 
to  stop  and  reverse  arose.  She  did  then  stop  and  reverse, 
and  was  therefore  free  from  blame.  In  the  words  of  Lord 
Watson  in  The  EJiedive^  it  was  a  case  where  the  "  crossing  " 
rule  "could  not  reasonably  be  held  to  apply  before  the 
moment  at  which  it  was  actually  obeyed  "  (/«). 

There  is  some  difficulty  in  reconciling  Tlie  Beryl^  decided 
by  the  Court  of  Appeal,  with  the  decisions  in  The  Jemwnd 
and  The  Rhondda.  In  The  Jesmond  it  was  held  that  the 
"  meeting  "  and  "  stop  and  reverse  "  rules  were  to  be  read 
together;  in  The  Ben/l,  Brett,  M.  R.,  held  that  the  corres- 
ponding Begulations  of  1880  (Arts.  16  and  22)  were  wholly 
independent  of  the  "  stop  and  reverse  "  rule  (Art.  18),  which, 
he  said,  "  does  not  in  any  way  modify,  clash  with,  or  require 
to  be  construed  at  the  same  time  as,  the  other  rules,"  but  is 
a  wholly  independent  rule.  It  applies,  like  the  other  rules, 
at  the  moment  before  risk  of  collision  exists,  when  the 
position  and  action  of  two  steamships  is  such  as  to  involve 
risk  of  collision.  "  It  must  apply  if  the  circumstances  are 
such  that  an  officer  of  ordinary  skill  and  care  would  be  bound 
to  come  to  the  conclusion  that,  if  the  ships  continue  to 
approach  each  other,  there  will  be  risk  of  collision "  (*). 
It  does  not  appear  that  either  The  Jeamond  or  The  Rhondda 


iff)  6  App.  Cas.  876.  (A)  5  App.  Ca0.  902. 

(»)  Per  Brett,  M.  R.,  9  P.  D.  141. 
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was  cited  in  The  Beryl;    and  it  may  be  doubted  whether    ArtieU 28. 
the  interpretation  placed  upon  the  '^  stop  and  reverse "  rule 
in  The   Je»mond  is  not  preferable  to  that  adopted   in   The 
Beryl,    The  latter  case  has,  however,  been  followed  in  the 
Court  of  Appeal  and  House  of  Lords  {k). 

In  The  Beryl  it  was  not  held  that  the  duty  to  stop  and  ^^  ^^i- 
reverse,  on  the  part  of  the  one  ship,  arose  at  the  same  moment 
as  the  duty  to  take  steps  to  keep  out  of  the  way  on  the 
part  of  the  other  ship.  Thus,  Brett,  M.  B.,  held  that, 
after  it  became  the  duty  of  The  Abeona  to  take  precautions, 
The  Beryl  was  not  wrong  in  continuing  her  course.  But 
before  the  vessels  came  within  300  yards  of  each  other  (when 
the  collision  was  inevitable)  the  "  stop  and  reverse "  rule 
came  into  operation,  and  The  Beryl  was  in  fault  for  not 
having  stopped  and  reversed. 

The  distinction  between  The  Jesmand  and  The  Khedive^  The  Voor' 
subsequently  decided  by  the  House  of  Lords,  should  be  noted.  ^  K^ive. 
The  facts  in  The  Khedive  were  as  follows : — The  Khedive  and 
The  Voorwaarts  were  two  ocean  steamships  of  3,740  and  3,000 
tons  register  respectively.  They  were  proceeding  oflP  the 
coast  of  Fenang  at  full  speed  upon  nearly  parallel  and 
opposite  courses,  each  having  the  other  on  her  starboard  bow, 
green  light  to  green  light.  When  they  were  from  half  to 
three-quarters  of  a  mile  apart  The  Voorwaarts  suddenly 
ported,  showing  her  red  to  The  Khedive^  and  thereby  caused 
risk  of  collision.  The  helm  of  The  Khedive  was  put  hard-a- 
starboard.  This  was  held  to  be  a  right  manoeuvre.  At 
the  same  time  the  order  was  given  to  stand  by  her  engines ; 
a  minute  and  a-half  afterwards  the  engines  were  stopped 
and  reversed ;  one  and  a-half  minutes  after  this  the  collision 
occurred.  By  not  slackening  her  speed  or  stopping  and 
reversing  when  the  red  light  of  The  Voorwaarts  came  into 
view  The  Khedive  infringed  the  crossing  rule.  The  House  of 
Lords  held  her  in  fault  under  37  &  38  Vict  c.  85,  s.  17. 
The  Court  of  Appeal  had  gone  into  the  question  whether, 
having  regard  to  the  suddenness  of  the  peril  caused  by 
The  Voorwaarts^  change  of  course,  the  captain  of  The  Khedive 
had  shown  want  of  proper  care,  skill  or  nerve  in  not  giving 

(A)  The  DordegMf  10  P.  D.  6 ;  T/te  Mmnon^  6  Aap.  M.  C.  488. 
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the  absolutely  right  order  to  the  engines  for  a  minute  and 
a-half  after  The  Voof^waarts*  red  light  came  into  view ;  the 
House  of  Lords  held  that,  having  deliberately  elected  to 
keep  his  engines  going  ahead  fuU  speed,  and  not  to  stop 
and  reverse,  he  had  infringed  the  regulations,  and  was  there- 
fore to  be  deemed  in  fault  under  the  statute  (/). 

There  is  difficulty  in  reconciling  the  decision  in  The 
Benares  (m),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  widi  some  of  the  dicta  of  the  learned  lords  vrho 
addressed  the  House  in  The  KJiedive^  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  founded.  But  The  Khedive  was  before  the  Court  of 
Appeal  in  The  BenareSy  and  the  intention  of  the  Court  was  to 
decide  nothing  contrary  to  The  Khedive.  That  case  was  dis- 
tinguished as  depending  upon  special  and  different  circum- 
stances. The  circumstances  differed  in  this:  that  in  The 
Khedive  the  not  stopping  and  reversing  was  wrong,  as  matter 
of  seamanship,  and  probably  contributed  to  the  collision  (see 
5  App.  Cas.  898,  899) ;  whereas  in  The  Betiarea  the  departure 
from  the  regulations  was  '^  the  one  chance  still  left  of  avoiding 
danger  which  was  otherwise  inevitable."  The  manoeuvre 
adopted — ^keeping  on  at  full  speed — ^though  unsuccessful,  was 
held  to  be  *' necessary,"  and  therefore  in  accordance  with 
Art.  23  of  the  Begulations  of  1884. 

At  first  sight  The  Khedive  seems  to  decide  that  a  steam- 
ship will  always  be  held  in  fault  if,  having  an  opportunity  to 
stop  and  reverse,  and  not  being  compelled  to  keep  on  by 
danger  other  than  that  of  collision,  die  does  not  stop  and 
reverse  before  the  collision  occurs.  But  although  there  are 
dicta  in  that  case  pointing  to  such  a  conclusion,  the  decision 
as  appUed  to  the  facts  of  the  case  does  not  go  so  far.  If  the 
circumstances  are  such  that  departure  from  the  **  stop  and 
reverse  "  rule  was  necessary  within  the  meaning  of  the  regu- 
lations, a  ship  will  not  be  held  to  be  in  fault  though  she  does 
not  stop  or  reverse  before  the  collision.  Such  circumstances 
existed  in  The  Benares.  A  steamship.  The  Oerarda^  going 
seven  knots,  saw  a  green  light  a  point  on  her  port  bow  distant 


(I)  6  App.  Gas.  876.    See  farther 
M  to  this  case,  auprOf  p.  46. 


(m)  9  P.  D.  16. 
Asp.  M.   C.   289, 


I7te  Sarapoua^ 
a 
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about  three-quarters  of  a  mile.  Her  helm  was  put  to  star-  ^^^^^^  ^- 
board,  and  very  shortly  afterwards  The  Benares  was  seen  with 
her  port  side  open  and  showing  no  red  light.  The  helm  of 
The  Qerarda  was  put  hard-a-starboard  and  the  engines  kept 
on  full  speed.  The  Benares  struck  The  Qerarda  on  her  star- 
board side.  It  was  found  that  the  first  starboarding  of  The 
Qerarda  was  not  wrong,  and  that  after  seeing  Ttie  Benares^ 
port  side  the  only  chance  of  escaping  collision  was  for  The 
Qerarda  to  hard-a-starboard  and  keep  on  at  full  speed,  as 
she  did.  It  seems,  therefore,  that  not  to  stop  and  reverse 
when  a  collision  is  in  fact  inevitable,  but  in  the  reasonable 
opinion  of  the  person  in  charge  may  possibly  be  avoided  by 
keeping  on  full  speed,  is  not  an  unnecessary  departure  from 
the  regiilations. 

The  case  of  The  Beryl  was  as  follows: — The  Abeona  and  TheBwyh 
The  Beryl  were  steamships  crossing  at  right  angles,  The 
Abeona  having  The  Beryl  on  her  starboard  hand.  The  Beryl^ 
when  some  considerable  distance  o£F,  whistled  twice,  and, 
when  from  a  quarter  to  half  a  mile  off,  eased  her  engines. 
At  this  time  The  Abeona  ought  to  have,  but  had  not,  stopped 
or  reversed  her  engines,  or  altered  her  course.  Then  she 
eased  her  engines.  If  she  had  not  eased  there  would  have 
been  no  collision;  but  by  easing  she  '' coimteraoted  The 
BeryVs  manoeuvre."  When  the  vessels  were  so  close  that  a 
ooUision  was  inevitable — about  300  yards  apart  (») — ^both 
stopped  and  reversed.  It  was  held  by  Butt,  J.,  that  The 
Abeona  had  been  wrongly  manoeuvred  from  first  to  last, 
and  that  The  Beryl  had  been  ^'  properly  navigated  according 
to  the  regulations  "  (o).  It  will  be  observed  that  The  Beryl 
did  not  reverse  her  engines  until  the  collision  was  inevitable. 
Upon  appeal  the  decision  of  Butt,  J.,  as  to  The  Beryly  was 
reversed.  The  Court  of  Appeal  held  unanimously  that  the 
duty  of  The  Beryl,  under  Art.  18,  was  not  fulfilled  by 
slackening  her  speed  at  the  time  of  her  whistling  the 
second  time ;  and  that  her  duty  was  to  have  stopped  and 
reversed  her  engines  at  some  time  between  the  second 
whistling  and  the  moment  at  which  the  collision  became 
inevitable. 

(n)  See  the  report  of  the  case  on  appeal,  9  P.  I>.  137,  U2. 
(o)  9  P.  D.  4. 
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The  Memnon, 


In  the  case  of  The  Memnon  {p)y  that  vessel  was  held  to 
blame  for  a  collision  with  The  San  Salvador,  They  were 
steamships  crossing  nearly  at  right  angles.  ITie  San  Salvador^ 
though  she  bad  The  Memnon  on  her  own  starboard  bow,  took 
no  step  to  avoid  collision  until  she  was  within  three  ships' 
lengths  of  her,  when  she  starboarded.  The  course  and  speed 
of  The  Memnon  were  such  that,  had  The  San  Salvador  kept  her 
course,  The  Memnon  would  have  passed  ahead  of  her  without 
collision,  and  The  Memtion  stopped  her  engines  as  soon  as  The 
San  Salvador  starboarded.  It  was  held  that  The  Memnon^  as 
well  as  The  San  Salvador^  was  to  blame ;  that  those  on  board 
her  were  not  justified  under  the  oircumstanoes  in  assuming 
that  The  San  Salvador  would  do  what  was  right ;  that  they 
ought  to  have  seen  that  the  courses  of  the  two  vessels  involved 
risk  of  collision,  and  accordingly  that  they  ought  to  have 
slackened  her  speed  or  stopped  and  reversed  earlier.  Under 
the  present  regulations  The  Memnon  would,  it  seems,  have 
been  free  from  blame. 

A  steamship,  A.,  by  porting  to  another,  B.,  that  was 
approaching  her  with  all  her  lights  showing,  shut  in  the 
green  light  of  B. ;  but  B.  by  perverse  starboarding  brought 
her  green  again  into  view ;  thereupon  A.  again  ported  and 
shut  in  B.'s  green ;  B.,  oontinuing  to  starboard,  again  brought 
her  green  into  view,  and  a  collision  followed.  It  was  held, 
under  the  Act  of  1873,  that  A.  was  in  fault  for  not  having 
stopped  and  reversed  before  the  collision  {q). 
The  Stanmore,  In  The  Stanmore  the  duty  to  stop  and  reverse,  and  not  to 
stop  only,  was  insisted  upon.  There  the  alteration  of  the 
other  ship's  course  at  the  distance  of  a  quarter  of  a  mile  was 
indicated  by  the  apparent  closing  of  the  masthead  and  side 
Ught  (r). 

In  The  Thames  and  The  Lutetia  a  vessel  was  held  in  fault 
for  not  having  stopped  and  reversed  ^'when  the  risk  of 
ooUision  must  have  been  apparent ''  («). 


The  Arratwm 
Apear, 


The  Thamet 
and  The 
Lutetia, 


(p)  6  Asp.  H.  C.  317,  488 ;  see 
sitpra^  p.  49.  As  to  assoroing  that 
the  other  vessel  will  do  the  right 
thing,  dist.  Wilsoti  v.  Currie,  (1894) 
App.  Gas.  646. 

(q)  The  Arratoon  Apcar,  16  App. 
Cas.  37. 

(r)  The  Stanmore,   10  P.  D.  134. 


As  to  the  closing  of  the  lights  Indi- 
cating a  change  of  course,  see  abo?e, 
p.  383. 

(«)  The  Thames  and  The  Lutetia,  9 
App.  Cas.  640,  661.  Op.  The  ITord 
Cap  and  The  Sandhill,  (1894)  App. 
Gas.  646. 
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.  So,  in  America,  where  two  steamfihips,  The  C.  and  The  M.^  Artloie  23. 
were  approaching  one  another  on  nearly  parallel  opposite, 
but  slightly  converging  lines,  and  in  a  position  to  pass  clear. 
The  C.  ported  and  ran  across  The  Jlf.,  rendering  collision 
imminent,  and  The  M.  did  not  slacken,  signal,  or  reverse  till 
after  the  porting  of  The  C.  It  was  held  that  The  M.  as  well 
as  The  C.  was  to  blame,  the  Court  saying  that  there  was  such 
uncertainty  in  the  movements  of  The  C.  as  called  for  the 
closest  watch  and  the  highest  diligence  (t), 

A.,  a  steamship  rounding  Tilbury  Ness  in  the  Thames,  ^*  -^•*'*«- 
under  a  port  helm,  waj9  approaching  another,  B.,  on  the  other 
side  of  the  point  in  such  a  position  that,  if  she  had  not  been 
under  a  port  helm,  there  would  have  been  risk  of  collision ; 
it  was  held  by  Brett,  L.  J,,  that  it  was  not  the  duty  of  A.  to 
stop  and  reverse  under  one  of  the  Thames  Eules,  which  is 
very  similar  in  terms  to  Art.  23  (m). 

Under  former  regulations  there  are  many  decisions  as  to  Application 
the  duty  of  a  steamship  in  a  fog,  hearing  the  whistle  of  ^  f^*  ^^  "^ 
another  which  she  cannot  see.  The  question  will  arise,  how 
far  are  these  decisions  applicable  under  the  existing  Art.  23  P 
It  haj9  been  already  pointed  out  that  the  corresponding 
Article  of  former  regulations  (of.  Art.  18  of  1884)  applied  to 
both  ships;  the  present  Art.  23  applies  only  to  the  ship 
"  which  is  directed  by  these  rules  to  keep  out  of  the  way." 
It  has  been  held  that  the  obligation  to  stop  and  reverse  does 
not  arise  until  the  circumstances  are  known  and  the  necessity 
is  apparent  (or) ;  and  the  reasoning  upon  which  these 
decisions  were  founded  is  applicable  to  the  existing  Art.  23. 
It  would  seem,  therefore,  that  under  the  present  law  the  duty 
to  stop  and  reverse  does  not  arise  (i/)  until  the  ships  are  in 
sight  of  each  other,  or  until  the  course  of  the  ship,  whose 
duty  it  is  to  keep  her  course,  is  clearly  indicated  to  the 
other  by  the  different  directions  in  which  her  whistle  is 
heard. 

The  application  of  the  "  stop  and  reverse  "  rule  of  former 
regulations  to  a  steamship  hearing  the  fog-horn  or  whistle 


{t)  The  Manitoba,  15  Davis,  U.  S.  (y)  Exoept,  possibly,  in  the  case 

97.  ot  a  steamanip  hearing  the  fog-horn 

{u)  6  F.  D.  139.  of  a  sailing-ahip  dose  to  her  and 

\x]  Supra,  pp.  45,  46.  forward. 
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Artiel«8S.  of  another  ship  in  a  fog  is  illustrated  by  the  following 
cases: — 

TheFrankiand      The  Kestrel  we^  a  loaded  steamship  of  392  tons  register, 

^^^J*  and  The  Frankland  a  loaded  steamship  of  541  tons  register. 

The  Prankland  was  at  sea,  going  at  a  moderate  speed,  in  a 
thiok  fog,  on  a  S.S.E.  course.  She  heard  a  whistle  sounded 
many  times,  indicating  that  a  steamship  {The  Kestrel^  on  a 
N.N.W.  course)  was  approaching,  and  had  come  yeiy  near  to 
her — so  near,  that  if  the  vessels  had  then  stopped,  they  would 
have  been  within  hailing  distance.  It  appears  that  when  she 
first  heard  The  KestreVa  whistle  she  stopped  her  engines,  and 
that  she  did  not  reverse  them  until  The  KestreVs  red  and 
mast-head  lights  were  seen  about  a  ship's  length  off  a  point 
on  the  starboard  bow.  It  was  held  that  The  Frankland^s 
engines  should  have  been  not  only  stopped,  but  reversed,  so 
as  to  bring  the  ship  to  a  standstill  as  soon  as  the  approach- 
ing  whistle  indicated  that  the  ships  were  within  hailing 
distance  (s). 

The  Love  Bird.  In  The  Love  Bird  {a)  ^  a  steamship  in  a.  thick  fog,  going 
three  knots,  heard  the  blast  of  a  fog-horn  nearly  ahead. 
She  was  held  in  fault  for  not  having  stopped  or  reversed 
her  engines  until  the  other  vessel  was  seen  about  a  length 
off. 

The  Kirlfy  In  The  Kirby  Hall  (i),  a  steamship  in  a  very  dense  fog  was 

held  in  fault  for  not  stopping  her  engines  and  bringing  her- 
self to  a  standstill  as  soon  as  she  heard  the  whistle  of  another 
steamship  in  close  proximity.  The  decision  in  this  case  went 
further  than  the  facts  of  the  case  required.  The  fact  was, 
that  The  Kirby  Hall  heard  the  whistle  of  the  other  ship.  The 
City  of  Brussels^  twice,  on  the  port  bow,  the  second  blast 
being  nearer  than  the  first.  The  engines  were  not  stopped 
until  the  whistle  was  heard  the  second  time  and  the  mast- 
head light  of  The  City  of  Brussels  was  seen  nearly  right 
ahead,  distant  from  one  to  two  ships'  lengths. 

TheHarUm.  A  steamship  sighting  a  barge  at  anchor  in  the  Thames 
without  a  light,  and  at  a  distance  of  a  ship's  length,  stopped 
her  engines  but  did  not  reverse  them.    Butt,  J.,  expressed 


L 


(s)  The  Frofiklatid  and  The  Keetrel,  (a)  6  P.  D.  80. 

,.  R.  4  P.  0.  629.  {*)  8P.  D.  71. 
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his  opinion  that  she  ought  to  have  reversed  her  engines  upon    Article  9$. 
the  harge  being  reported  (c). 

A  steamship  in  a  dense  fog,  hearing  a  whistle  on  her  port  ^/^^*^ 
bow,  slackened  her  speed ;  she  heard  the  whistle  again,  and 
nearer  to  her.  It  was  held  that  she  was  in  fault  for  not 
stopping  and  reversing  upon  hearing  the  whistle  the  second 
time.  In  this  case  Brett,  M.  E.,  said:  ''It  may  be  laid 
down  as  a  general  rule  of  conduct  that  it  is  necessary  to  stop 
and  reverse,  not  indeed  every  time  that  a  steamer  hears  a 
whistle  or  fog-horn  in  a  dense  fog,  but  when  in  such  a  fog  it 
is  heard  on  either  bow  and  approaching,  and  is  in  the 
vicinity ;  for  then  there  must  be  risk  of  collision  "  (c?).  Lord 
Hersohell,  in  The  Ceto  (<?),  used  similar  language :  "  I  think 
when  a  steamship  is  approaching  another  vessel  in  a  dense 
fog  she  ought  to  stop,  unless  there  be  such  indications  as  to 
convey  to  a  seaman  of  reasonable  skill  that  the  two  vessels 
are  so  approaching  that  they  will  pass  well  clear  of  one 
another."  And  Sir  James  Hannen,  in  The  Bosetta  (/),  held 
that  the  duty  of  a  man  who  hears  in  a  fog  a  whistle  which 
he  takes  (at  a  guess)  to  be  two  or  three  points  on  his  bow,  is 
to  reduce  his  speed  until  his  engines  are  only  just  moving,  or 
to  stop  them,  and  afterwards  to  go  as  slowly  as  possible. 
This  is,  in  fact,  the  duty  now  imposed  on  mariners  by  the 
second  paragraph  of  Art.  16. 

The  Dordogne[g)j  in  a  fog  so  dense  that  vessels  could  not  i%e  Dotxh^ne, 
be  seen  by  each  other  their  own  distance  apart,  in  the  ocean 
off  Ushant,  heard  three  times,  at  least,  the  whistle  of  another 
approaching.  Within  ten  or  fifteen  minutes  of  the  first 
whistle  being  heard  the  ships  were  in  collision.  TheDordogne 
stopped  and  reversed  her  engines  when  the  other  ship  came 
into  view,  and  not  before.  It  was  held  that  she  had  broken 
Art.  18,  and  that  she  had  also  broken  Art.  13  of  1880. 
The  duty  of  a  steamship,  under  those  Articles,  when  in 

(e)  The  JSarton,  d  P.  D.  44.  26    Fed.    Rep.  466,  where  it  waa 

(iQ  The  John  M'Intyre,  9  P.   D.  doabted  whether  The  John  M'Intyre 

135,  139;  approved  by  Lord  Watson,  did  not  go  too  far  as  against  tilie 

The  Ceto,  14  App.  Gas.  670,  687 ;  cf.  steamship. 

The  Martello,  46  Davis,  64  ;  Fabre  v.  /  x  , .   a        n       c^n   ro-        j 

Cunard  Steamship  Co.,  53  Fed.  Rep.  W  ^^  ^PP'  ^%'  ^^0  69d,  and  see 

288  ;    The  JBHtannia,  39  Fed.  Re^.  """^  '"^«'  P"  ^^7.  note  («). 

395 ;  Dannell  v.  Bottofi  Towboat  Co,,  89  (/)  6  Asp.  M.  0.  310. 

Fed.  Rep.  757  ;  The  City  of  Atlanta,  {g)  10  P.  D.  6. 
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^rti^»>>'  frequented  waters  or  in  the  vicinity  of  other  ships,  to  proceed 
at  her  lowest  possible  speed,  or,  under  the  circumstances  of 
the  particular  case,  even  to  bring  herself  to  a  standstill,  was 
strongly  insisted  upon. 

1%$  Ceto.  The  Lebanon  and  The  Ceto  (A),  steamships  of  395  and  612 

tons  respectively,  were  approaching  each  other  at  night  off 
the  Yorkshire  coast  upon  opposite  (S.  by  E.  ^  E.  and 
N.  by  W.)  courses  in  a  fog  so  dense  that  neither  could  see 
the  other  more  than  a  ship's  length  off.  The  LebanotCs 
whistle  was  heard  from  The  Ceto  less  than  a  mile  off,  and 
four  points  on  her  port  bow.  The  Ceto* 8  helm  was  ported. 
The  Lebanon^s  whistle  was  again  heard  nearer  and  on  the 
same  bearing.  The  Ceto^a  helm  was  again  ported.  The  Ceto 
was  going  as  slowly  as  she  could  go  throughout.  The 
Lebanon^s  whistle  was  again  heard,  and  this  time  giving  the 
starboard  helm  signal.  Immediately  afterwards  she  came 
into  view  a  ship's  length  off  The  Ceto  and  a  point  on  her  port 
bow.  The  Ceto^  on  hearing  the  starboard  helm  signal,  and 
in  answer  to  a  hail  from  The  Lebanon^  put  her  helm  hard-a- 
port  and  set  her  engines  full  speed  ahead.  The  Lebanon 
struck  her  on  her  port  quarter  thirty  feet  from  the  stem,  and 
she  sank.  The  Lebanon  was  found  to  be  alone  in  fault  in  the 
Admiralty  Division  and  Court  of  Appeal.  The  House  of 
Lords  (/)  varied  this  decision  by  finding  The  Ceto  also  in 
fault  for  not  having  stopped  and  reversed  before  Tfie  Lebanon 
came  into  view,  and  after  she  heard  the  second  whistle  and 
judged  her  to  be  approaching  upon  the  same  bearing  [k). 

The  Ebor.  The  TeksilUi^  in  a  thick  fog  off  Cromer,  heard,  nearly  right 

ahead,  the  whistle  of  The  Ebor  about  a  mUe  off.  She  was 
held  in  fault  for  excessive  speed,  and  also  for  not  stopping 
and  reversing  at  once  (/). 

Beenlt  of  The  result  of  these  cases  may  be  thus  siunmed  up  :  The 

thecaMB.  Frankland  decides  that  a  steamship  in  a  fog,  hearing  the 
whistle  of  another  steamship  approaching,  should  bring  hsr- 
self  to  a  standstill,  at  the  latest  when  the  ships'  are  within 

{h)  The  Ceto,  14  App.  Gas.  670 ;  naghten ;  Lords  Selborne  and  Fitz- 

The  EosguU  and  The  Spaniel,  24  Ct.  gerald  diissenting. 

of  Sess.  Gas.  4th  Ser.  993,  is  a  similar  (k)  Lords  Bramwell  and  Halsbnrj 

case.  intimated  that  she  was  in  fault  apart 

(t)   Lords     Halshnry,      Watson,  from  the  regalations. 

BramweU,    HersoheU,    and     Mac-  {J)  The  Ebor,  UV.!),  25. 
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hailing  distance.    The  Jesmond,  The  Love  Bird,  The  Dardogne,     Article  ga. 

The  Kirhy  Hall^  and  The  CetOy  are  to  the  like  effect.     But 

The  Jesmoiid  does  not,  nor  does  The  Kirby  Hall,  decide  that 

in  a  fog  a  steamship  must  stop  and  reverse  her  engines  as 

soon  as  she  hears  the  whistle  of  another.    The  Jesmond  decides 

that  where  two  steamships  are  approaching  each  other  with 

risk  of  collision,  and  one  of  them,  by  altering  her  course, 

determines  the  risk,  the  regulations  do  not  require  her  to  stop 

or  reverse ;  but  if  the  risk  is  not  in  fact  determined,  although 

the  course  may  have  been  altered,  The  Ceto  decides  that  the 

engines  must  be  stopped  and  reversed.     The  Khedive  decides 

that  if  the  omission  to  stop  and  reverse  might  by  possibility 

have  contributed  to  the  collision,  the  ship  vtdll  be  held  in 

&ult,  though  those  On  board  showed  no  want  of  ordinary 

skill,  care,  or  nerve.     It  appears,  on  the  other  hand,  from 

The  Khedive  {m)y  The  Emmy  Haasey  The  Ngapoota  {infra) j 

The  Beryly  The  Theodore  H.  Bandy  The  CetOy  and  The  MemnoHy 

that  failure  to  stop  and  reverse  will  not  be  deemed  a  fault 

unless  the  officer  knows,  or  ought  to  have  known,  and,  but 

for  his  negligence,  would  have  known,  that  the  regulation  in 

question  was  applicable.     The  Benares  decides  that  where  to 

keep  going  ahead  is  the  one  and  only  chance  of  escaping 

collision,  that  is  a  special  circumstance  which  justifies  the  not 

stopping  and  reversing.     The  Beryl  and  The  Ceto  show  that 

a  vessel  will  be  held  in  fault  if,  although  she  slackens  her 

speed,  or  if,  although  going  as  slow  as  she  can,  she  does  not 

stop  and  reverse  until  the  collision  is  inevitable,  if  there  was 

an  opportunity  of  doing  so.     The  principles  laid  down  in 

the  above  cases  are  adopted  and  expressed  in  the  present 

Art.  16. 

Art.  23  does  not  require  a  steamship  to  slacken  and  reverse  Art.  23  is  not 
at  the  very  moment  when  danger  arises.    "  A  man  must  have  JuJ^^^^ere 
time  to  consider  whether  he  should  reverse  or  not.     The  iaanoppor- 
Court  is  not  bound  to  hold  that  a  man  should  exercise  his  o^^g  it. 
judgment  instantaneously.    A  short,  but  a  very  short,  time 
must  be  allowed  him  for  this  purpose"  {n).    But  it  is,  of 


W  6  App.  OS.  pp.  894.  902.  <^m  Ap^-  C«.  J9^;  and  ««^^ 

(«)  Per  Butt,  J.,  The  Emmy  Haase,       138,  mpra,  p.  46  ;  The  Mubbuek,  Ad. 
9  P.  D.  81 ;  followed  in  The  Nffapoota,      Diy.  28th  June,  1887. 
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Article  88. 


Object  of 
Art.  23  is  to 
minimize 
damage  as 
well  as  to 
prevent 
collision. 


It  does  not 
apply  to 
steamship 
lying  dead  in 
the  water. 


course,  not  an  exouse  for  non-oomplianoe  with  Art.  23  tliat 
the  time  which  elapsed  between  the  risk  of  collision  becoming 
apparent  and  the  collision  was  so  short  that  the  engines  could 
not  reasonably  have  been  stopped  and  reversed,  if  the  short- 
ness of  the  time  was  due  to  want  of  a  proper  look-out.  Thus, 
where  it  was  proved  that  more  than  half-a-minute  must  have 
elapsed  from  the  red  light  of  an  approaching  steamship.  A., 
coming  into  view  on  the  starboard  bow  of  the  other,  B.,  had 
a  good  look-out  been  kept  on  board  B.,  B.  was  held  in  fault 
for  not  having  reversed  before  the  collision.  If  the  red 
light  had,  in  fact,  been  visible  for  only  half-a-minute  before 
the  collision,  it  seems  that  the  vessel  would  not  have  been  held 
in  fault  for  not  stopping  and  reversing  in  so  short  a  time  (o). 

It  appears  that  neglect  to  obey  Art.  23  will  cause  a  ship  to 
be  held  in  fault,  if  the  omission,  though  it  could  not  have 
contributed  to  the  collision,  might  have  caused  or  contributed 
to  the  damage  (p).  And  in  The  Voonoaarts  and  The  Khedive^ 
Lord  Watson  said  that  the  rule  (Art.  16  of  the  Regulations 
of  1863)  was  enacted  "  with  a  view  to  obviate  the  risk  and 
minimize  the  results  "  of  a  collision  {q). 

Art.  23  has  no  application  to  a  steamship  lying  dead  in  the 
water  with  her  engines  stopped.  There  is  some  difficulty  in 
saying  what,  under  the  regulations,  is  the  duty  of  a  vessel  so 
situated  in  a  fog,  and  hearing  the  whistle  or  horn  of  another 
vessel  approaching  her.  Neither  does  Art.  23  forbid  her 
to  set  her  engines  ahead  or  astern,  so  as  to  get  some  way 
on  and  be  to  some  extent  under  command  (r) ;  nor,  on  the 
other  hand,  does  Art.  16  require  her  to  move. 

A  paddle-wheel  steam  trawler,  going  through  the  water  («) 
one  or  one-and-a-half  knots  with  her  trawl  down,  saw  a  sailing 
ship  approaching  her  with  both  her  side  lights  open  for  ten 
or  twelve  minutes.  She  stopped  without  reversing  her 
engines  as  soon  as  danger  became  imminent.  It  was  assumed 
by  Butt,  J.,  that  the  "stop  and  reverse"  rule  applied  to 
her  (t)j  and  he  held  that  she  had  complied  with  it. 


9 


App.  uas.  & 
te)  6  App.  i 
(r)  In  The 
tarl  of  Dum 


[o)  The  Emmy  Haate^  supra. 
'  The  Thames  and  The  Zuietia, 
Gas.  640,  649,  652. 
Gas.  903,  904. 
Boekenna  Bay  and  The 
Bart   of  Dumfiriet^  6    Asp.   M.  C. 


329,  n.,  this  question  was  considered. 

(«)  The  TweededaU,  14  P.  D.  164. 
That  she  was  going  through,  the 
water  is  clear  from  the  facts. 

(t)  At  least  as  regards  stopping. 
As  to  reyersing,  probably  she  oooM 
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Though  Alt.  23  does  not  apply  to  sailing  ships,  it  has  been    Artioie28. 
said  that  a  sailing  ship  in  a  fog,  or  under  circumstanoes 
similar  to  those  in  which  Art.  23  applies,  is  under  a  cor- 
responding obligation  to  shorten  sail  and  reduce  her  speed  as 
much  as  possible  (i/). 

Where  a  steamship  that  is  required  by  the  regulations  to  The  burden  is 
keep  out  of  the  way  has  been 'in  collision,  and  it  is  proved  or  Sat^dowTnot 
admitted  that  she  did  not  before  the  collision  stop  or  reverse,  o^y  ^^'  23 
it  seems  that  the  burden  is  on  her  to  show  why  she  did  not  she  diJiiot^ 
comply  with  Art.  23.     This  burden  she  may  discharge  by  ^°  ^' 
showing  that  she  was  unable,  or  had  not  the  opportunity,  to 
stop  and  reverse  {x)^  or  that  the  omission  to  do  so  was  the  only 
chance  of  escaping  collision  (p). 

In  America,  it  has  been  held  by  the  Supreme  Court  that 
the  rule  requiring  a  steamship  to  slacken  does  not  apply 
where,  if  both  ships  continue  their  courses,  they  will  pass 
clear,  although,  if  either  deviates  from  her  course,  there  will 
be  risk  of  collision  (s). 

A  steamship  being  overtaken  by  another  vessel  is  not  Overtaken 
"  approaching "  the  overtaking  ship  within  the  meaning  of  «*«a™»*^ip- 
Art.  23.    Her  duty,  therefore,  is  to  keep  her  course  and 
speed  under  Art.  21,  and  not  to  slacken  under  Art.  23,  for 
that  Article  does  not  apply  to  her  (a). 

To  comply  with  Art.  23,  a  vessel  must  not  only  slacken  or  Enginee  not 
stop,  but  she  must  not  set  her  engines  ahead  again  until  the  ^^^^ 
risk  of  collision  is  past  (b).  risk  is  oyer. 

If  a  steamship  sights  another,  and  cannot  make  out  what  Duty  to  stop 
course  she  is  upon,  it  is  her  duty  at  once  to  slacken  until  she  °'  ®?*®  ^her^ 
can  ascertain  what  the  stranger's  course  is,  so  that  she  may  the  other 
be  able  to  take  the  measures  required  by  the  regulations  {c) ;  OT^ouree^*" 
and  she  must  do  so  before  altering  her  helm,  or  taking  any  cannot  be 
decisive  step ;  for  if  she  does  not,  and  by  altering  her  helm  ™ 

not  -with  safety,  because  of  her  trawl  p.  425. 

warp.  (a)  The  Franeonia^  2  P.  D.  8. 

(u)  See  per   Brett,    H.  B.,    The  {b)  In   Dowell   y.    General   Steam 

DwdoQM,  10  P.   D.  6,   12,  and  see  JVarf^a/to»  C7o.,5  £U.  &B.  195,under 

eupray  p.  379.  the  old  law,  it  was  held  that  a  ship 

(x)  Bee  The  Khedive,  6  App.  Cas.  was  in  fault  if  she  did  not  continue 

876,  902.  to  exhibit  a  light  so  long  as  danger 

(y)  The  JBenareSy  9  P.  D.  16.  of  oollision  existed. 

(s)  The  Free  State,  1  Otto,  200 ;  {c)  The  Jtona  and  The  Ava,  2  Asp. 

Brown,  Adm.  251.     See,  however,  M.  0.182;  The  General  Zee^  19  Jj,T. 

The  Manitoba,  15  Da^is,  97 ;  eupra,  750. 
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Artiele  8S. 


Speed  of  a 
Bteamshi^ 
approaching 
other  oraf  t. 


Stopping  and 
reversing  not 
always  a 
prudent 
measure. 


££Peotof 
reversed 
screw  whilst 
the  ship  has 
headway. 


without  knowing  the  other  ship's  position  and  course,  causes 
a  collision,  she  will  be  held  to  be  in  fault  (d). 

Apart  from  the  regulations,  where  there  is  probable  danger 
in  clearing  other  craft,  it  is  negligent  for  a  steamship  to 
approach  them,  without  slackening,  at  a  high  rate  of  speed. 
In  America  it  has  been  held'  by  the  Supreme  Court  that  a 
large  steamer  approaching  a  tug  with  a  number  of  barges  in 
tow,  and  surrounded  by  other  vessels,  was  bound  to  slacken, 
and  not  ^*  hurl  herself  like  a  projectile  in  the  midst  of  them" 
at  the  rate  of  seventeen  miles  an  hour,  taking  the  chance  of 
clearing  them  (<?).  And  in  another  case  it  was  held  by  the 
same  Court  that  a  large  steamer  entering  a  harbour  or  narrow 
channel  was  bound  to  go  at  such  speed  as  is  consistent  with 
the  safety  of  other  vessels  (/). 

A  steamship  in  the  North  Sea  on  a  dear  night,  going  eight 
or  nine  knots  over  trawling  ground,  and  running  into  a 
smack  which  showed  no  light  astern,  was  held  not  to  be  in 
fault  for  going  too  fast((/).  In  an  early  case  (^),  it  was  held 
that,  on  a  dark  night  in  the  Bristol  Channel,  ten  knots  was 
an  improper  speed  for  a  steamship. 

In  applying  Art.  23,  it  must  be  borne  in  mind  that  revers- 
ing the  propeller,  whilst  the  ship  has  headway  through  the 
water,  always  diminishes  the  turning  power  of  the  helm.  In 
the  case,  therefore,  of  a  screw  steamship  stopping  and  revers- 
ing her  engines  it  is  not  always  a  necessary,  or  even  a  prudent, 
step  for  her  to  take  when  at  close  quarters  with  another  ship. 
On  the  other  hand,  the  common  excuse  that  the  engines  were 
not  stopped  and  reversed  because  of  the  deadening  effect  of 
the  reversed  propeller  upon  the  port  helm  is  viewed  by  the 
Court  with  suspicion  (i). 

It  may  be  convenient  here  to  state  shortly  the  effect,  under 
ordinary  circumstances,  of  reversing  the  propeller  whilst  the 
ship  has  headway  through  the  water,  an  effect  which  must 
always  be  taken  into  consideration  in  determining  the  appli- 


{d)  The  Bougainville  and  The  Jot, 
C\  StevefuoHf  L.  R.  6  P.  C.  316.  As 
to  ships  in  a  fog,  see  The  Frankland, 
L.  R.  4  P.  C.  629  ;  The  Kirby  Hall, 


8  P.  D.  71 ;  and  eupra,  pp.  379,  426. 
le)  The  SyracuM,  9  Wall.  672; 
llowed  in  The  Luey^  74  Fed.  Bep. 


foUc 


672. 

(/)  The  City  of  Pane,  ^'WtM.^U; 
and  see  The  Corsica,  9  Wall.  630. 

far)  The  Pacific,  9  P.  D.  124. 

(A)  The  Rone,  2  W.  Rob.  1. 

\i)  kBm  The  Arratoon  Apear,  16 
App.  Cas.  37. 
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cation  of  Art.  23.  The  behaviour  of  a  steamship  under  these  Ar^oUn. 
oiroumstanoes  was  not  so  generally  known  in  the  year  1862, 
when  the  "  stop  and  reverse  "  rule  was  framed,  as  it  is  at  the 
present  day.  The  prope^er  exerts  considerable  turning  power 
on  the  ship,  whether  going  ahead  or  astern,  but  more  par- 
ticularly when  going  astern  (k).  The  efEeot  is  most  strongly 
marked  when  the  propeller  is  going  astern  and  the  ship  has 
headway  through  the  water,  the  circumstances  under  which 
Art.  23  is  usuaJly  applicable.  The  turning  effect  is  in  the 
one  direction  or  the  other,  according  as  the  screw  is  right  or 
left-handed.  A  right-handed  screw  revolves,  when  the 
engines  are  going  ahead,  viewed  from  astern,  from  left  to 
right;  a  left-handed  screw  from  right  to  left.  When  the 
screw  is  not  deeply  immersed,  and  froths  air  into  water,  it 
exerts,  when  reversed,  considerable  power  to  turn  the  ship's 
head,  independently  of  the  rudder,  the  ship  turning  to  star- 
board or  port,  almost  irrespective  of  the  helm  (/),  according 
as  the  screw  is  right  or  left-handed.  This  effect  is  produced 
even  whilst  the  ship  has  headway  through  the  water;  it 
increases  as  the  ship's  way  is  stopped.  It  sometimes  nearly 
disappears  when  the  screw  is  so  deeply  immersed  that  it  does 
not  chum  air  into  water  {m).  Under  the  same  circumstances 
— ^that  is  to  say,  whilst  the  ship  has  headway  through  the  water, 
and  the  engines  and  screw  are  working  astern — the  action  of 
the  rudder  is  the  reverse  of  that  which  it  has  whilst  the 
engines  and  screw  are  going  ahead.  This  reverse  action  of 
the  rudder  is  always  feeble,  and  is  different  for  different 
ships,  and  even  for  the  same  ship  under  different  conditions 
of  loading.  When  there  is  wind  sufficient  to  heel  the  ship, 
the  advancing  end  of  the  ship,  whether  head  or  stem,  will 
always  seek,  or  fly  up  into,  the  wind. 

The  combined  influences  of  (1)  the  reversed  screw,  (2)  the 
wind,  and  (3)  the  rudder,  severally  acting  in  the  manner 
above  described,  determine  the  course  of  the  ship  until  her 
way  is  stopped.     Their  utmost  effect,  when  all  acting  in  the 

(k)  This  seems  to  depend  upon  the  p.  323. 
fact  that  the  lower  blades  of  the  (m)  This  is  not  the  case  with  all 

propeller  being  more  immersed  have  ships.    The  writer  has  seen  a  loaded 

a  greater  taming  power  than  the  steamship  backed  out  from  alongside 

upper.  a  wharf  and  turned  at  right  angles 

(l)  See  an  account  of  experiments  to  it  almost  entirely  by  the  action  of 

with  The  Tabor ,  Nautical  Mag.  1880,  her  reversed  propeller. 

M.  F  F 
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A^deX-  game  direction  {e.g.y  screw,  right-handed;  helm,  starhoard; 
wind,  on  the  starhoard  side),  is  small  compared  with  the 
inflaence  which  the  mdder  exerts  when  the  ship  and  engines 
are  going  full  speed  ahead.  A  circle  of  at  least  double  the 
radius  of  that  in  which  the  ship  will  turn,  when  going  ahead, 
is  required  for  her  to  turn  in  when  the  engines  are  going 
astern  under  the  circumstances  above  described.  So  marked 
is  this  diminution  in  the  turning  capability  of  a  ship  with 
her  screw  suddenly  reversed  from  full  speed  ahead,  that, 
under  some  circumstances,  a  vessel  running  at  right  angles 
upon  a  straight  coast  at  full  speed  might  avoid  going  ashore, 
by  keeping  on  full  speed  ahead  with  her  helm  hard  over, 
when  she  could  not  keep  off  the  shore  by  stopping  and 
reversing  her  engines. 

It  follows  from  the  general  rules  above  stated  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through  the 
water,  the  position  and  direction  of  the  rudder  with  reference 
to  the  ship^s  keel  is  of  paramoimt  importance.  Under  such 
circumstances,  a  vessel  with  a  right-handed  screw  will  turn 
her  head  much  quicker  to  stcurboard  (her  helm  being  to  port, 
and  her  engines  reversed)  than  it  is  possible  for  her  to  turn 
her  head  to  port ;  and  vi^e  versd  with  a  left-handed  screw  (n). 


Article  24. 

Artiele24.  Notwithstanding  anything  contained  in  these  rules,  every 
vessel  overtaking  any  other  shall  keep,  out  of  the  tray  of  the 
overtaken  vessel. 


Overtakinff 
BMp. 


(»)  The  authority  for  most  of  the 
Atatements  in  the  text  is  the  Report, 
published  in  1875,  of  a  Committee 
(J.  R.  Napier,  Esq.,  Sir  W.  Thomp- 
son, W.  Fronde,  Esq.,  J.  T.  Bottomly, 
Esq.,  and  Professor  Osborne  Rey- 
nolds) appointed  by  the  British  Asso- 
oiation  to  investigate  the  effect  of 
propellers  upon  the  steering  of 
vessels.  Further  information  upon 
the  subject  will  be  found  in  Naval 
Soienoe,  1873,  p.  89 ;  Nautical  Maga- 
zine, 1879,  pp.  629,  608  ;  ibid.  1880, 
p.  323 ;  Transactions  of  the  Institute 
of  Naval  Architects,  1879,  a  paper 
by  A.  J.  Maginnis,  Eeq.  In  con- 
nection with  this  subject,  the  follow- 
ing facts,  oolleoted  from  the  above 
sources,  may  be  not  without  interest : 


A  screw  steamship  usually  answers 
one  helm  quicker  than  the  other, 
whether  going  ahead  or  astern  ;  but 
different  ships  behave  differently  in 
this  respect.  When  just  starting,  a 
steamship  will  answer  her  starboard 
helm  quickest  if  her  screw  is  right- 
handed,  and  her  port  helm  if  her 
screw  is  left-handed.  When  goiog 
ahead  at  a  moderate  or  full  speed  she 
answers  her  port  helm  quickest  with 
a  right-handed,  and  her  starboard 
helm  with  a  left-handed  screw.  In 
a  note  to  The  Normandie,  43  Fed. 
Rep.  161,  162,  are  given  the  results 
of  experiments  as  to  the  stopping 
and  turning  capabilities  of  an  Atlantic 
liner. 
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Every  vessel  coming  up  icith  another  vessel  from  any  direction  Artlelf  g4. 
more  than  ttco  points  abnft  her  beaniy  i.e.,  in  such  a  position  Kith 
reference  to  the  vessel  which  she  is  overtaking  that  at  night  she 
icould  be  unable  to  see  either  of  that  vesseVs  side  lights^  shall  be 
deemed  to  be  an  overtaking  vessel;  and  no  subsequent  alteration 
of  the  bearing  between  the  two' vessels  shall  make  the  overtaking 
vessel  a  ci*ossing  vessel  within  the  meaning  of  these  rules,  or 
relieve  her  of  the  duty  of  keeping  clear  of  the  overtaken  vessel 
until  she  is  finally  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction  from 
the  other  vessel,  she  should,  if  in  doubt,  assume  that  she  is  an 
overtaking  vessel,  and  keep  out  of  the  way. 

This  Article  corresponds  with  Art.  20  of  the  Begulations 
of  1884.  The  wording  is  slightly  different,  but  the  effect 
seems  to  be  precisely  the  same.  The  opening  words  of  the 
Article, "  Notwithstanding  .  .  .,"  were  originally  (o)  inserted 
in  order  to  make  it  clear  (1)  that  Arts.  20  and  24  do  not  con- 
flict ;  that  a  sailing  ship  overtaking  a  steamship  is  to  keep  out 
of  the  way  of  the  latter;  and  also  (2)  that  the  overtaking 
vessel  is  to  keep  out  of  the  way  of  the  other,  although  she  is 
crossing  the  course  of  the  latter  (p).  The  definition  of  an 
"  overtaking  "  ship  is  new ;  but,  although  never  before  stated 
in  the  regulations,  it  merely  formulates  the  dicta  of  the  judges 
and  decisions  of  the  Courts  (q). 

The  overtaking  ship  must,  if  circumstances  permit,  under 
Art.  22,  pass  astern  and  not  ahead  of  the  other.  The  latter 
must,  under  Art.  21,  not  alter  her  course  or  speed. 

Article  10  {supra,  p.  359)  requires  a  ship  that  is  "  being 


(o)  In  the  Regnlations  of  1880.  11  P.  D.  132, 139.    The  observations 

(p)  In  these  oases  there  was  an  of  Sir  R.  Phillimore  in  Ths  BreadaU 

apparent  conflict  between  Art.   15  bane^  7  P.  B.  186,  aM  to  the  "cross- 

and  Art.   17  of  tbe  Regulations  of  ing"     rule     prevailioff     over    the 

186.'i.      See   The    Phihtaxey   2   Anp.  overtaking  rule,  and  of  members  of 

M.  C.  5 12  ;  The  WheaUheaf  and  The  the  Court  of  Appeal  in  The  PeekforKm 

Intrepide,\Zlj,T,Q\2\  and  between  Castle,   8    P.   D.    11,   doubting  the 

Art.  12  and  Art.  17.    See  The  Pfck-  oorreotness  of  the  above  definition  of 

forUm  Cattle,  2  P.  D.  222 ;  3  P.  D.  **  overtaking,"    may    now    be    set 

11;  The  Franeonia,2  P.  D.  8 ;  The  aside;    as   also    the    oases   of   The 

Aurania  and  The  ItepubHe,  29  Fed.  Chanonry,   1   A^p.   M.  G.  669,  and 

Bep.  98.  The  Breadalbane,  7  P.  D.  186,  so  far 

{q)  See  The  Franeonia,  2  P.  D.  8,  as  thev  bear  upon  the  question  as  to 

12  ;  pfr  "Lord  H«neheU,  The  Main,  what  is  an  '<  overtaking"  ship. 
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^^^^^  ^-  overtaken "  to  show  a  light  astern.  The  phrases  "  over- 
taking "  and  " being  overtaken  "  appear  to  be  correlative  (/). 
The  Molihre  is)  is  a  reoent  decision  showing  that  under  the 
Regulations  of  1884  the  duty  of  the  overtaking  vessel  to 
keep  out  of  the  way  did  not  cease  until,  in  the  words  of  the 
present  Art.  24,  "  she  is  finally  past  and  dear." 

Under  a  provision  of  the  Tyne  bye-laws,  that  "when 
steam  vessels  are  proceeding  in  the  same  direction,  but  with 
unequal  speed,  the  vessel  which  steams  slowest  shall,  when 
overtaken,"  take  certain  steps  to  enable  the  other  to  pass,  it 
was  held  by  the  Privy  Council  that  this  rule  applied  only  to 
a  vessel  overtaking  and  passing  another  actually  on  the  some 
course  as  herself  {t). 

In  The  Cayuga  (w),  the  Supreme  Court  of  the  United 
States  expressed  an  opinion  that  a  vessel  was  "  overtaking  " 
another  within  the  meaning  of  Airt.  17  of  the  Regulations  of 
1863  only  when  astern  of  the  other  and  pursuing  the  same 
general  direction.  In  that  case  it  was  held  that  two  steam- 
ships on  intersecting  courses  (S.  by  E.  and  S.8.W.)  were 
crossing  ships,  although  one  was  abaft  the  beam  of,  and 
going  faster  than,  the  other.  As  stated  above  (p.  401),  this 
case  would  not  be  followed  in  this  country,  and  is  inconsistent 
with  other  American  decisions  {x). 
Therulfi,  tiiat  The  rule,  that  an  overtakiog  ship  must  keep  out  of  the 
Bliip  must  ^  way  of  a  ship  ahead,  was  a  rule  of  the  maritime  law,  and  was 
the^r*ka  ^^®^®^y  formulated  by  the  Regulations  of  1863  (y).  It 
rule  of  tiie  clashed,  however,  with  the  other  equally  well-established  rule, 
that  a  ship  with  the  wind  free  must  keep  out  of  the  way  of 
another  close-hauled.  In  an  American  case,  where  a  brig 
and  a  schooner  were  upon  converging  courses,  the  schooner 
overtaking  the  brig,  it  was  held  that  the  brig  was  in  fault  for 
not  keeping  out  of  the  way,  she  having  the  wind  free.  It 
was  said  that,  if  she  had  been  close-hauled,  it  would  not  have 
been  her  duty  to  keep  out  of  the  way  (a).      Under  the 

(r)  But  see  The  Main,  11  P.  D.  (u)  14  WaU.  270,  277. 

132,  where  the  definitioii  by  Fiy,  {x)  The    Oeeantu,   6    Beaed.   545. 

L.  J.,  of  a  ship  that  is  *^  being  over-  See  also  The  Governor^  Abbott,  Ad. 

taken  "  is  wider.  108  ;  The  Mode  Island,  Oloott,  505 ; 

(*)  (1893)  P.  217  ;  of.  ne  Narra-  1  Blatohf.  363. 

gametty  10  Blatohf.  475.  {i/)  Whitridge  v.  DiU,   23    How. 

'*    The   Henry   Mort<m,    2    Asp.  448. 

466.  (g)  The  Cflenmt,  1  Spragae,  257; 


maritime  law. 
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existiDg  law,  a  sailing  ship  overtaking  another  must  keep  out    ^^^^•^ 
of  the  way,  though  she  is  close-hauled,  and  the  other  is  free. 

A  ship  cannot,  it  seems,  be  an  "  overtaking  "  ship  unless 
she  is  going  faster  than  the  ship  ahead  (a). 

Where  the  overtaking  ship  was  on  the  quarter  of  the  ship  ^^^  of  oTer- 
ahead,  and  the  latter  altered  her  course  so  as  to  give  the 
other  ship  more  room,  it  was  held  that  she  did  not  thereby 
depart  from  the  regulations,  so  as  to  be  held  in  fault  for 
a  collision  which  followed  (i).  If  an  overtaken  ship  is 
compelled  to  alter  her  course  in  order  to  avoid  another  ship, 
or  for  any  other  reason,  she  must  not  alter  more  than  is 
necessary  (c)  ;  otherwise  she  will  fail  to  justify  her  alteration 
under  Art.  27,  and  will  be  held  in  fault  under  the  statute  for 
infringing  the  regulations. 

A  ship  that  was  being  overtaken  wilfully  obstructed  the 
other.  It  was  held  (in  America)  that  she  was  alone  in  fault, 
although  there  was  some  negligence  in  the  other  ship  (d). 

The  words  "  shall  keep  out  of  the  way  "  have  given  rise  to  "  Shall  keep 
a  difPerence  of  judicial  opinion  in  a  case  where  the  leading  way." 
ship  had  altered  her  course.  In  such  a  case.  Lord  Esher, 
M.  E.,  and  Lopes,  L.  J.,  thought  that  no  more  was  required 
of  the  overtaking  ship  than  ordinary  care,  and  that  if,  using 
such  care,  she  nevertheless  failed  to  keep  out  of  the  way,  she 
would  not  be  held  in  fault  for  an  infringement  of  the  Article. 
Kay,  L.  J.,  thought,  on  the  other  hand,  that  the  obligation 
on  her  is  absolute,  and  that,  unless  she  proved  that  the  action 
of  the  leading  ship  made  the  collision  inevitable,  or  unless 
she  brought  herself  within  the  saving  words  of  Art.  27,  she 
must  be  held  in  fault  (e). 

Notwithstanding    the    wording    of    Art.    26,    it    would  Sailing 
probably  be   held  that  a  steamship    overtaking  a  sailing  ^^k. 
trawler  at  work  is  required  by  Art.  24  to  keep  out  of  her 
way ;  and  that  a  sailing  ship  overtaking  a  sailing  trawler  at 
work  is  required  both  by  Art.  24  and  Art.  26  to  keep  out  of 
her  way. 


2  GurtiB,  363.    The  Supreme  Court  289. 

I  equaUy  divided.  {d)  Oafffur  v.   Fignoit,    116   Fed. 

The  Franeonia^  2  P.  D.  8.  Hep.  486. 

Th€  Franeoniay  2  P.  D.  11.  (s)  The  Saragoua,  7  Asp.  M.  0. 

{e)  The  Saragoua,  7  Asp.  H.  0.  289. 
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ArtielA  94. 


Gases  illuB- 
tratiDg  the 
application 
of  Art.  24. 


The  duty  of  the  ship  which  is  being  overtaken  to  show 
a  light  astern  is  considered  in  a  previous  Article. 

It  is  the  duty  of  a  steamship  overtaking  a  sailing  ship  to 
keep  out  of  the  way  of  the  latter,  both  by  virtue  of  Art.  20 
and  Art.  24. 

The  following  cases  illustrate  the  application  of  Art.  24 : — 

A  steamship  attempted  to  pass  a  sailing  ship  turning  up 
the  Thames  against  a  head  wind.  Owing  to  the  latter  going 
about  when  she  got  to  the  edge  of  the  tide,  the  steamer  ran 
into  her.  It  was  held  that  the  sailing  ship  was  under  no 
obligation  to  give  notice  that  she  was  going  about,  and  that 
the  steamer  in  attempting  to  pass  did  so  at  her  own  risk  (/). 

Where  a  sailing  ship.  A.,  with  the  wind  free,  was 
approaching  another,  B.,  hove-to,  and  driving  to  leeward  in 
such  a  direction  that  her  side  lights  were  not  for  some  time 
visible  to  A.,  it  was  held  that  it  was  the  duty  of  A.  to  keep 
out  of  the  way  (g).  It  does  not  appear  whether  the  decision 
was  on  the  ground  that  A.  was  "  overtaking  "  B.,  or  that  A. 
was  "  crossing  "  B.  and  to  windward  of  her,  with  the  wind 
on  the  same  side,  or  whether  it  was  A.'s  duty  to  keep  out  of 
the  way  because  she  was  going  free  and  the  other  ship 
hove-to. 

When  two  ships  turning  to  windward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the  wake 
of  the  other,  if  the  leading  ship  goes  about,  and  the  following 
ship  cannot  stand  on  without  risk  of  collision,  it  is  the  duty 
of  the  latter  to  keep  out  of  the  way  of  the  ship  ahead  by 
going  about  (h). 

If  two  ships  are  turning  to  windward,  and  the  one  ahead, 
instead  of  going  about,  wears,  it  seems  that,  while  she  is  in 
the  act  of  wearing  and  approaching  the  ship  astern,  the  latter 
is  not  an  '*  overtaking  "  ship,  and  that  she  is  not  required  to 
keep  out  of  the  way  (t). 

The  Beaton  and  The  Polcevera  were  on  nearly  parallel 
(8.W.  by  W.,  about)  courses.  The  Polcevera  being  abaft 
the  starboard  beam  of  The  Beaton  and  overtaking  her.    When 


(/)  The  Palatine,  1   Asp.   M.   0.  (A)  The  FrUeilla,  L.  R.  3  A.  &  E. 

468.  125. 

iff)  The   Eleanor  y.   The  Alma,  2  (i)  The  Falkland  and    The  Kavi- 

Mar.  Law  Gas.  O.  S.  240.  ^ator,  Br.  &  Lush.  204. 
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the  ships  were  three  or  four  miles  apart,  The  Polcevera  altered     Article  g4> 
her  course  to  S.  ^  W.,  thereby  causing  risk  of  collision. 

It  was  held  that  she    was  in    fault  for  a  collision  that     . ... 

followed  {k). 

The  following  American  cases  illustrate  the  application  of  American 
Art.  24:— 

A  schooner  luffing  up  to  come  to  an  anchor,  when  a  short 
distance  ahead  of  a  steamship,  was  held  not  to  be  in  fault  for 
a  collision  which  followed  (/). 

The  principle  that  an  overtaking  ship  does  not  cease  to  be 
bound  to  keep  out  of  the  way  until  she  is  past  and  clear  of 
the  other  ship  was  applied  in  the  case  of  the  overtaking  ship 
rounding  to,  to  come  to  an  anchor  {rn). 

Two  tugs  were  racing  (twelve  knots)  for  a  schooner.  One 
was  overtaking  the  other,  and,  before  she  was  clear,  attempted 
to  cross  her,  and  so  forced  her  into  collision  with  the  schooner. 
The  overtaking  tug  was  held  alone  in  fault  («). 

Two  ships  were  working  to  windward  in  company,  one 
overtaking  the  other.  The  leading  ship  went  about,  and  the 
overtaking  ship  did  the  some,  but  missed  stays  and  took  a 
stem  board  into  the  other.  The  overtaking  ship  was  held 
alone  in  fault  for  standing  too  close  to  the  other  (o). 

A  collision  occurred  between  an  overtaking  steamslup  and 
a  tug  just  cast  off  from  the  ship  ahead,  alongside  which  she 
had  been  lashed.  The  overtaking  steamship  had  not,  in 
accordance  with  the  law  in  America,  signalled  her  intention 
of  passing  the  ship  ahead.  It  was  held  that  she  was  in  fault 
for  the  collision,  although,  until  the  tug  cast  off,  she  was  not 
aware  of  the  presence  of  the  tug  (jo). 

A  vessel  was  held  in  fault  for  attempting  to  pass  another 
ahead  in  a  channel  so  narrow  that  there  was  risk  in  making 
the  attempt  (y). 

(h)  The  Seatm,   9  P.  B.    1 ;    cf.  (o)  The  Stephen  Bennett^  64  Fed. 

Ueberweg  v.  La  Compagnie   GinSrale  Bep.  207. 

TranMthntxque,  60  Fed.  Rep.  461.  /   x   t>  i-               -n  *    -^    »      cu 

^^g)  2^£u^K.lUr,  60  /ed.  Rep.  A'} ^^'^J; i^'tz^-  ""^ 

(m)  The  Bendo  and  The  Sampson,  (q)  The  City  of  Paris,    1   Bened. 

44  Fed.  Rep.  439.  174  ;  9  Wall.  634  ;  The  Narraganeett, 

(fi)  The  Jewe  Spaulding,  60  Fed.  10   Blatchf.   470;    The  Nova  Sootia 

Rep.  683.     Gf.  The  Sandhill,  (1894)  and  The  Quebec,  I  Quebec  L.  R.  1 ; 

App.  Gas.  646.  The  Faretrell,  8  Qnebec  L.  R.  87. 
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Article  26. 


ArtleleM.  In  narrow  channels  every  steam  vessel  shaU^  ichen  it  is  safe 
and  practicable^  keep  to  that  side  of  the  faincai/  or  mid-channel 
ichich  lies  on  the  starboard  side  of  such  vessel. 

This  Article  corresponds  with  Art.  21  of  the  Regulations 
of  1884,  from  which  it  differs  only  verbally. 

The  Article  is  substantially  the  re-enactment  of  a  rule 
which,  having  been  in  force  from  1840  to  1862,  was  in  that 
year  repealed  (r).  By  9  &  10  Vict.  o.  100,  s.  9,  steamships 
were  required  to  keep  on  the  starboard  side  of  mid-channel, 
"  due  regard  being  had  to  the  tide  and  the  position  of  each 
vessel  in  such  tide."  In  The  Leith  («),  this  was  interpreted 
to  mean  that  a  ship  was  to  keep  on  the  starboard  side,  ^^  pro- 
vided it  may  be  done  with  convenience  and  safety "  to  the 
other  vessel.  By  subsequent  Acts  (14  &  15  Vict.  o.  79, 
s.  27,  and  17  &  18  Vict.  c.  104,  s.  297)  the  rule  was  i-e- 
enacted  with  the  omission  of  the  words  as  to  having  regard 
to  the  tide.  In  several  cases  {t)  decided  under  these  Acts,  it 
was  held  that  no  practice  of  the  river  as  to  ships  keeping  in  or 
out  of  the  strength  of  the  tide,  and  no  considerations  of  con- 
venience, would  justify  a  deviation  from  the  express  enact- 
ment as  to  keeping  on  the  starboard  side.  By  25  &  26  Vict. 
0.  63,  s.  2,  the  starboard  side  nile  was  repealed,  and  from 
1862  to  the  1st  of  September,  1880,  vessels  were  free  to 
navigate  on  either  side  of  rivers,  except  in  certain  waters 
where  a  special  rule  was  in  force  under  local  Acts.  Such 
special  rules  are  now  in  force  in  the  Mersey,  the  Clyde,  the 
Tyne,  the  Tees,  and  in  Cork  or  Queenstown  harbour  (ii) ;  also 
in  the  Danube  {x).  Vessels  entering  Sorel  harbour  are 
required  to  keep  on  the  port  side  {y). 

>)  Bt  25  &  26  ^ot.  0.  63,  8.  2.  Oeeidmlal,    ^.    Co.    v.    8m%th,   74 

>)  7  Not.  of  r     ■-  "  '  -^     "- 


Oaa.  137.  Fed.  Rep.  261. 

^S^^  ^^.  ^^?f.  ^**"^'  ^  T-  ^^^-  M  See  Appendix  for  some  of  these 

274;     The   Sylph,   2    Sp.   76;    The  rules.      Fop  an  appUoation  of  the 

PatUher,  1  Sp.  31 ;    The  Malvimi,  1  Teee  rule,  see  The  Mmy  Lohden,  6 

Moo.  P.  0.  N.  S.  367 ;  The  Maander  Asp.  M.  0.  262. 

and   The  Florence  Nightingale,  ibid, 

63;  The  Seine,  Swab.  411 ;  The  Sand  W  ^«  ^<«im  and  The  Spearman, 

of  Providence,  ibid.  107  ;    The   Unity,  10   App.  Cae.   276  ;    The   Clieveden, 

ibid.  101 ;  The  Nimrod,  16  Jur.  1201.  (1894)  App.  Gas.  626. 

are   deoiaions  under  the  starboard  {y)  42     Vict.     c.     29     (Ganada) 

side   role    of    former    Acts.      Cf.  Ait.  28. 
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The    re-enactment    of    the  starboard  side  rule  and    its    Artieie  25. 
insertion  in  the  regulations  are  of  the  utmost  consequence  to  Gonaequenoe 
seamen.    Any  person  in  charge  of  a  ship  who  navigates  her  on^r^nf 
on  the  wrong  side  of  a  narrow  channel,  besides  being  guilty  ^^  of  a  nwr- 
of  a  misdemeanor,  will  almost  ineyitably  subject  himself  and 
his  owners  to  liability  for  any  collision  occurring  when  he  is 
on  his  wrong  side,  unless  it  is  proved  that  his  being  on  the 
wrong  side  was  unavoidable  (a). 

There  is  considerable  difficulty  in  defining  a  "narrow  What  is  a 
channel."  The  rule  has  been  applied  to  the  Straits  of  oh^d"? 
Messina  (a) ;  the  Swin,  at  the  Middle  Light  (b) ;  the  entrance 
of  Falmouth  harbour  (c) ;  the  Cardiff  drain  at  its  junction 
with  the  entrance  channel  to  the  Boath  basin  (d) ;  the 
Scheldt  at  Antwerp  {e) ;  the  Golden  Gate  entrance  to  San 
Francisco  harbour  (/) ;  the  channel  leading  to  the  inner 
harbour,  Sydney,  N.  B.  {g).  On  the  other  hand,  an  outward 
part  of  the  sea  channels  at  the  entrance  of  the  Mersey  (h)  and 
the  Sound,  six  miles  wide,  outside  the  Western  entrance  to 
Vineyard  Sound  on  the  American  coast  (/),  have  been  held 
not  to  be  narrow  channels. 

Under  the  earlier  Act  there  was  considerable  discussion  as  Meaiimg  of 
to  the  meaning  of  "  mid-channel "  (A).    In  the  present  Article  « j^dT*^' 
"  fairway  or  mid-channel "  would  probably  be  held  to  mean  channel." 
the  deep  water  channel  navigable  for  heavy  ships. 

The  words  "  when  it  is  safe  and  practicable  "  qualify  the  "  Safe  and 
rule;  but  probably  they  have  no  further  effect  than  the  P"°*^^^^®-" 
saving  clause  of  Art.  27  (/).  Probably  they  would  apply  to 
a  steamship  on  her  right  side  of  the  channel  falling  in  with  a 
sailing  ship  on  her  wrong  side,  so  as  to  require  the  steamship 
to  keep  out  of  the  way  of  the  sailing  ship  in  compliance  with 
Art.  20,  notwithstanding  the  fault  of  the  latter  in  being  on 

(«)  67  &  68  Vict.  c.  60,  a.  419.  74  Fed.  Rep.  261. 

(a)  The  Rhondda,  8  App.  Cas.  649.  {jj)  The  Cuba  y.  MeMillm,  26  Sap. 

{b)  (1894)  P.  336  ;     The  CoHnna,  Ct.  (Canada)  661. 
iHd,  p.  838,  note.     Bat,  owing  to  (A)  The  Maunder,  1   Moo.  P.  C. 

an  alteration  in  lights,  the  whole  N.  S.  63  (ander  a  former  Aot). 
breadth    of   the    Swin  is  now  the  (t)  Bonnell  y.  Boston  Towboat  Co., 

ohannel.     See  The  Oporto,  (1897)  P.  89  Fed.  Rep.  767. 
249.  (*)  Smith  y.  Voes,  2  H.  &  N.  97. 

ie)  The  Clydaeh,  6  Asp.  M.  0.  336.  (/)  Aa  to  the  meaning  of   these 

yt)  The  Leverington,  11  P.  D.  117.  words  in  former  Acts,  see  The  ITnity, 

\e)  The   Whitliebum,    infra.     The  Swab.  101 ;  The  Hand  of  Providence, 

role  was  assomed  to  apply  here.  ibid.  107 ;  The  Nimrod,  16  Jar.  1201 ; 

(/)  Occidental,  fc.  Co.  r.  Smith,  The  Panther,  I  Sp.  31. 
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Article  26. 


How  to  be 
applied. 


Does  Art.  16 
apply  where 
local  rules 
are  in  force  P 


her  wrong  side.  The  same  observation  applies  in  the  case  of 
an  overtaking  ship  or  any  other  ship  whose  duty  it  is  under 
the  regulations  to  keep  out  of  the  way. 

The  application  of  Art.  25  does  not,  it  seems,  prevent  the 
application  at  the  same  time  of  the  other  steering  and  sailing 
rules.  Thus,  where  a  ship.  A.,  being  in  Cardiff  drain,  was 
required  by  the  regulations  to  keep  on  the  starboard  side,  and 
the  other  ship,  B.,  was  in  the  entrance  channel  to  the  Boath 
basin,  it  was  held  that  they  were  crossing  ships,  and  that  A., 
having  B.  on  her  starboard  hand,  was  required  by  Art.  16  to 
keep  out  of  the  way  {m). 

If  a  ship's  business  takes  her  to  the  port  side  of  a  narrow 
channel,  she  is  not  required  by  Ait.  25  to  keep  on  the  star- 
board side.  The  Perimy  in  a  narrow  channel  (near  Cronstadt), 
was  held  not  to  be  in  fault  for  breaking  the  starboard  side 
rule  when,  at  the  time  of  the  collision,  she  was  making  for  a 
pilot  station  on  the  port  side  of  the  channel  to  discharge  her 
pilot  (»).  So  where  a  ship,  whilst  coming  out  of  dock  at 
Antwerp,  got  her  stem  to  the  east  side  of  the  river,  it  was 
held  that  she  was  not  therefore  to  be  held  in  fault.  Art.  25, 
it  was  held,  had  no  application  in  such  a  case  (o). 

Questions  may  arise  as  to  the  application  of  the  starboard 
side  rule  in  waters  where  (as,  for  example,  the  river  Thames) 
local  rules  of  navigation  are  in  force,  but  where  there  is  no 
rule  as  to  the  side  of  the  channel  upon  which  ships  are  to 
navigate.  It  is  submitted  that  in  such  cases  Art.  25  has  no 
application,  and  that  absence  in  the  local  rules  of  a  rule 
requiring  vessels  to  navigate  on  one  side  of  the  channel  or  the 
other  leads  to  the  inference  that  vessels  are  free  to  navigate 
in  any  part  of  the  channel.  It  was  recently  so  held  with 
reference  to  the  navigation  of  the  Thames  at  Millwall  {p). 
The  question,  however,  is  not  free  from  doubt ;  it  may  be 
pontended  that  the  local  rules  are  supplementary  to  the  general 
regulations  {q).  Even  in  foreign  waters  there  is  reason  to 
think  that  the  starboard  side  rule  might  be  applied  upon  the 


{w)  The  LeveHngton,  11  P.  D.  117; 
The  Cuba  v.  McMillan,  26  Sup.  Ct. 
(Canada)  651. 

(«)  The  Perim,  Ad.  Div.  lOth  Nov. 
1886. 

(o)  The  JFhitliebum,  9  Asp.  M.  0. 


164. 

(p)  The  ieoeeaise.  Ship.  Oaz.  15th 
Deo.  18K5.  See  also  The  Carlotta, 
(1899)  P.  223,  as  to  supplementing 
local  rules  by  the  sea  rules. 

{q)  See  infr^,  Art.  30. 
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principle   enunciated    in    The  Fyenoord  {r).      The    general     Article  26. 
question  as  to  what  waters  the  regulations  apply  to  is  con- 
sidered above,  p.  317. 

The  application  of  Art.  25  is  illustrated  by  the  cases 
relating  to  the  analogous  rule  applicable  to  yehicles  on  a 
highway  on  land.  In  these  cases  it  has  been  held  that,  whilst 
a  driver  on  his  wrong  side  is  required  to  exercise  more  than 
ordinary  care  to  avoid  other  vehicles  («),  the  rule  of  the  road 
is  not  to  be  treated  as  the  sole  criterion  of  negligence  [t).  But 
the  important  distinction  created  by  56  &  57  Vict.  c.  60, 
s.  419,  in  case  of  collision  between  ships,  must  not  be  over- 
looked in  considering  the  application  of  the  cases  relating  to 
collisions  on  land. 

At  the  trial  of  a  collision  case  before  a  jury  the  question 
hajs  arisen  whether  it  is  for  the  judge  or  for  the  jury  to  decide 
what  is  a  narrow  channel.     The  point  was  not  decided  (m). 

In  America  some  of  the  States  have  passed  laws  as  to  the  Rules  in 
side  on  which  vessels  are  to  navigate ;  and  in  some  rivers  riveral^*^ 
there  is  a  customary  track.  Sometimes  a  ship  bound  up 
stream  must  keep  on  one  side  or  the  other  of  mid-channel, 
leaving  the  middle  of  the  river  to  ships  bound  down.  In  the 
East  River,  at  New  York,  it  is  the  law  that  vessels  going  up 
or  down  shall  keep  in  mid-channel.  Where  a  ship  is  required 
by  law  or  usage  to  keep  on  one  side  or  the  other,  if  she  is  on 
her  wrong  side  she  is  held  to  be  in  fault  for  a  collision  with 
another  ship  that  is  on  her  right  side  and  has  done  all  that 
the  law  requires  to  keep  clear  {x). 

There  is  great  difficulty  in  determining  the  application  of  Diffiotdty  of 
some  of  the  Articles  of  the  general  regulations  to  ships  navi-  ??^^fg»»* 
gating  a  narrow  and  tortuous  river.     It  appears  to  have  been  and ''meet- 
held  by  the  Privy  Coimcil  (//),  in  the  case  of  two  ships  bound  a  winding 
up  and  down  a  river,  and  first  sighting  each  other  on  opposite  ^^^' 
sides  of  a  point  of  land  round  which  the  river  winds,  that  the 
ships  are  not  '* crossing"  ships  within  the  meaning  of  the 


(r)  Swab.  374.  warra,  14  App.  Cas.  318. 

(*)  Phtekwell  v.  Wilson,  6  Car.  &  (ar)  1   Pardons  on  Shipping    (ed. 

P,  375.  1869),   682  ;    The  Ivanhoe  and    The 

{t)   Wayde  y.  Lady  Carr,  2  Dow.  &  Martha  M,    Heath,    7  Bened.   213 ; 

Ry.  265 ;    Wordsworth  v.   Willan,  4  The    Vanderhlt,  6   Wall.  226 ;    The 

Esp.  273.  Bay  State,  3  Blatchf.  48. 

(tf)  Australian  Steam  Nav,   Co.  y.  {y)  See    The    Velocity,   and    oases 

Smith,  The  Victoria  and  The  Keila-  died  below. 


couniein 
xiyers. 
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^rtiol>M»  regulations ;  and  that,  if  they  are  then  on  different  sides  of 
the  river,  the  duty  of  each  is  to  pursue  her  course  as  if  the 
other  were  not  in  sight.  If,  when  they  first  sight  each  other 
on  opposite  sides  of  a  point  of  land,  they  are  both  in  mid- 
channel,  or  equi-distant  from  the  same  shore,  it  is  not  dear 
how,  and  on  which  side,  the  law  requires  them  to  pass  each 
other  (2).  It  may  happen,  in  such  a  case,  that  owing  to  the 
way  of  the  ships  through  the  water  and  the  set  of  the  tide  it 
is  possible  for  them  to  clear  each  other  with  certainty  in  one 
way,  and  in  one  way  only. 
Ciutoinaiy  In  most  tidal  rivers  there  is  a  customary  track  for  vessels 

going  with  the  tide,  and  another  for  those  going  against  it  (a). 
Its  course  depends  mainly  on  the  practice  for  ships  with  a 
fair  tide  to*  keep  in  its  strength,  and  for  those  with  a  foul  tide 
to  "  cheat "  it,  or  keep  out  of  its  strength.  In  a  winding 
river,  where  there  is  an  off-set  of  the  tide  from  the  points  into 
the  opposite  bights,  ships  usually  cross  from  one  side  of  the 
river  to  the  other  at  or  about  particular  places  in  the  different 
reaches.  It  has  been  held  that  such  a  practice,  although  not 
strictly  a  custom  binding  upon  all  ships,  is  one  which  a  ship 
is  justified  in  following  and  in  assuming  that  other  ships  will 
follow  (6).  And  it  appears  that  this  is  so  although  her 
position  with  regard  to  another  vessel  is  such  that  if  she  were 
in  the  open  sea  the  regulations  would  apply  and  require  her 
to  act  differently.  In  determining,  therefore,  what  are  the 
proper  steps  for  a  ship  to  take  in  order  to  avoid  another 
approaching  her  in  a  winding  river,  the  sinuosities  of  the 
river,  and  also  the  usual  course  of  vessels  in  the  river,  must 
be  taken  into  consideration.  In  cases  where^  if  each  ship 
continues  her  course  in  the  usual  track,  they  will  pass  clear, 
although  if  either  deviates  from  it  there  would  be  risk  of 
collision,  it  appears  that  the  regulations  do  not  apply,  and 
that  it  is  the  duty  of  each  vessel  to  continue  her  course  in  the 
usual  track  and  as  if  the  other  were  not  in  sight  (c). 

(t)  As  to  the  duty  of  two  aliips  for  ships  bound  down  the  ziyer  to 

rounding    a    bend    in    a   river    in  keep  either  to  the  north  or  to  the 

opposite  directions,  one  ontside  the  south  side  of  the  river  from  Millwall 

other,  see  The  By^oell  Cattle,  4  P.  D.  Pier  round  the  Isle  of  Dogs. 

219,  per  Brett,  L.  J.  if)  The  Eek  and  The  Ifiwrd,  L.  B. 

(a)  In  The  Cambria,  Ad.  Div.  May,  3  P.  C.  436,  442. 

1887,  Hannen,  P.,  was  advised  by  {e)  The   Fekin,   (1897)   App.  Oss. 

his  assessors  that  there  is  no  usage  533 ;    The   VeloeUy,  L.  B.  3  P.  0. 
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It  has  recently  been  held  in  the  Admiralty  Division  that  it  Artiele  26. 
is  a  prudent  rule  in  a  winding  tidal  river,  in  the  absence  of 
special  regulations,  for  a  steamship  about  to  round  a  point 
against  the  tide  to  wait  until  a  vessel  conung  in  the  opposite 
direction  has  passed  dear,  and  a  steamship  was  held  in  fault 
for  disregarding  this  precaution  in  the  Scheldt  (d). 

It  appears,  however,  from  a  decision  of  the  Court  of  Appeal, 
that  the  cases  above  cited  as  to  the  application  of  the  general 
regulations  in  a  winding  river  do  not  necessarily  apply  in  a 
river  where  there  are  in  force  special  rules  made  under  a  local 
Act  for  the  express  purpose  of  regulating  its  navigation. 
Although  the  Thames  Bules  (of  1872)  were  identical,  as 
regards  crossing  ships,  with  the  sea  regulations,  it  seems  to 
have  been  doubted  whether  the  decision  in  The  Velocity ^  and 
other  cases  following  it,  that  two  ships  rounding  a  point  are 
not  within  the  "crossing*'  rule,  would  be  followed  in  a 
similar  case  arising  under  the  Thames  Rules  («).  The 
particular  point  decided  in  The  Velocity  does  not  arise  upon 
the  existing  Thames  Eules,  which  contain  no  rule  correspond- 
ing to  the  "  crossing  "  rule  there  discussed.  But  the  prin- 
ciple involved  in  that  and  the  other  decisions  above  referred 
to  is  of  wide  application,  and  has  an  important  bearing  upon 
the  existing  Thames  Bules,  as  well  as  other  rules  for  the 
navigation  of  winding  rivers.  That  principle  is  that  the 
questions,  Whether  there  is  risk  of  collision  P  and.  What  rule 
is  applicable  where  there  is  such  risk  P  depend  rather  upon 
the  relative  positions  of  the  two  ships  in  the  river  as  regards 


44  ;    The  Cologne  and   The  Banger^  a  strong  opinion  that  where,  except 

L.  B.  4  P.  C.  519  ;  The  Esk  and  The  for  the  practice  of  the  river  as  to 

ITwrd,  L.   B.   3    P.   C.    436  ;    The  keeping  in  or  ont  of  the  strength 

Kjoberhaven,  2  Asp.  M.  C.  213,  217  ;  of  the  tide,  the  Trinily  Rule  of  1840 

bat  see  the  observationB  of  James,  would  apply,  the  case  was  not  taken 

L.  J.,  on  some  of  these  cases  in  The  out  of  the  rule  by  the  practice.    And 

Ocemo,  3  P.  D.  60  ;    see  also   The  in  The  Duke  of  Sussex,  1   W.  Rob. 

Milwaukee,  Brown,   Ad.  313.     The  274,  it  was  held  that  the  custom  of 

principle  adopted  in  the  aboye  cases  the  river  as  to  vessels  availing  them- 

by  the  Privr  Council,  that  in  de-  selves  of  the  strength  of  the  tide  was 

termining    the    application    of  the  superseded  by  the  Trinity  Rule, 

regulations  in  a  wmding  river  the  \d)  The  Talabot,  6  Asp.  M.  0.  602. 

customary  track  of  ships  is  to  be  So  in  America  :    The  F,   ^  P.  M, 

considered,  does  not  appear  to  have  (No.  2),  44  Fed.  Rep.  698 ;   aliter, 

been  foUowed  by   Dr.  Lushing^n  where  there  is  another  chann^  free 

under  former  Acts  and  rules.     In  for  the  descending  ^ip:    The  City 

The  Friends,  1   W.  Rob.  478,  and  of  Springifield,  26  Fed.  Rep.  168. 

The  Oagelle,  ibid.  471,  he  expressed  (e)  The  Oceano^  8  P.  D.  60. 
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Article  85. 


Amerioan 
cases  as  to 
the  applica- 
tion of  the 
regulations 
in  a  -winding 
river. 


mid-channel,  and  upon  the  customary  track  of  ships  in  the 
river,  than  upon  the  heading  of  the  two  ships  at  a  particular 
moment. 

The  following  cases  illustrate  the  view  taken  by  the 
Supreme  Court  of  the  United  States  as  to  the  application  of 
the  Eegulations  of  1863  in  a  winding  river. 

A  sailing  ship  descending  a  river  on  a  soutiierly  course 
sighted  a  steamship  ascending  it.  In  accordance  with  the 
practice  of  the  river,  the  sailing  ship  was  on  the  west,  and  the 
steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing  ship's 
helm  was  put  to  starboard  in  order  to  round  the  bend. 
Instead  of  porting,  so  as  to  resume  her  course  in  the  usual 
track  along  the  west  bank  at  a  point  where  the  channel 
turned  again  to  the  west  and  ran  in  its  original  soutlierly 
direction,  the  sailing  ship  continued  the  course  she  was  on 
after  her  helm  had  been  put  to  starboard.  Grossing  the 
channel  to  the  east  shore  she  ran  into  the  steamship,  which 
had  continued  her  original  course  along  that  shore.  It  was 
held  that  the  sailing  ship  was  in  fault  for  deviating  from  the 
customary  track  along  the  west  shore ;  that  her  duty  under 
the  rule  (identical  with  Art.  18  of  the  Regulations  of  18b3) 
requiring  her  to  keep  her  course  was  to  keep  her  course  cJong 
the  west  shore,  deviating  from  a  straight  course  only  so  far 
as  the  winding  of  the  river  required  (/).  The  judgment  of 
the  Supreme  Court  in  this  case  is  to  the  e£Pect  that  when  a 
point  of  land  or  other  obstruction  in  the  navigation  interferes 
with  the  literal  application  of  the  regulations,  they  are,  never- 
theless, to  be  complied  with  so  far  as  possible ;  that  a  vessel 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  vessels  will  pass 
dear  if  each  adheres  to  the  customary  track,  the  regulations 
have  no  application ;  and  that  a  vessel  deviating  from  the 
customary  track  in  supposed  obedience  to  the  regulations  is 
in  fault. 


(/)  Ths  John  1.  Hatbnmck,  8  Otto,  406 ;  cf .  The  New  Twrh,  82  Fed.  Rep.  819. 


WINDING  RIVER — CRAFT  PISHING. 
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In  The  Free  State  {g)^  a  sailing  ship  was  crossing  a  river  Article  25. 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamship  approaching  with  risk  of  collision ;  the  Supreme 
Court  held  that  the  duty  of  the  sailing  ship  was  to  keep  on 
her  course  across  the  river.  The  sailing  ship  ascending  a 
river  on  a  northerly  course  and  being  overtaken  by  a  steam- 
ship, starboarded  until  her*  head  was  N.W.  by  N.,  in  order 
to  give  the  steamship  more  room  to  pass  on  her  starboard 
hand.  While  crossing  the  river  on  the  N.W.  by  N.  course 
she  sighted  another  steamship  descending  the  river  and 
preparing  to  pass  the  ascending  steamship  port  side  to  port 
side.  After  being  passed  by  the  ascending  steamship  the 
sailing  vessel  ported  and  attempted  to  follow  in  her  wake,  so 
as  to  pass  the  descending  steamship  port  side  to  port  side. 
In  doing  so  she  came  into  collision  with  the  latter,  and  it  was 
held  by  the  Supreme  Court  that  she  was  in  fault  for  not 
keeping  her  N.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  rounding  a  point  or  bend  in  a  river  nearly  abreast,  it  . 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other.  The 
outside  boat  was  held  in  fault  for  a  collision  that  occurred 
while  attempting  to  get  in  to  the  shore  across  the  bows  of  the 
other  (A). 

In  The  Milwaukee  (t),  it  was  held  that  the  question 
whether,  in  a  winding  river,  two  ships  were  meeting  "  end 
on  "  is  to  be  determined  by  their  general  course  in  the  river, 
and  not  by  their  compass  course  at  a  particular  moment  while 
they  are  pursuing  the  windings  of  the  channel. 

Article  26. 
Sailing  vessels  under  way  shall  keep  out  of  the  way  of  sailing     Article  26. 
vessels  or  boats  fishing  with  nets,  or  lines,  or  trawls.     This  rule  Bailing  ships 
shall  not  give  to  any  vessel  or  boat  engaged  in  fishing  the  right  *^  ^J^P  °"*  . 
of  obstructing  a  fairway  used  by  vessels  other  than  fishing  vcshoIh  fishing  craft. 
or  boats. 

This  Article  is  new.  Although  limited  to  sailing  vessels, 
steam  vessels  are  bound  to  keep  out  of  the  way  of  sailing 

is)  1  Otto,  200.  [h)  The  Oceanm,  12  Blatchf.  430. 

(i)  Brown,  Adm.  313. 
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Artlele  86.  fishing  craft,  by  virtue  of  Art.  20.  What  e£fect  the  Artide 
may  have  as  regards  sailing  trawlers  at  work  is  not  clear. 
Hitherto  it  seems  to  have  been  assumed  that  a  trawler  at 
work  is  "under  way"  (k).  Under  Art.  26  it  would  seem 
that  a  sailing  trawler  at  work  is  not  a  "  sailing  vessel"  under 
way  within  the  meaning  of  some  of  the  regulations.  Steam 
trawlers  are  not  touched  by  Art.  26,  and,  so  for  as  they  can, 
must  comply  with  the  regulations  for  "  steam  vessels." 


Article  87. 

ProTUO  as  to 
special  oir- 
ouaBtanoes. 


Article  27. 

In  obeying  and  construing  these  ruks,  due  regard  shall  be  had 
to  all  dangers  of  navigation  and  collision^  and  to  any  special 
circumstances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  danger. 

This  Article  is  identical  with  Art.  23  of  the  Eegulations 
of  1884,  except  for  the  insertion  of  the  words  "and 
collision." 

The  concluding  words  of  this  Article  are  not  precisely  the 
same  as  those  of  57  &  58  Vict.  c.  60,  s.  419  (4)  (/), 
"  immediate  danger "  not  being  referred  to  in  the  statute. 
But  the  "circumstances"  mentioned  in  the  statute  would 
seem  to  be  the  same  as  those  mentioned  in  Art.  27,  namely, 
such  as  render  departure  from  the  regulations  necessary  in 
order  to  avoid  immediate  danger.  This  construction  of  the 
statute  gives  no  operation  to  the  last  words  of  sect.  419  (4), 
"  unless  it  is  shown,"  &c. ;  but  no  other  construction  seems 
possible,  and  it  was  adopted  by  the  House  of  Lords  in  The 
Khedive  {m). 

Whether  Art.  27  can  be  infringed  so  as  to  bring  into 
operation  57  &  68  Vict.  c.  60,  s.  419  (4),  was  discussed  in  The 
Sans  Pareil{n).  The  members  of  the  Court  of  Appeal 
differed  in  opinion,  and  it  became  unnecessary  to  decide  the 
point. 

Art.  27  appears  to  justify  a  departure  from  any  of  the 
regulations,  including  those  as  to  lights  and  fog  signals,  in 


(k)  See  The  Chman,  5  Asp.  H.  0. 
476  (sailiDg  trawler) ;  The  Tweedsdale, 
14  P.  D.  164  ;  The  Dunelm,  9  P.  D. 
104  (steam  trawlers) ;  supra,  p.  367. 


(f)  See  above,  pp.  38  eeq,,  as  to 
the  effect  of  this  enactment, 
(m)  5  App.  Cas.  876. 
(«)  (1900)  P.  267. 
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order  to  avoid  immediate  danger.  The  question  has  been  Article  87. 
raised  whether  a  steamship  at  anchor  in  a  fog  is  justified  by 
Art.  27  in  sounding  her  steam  whistle  for  the  purpose  of 
attracting  the  attention  of  another  vessel  heading  straight  for 
her  and  apparently  not  hearing  her  bell.  It  would  seem 
that  such  a  use  of  the  whistle  might,  under  exceptional  cir- 
cumstances, be  justified  (o).  But  the  circumstances  must  be 
very  exceptional  to  justify  the  use  of  any  light  or  fog  signal 
other  than  those  prescribed  by  the  regulations;  and  the 
stringent  provisions  of  57  &  68  Vict.  c.  60,  s.  419,  must  not 
be  overlooked.  Nor  would  a  seaman  be  held  in  fault  for  not 
instantly  arriving  at  the  conclusion  that  a  departure  from  the 
regulations  was  necessary  (/?). 

In  The  Benares  (q)  (1883),  it  was  held  by  the  Court  of 
Appeal,  that  where  there  is  one  and  only  one  "  chance  of 
escape "  from  collision,  a  seaman  is  justified  in  taking  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  the  regolations.  Under  former  regulations  there  was 
difficulty  in  reconciling  this  decision  with  dicta  in  The 
Khedive  (r)  to  the  effect  that  danger  from  collision  was  not  a 
circumstance  justifying  departure  from  the  regulations.  It 
was  probably  to  remove  this  difficulty  that  the  words  "  and 
collision  "  were  inserted  in  Art.  27. 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  however,  not  be  lost  sight  of.  In  the  former 
case,  the  ship  which  was  held  in  fault,  under  the  statute,  for 
having  infringed  the  regulations,  did  what  was,  though  not  a 
negligent  act,  in  fact  the  wrong  thing  in  point  of  seamanship, 
and  thereby,  probably,  caused  the  collision.  In  The  Benares 
the  ship  did  what  from  a  seaman's  point  of  view,  and  apart 
from  the  regulations,  was  the  right  thing ;  and  though  in  the 
result  it  failed  to  avert  a  collision,  it  did  not  cause  the  colli- 
sion, which  was,  from  the  first,  inevitable.     The  difference 

(o)  Cf.    The  Merchant    Frinee,    10       Blackburn,   pp.   895,   902;    and  of 

P.  D.  139,  supra,  p.  336.  Field,   J.,   in    the    American   case, 

f^\  a^Tk^  n^s^n^   Ai  n*,r«  ift«         ^^  Maggie  J,  Smith,  16  Dav.  349, 


flare. 


ness  of  the  ships,  when  first  seen  b^ 


(q)  9  P.  D.  16.  each    other,    was    a    oiroumstanoe 

(r)  6   App.  Gas.   876.     See   the  justifying  departure  from  the  regu- 

obflerrationB  of  Lords  Wataon  and  lations. 

M.  GO 
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^rtiele  87.  between  the  two  cases  is  that,  although  in  neither  of  them 
was  there  negligence  on  the  part  of  those  on  board,  in  the  one 
case  the  House  of  Lords  held  that  the  regulations  had  been 
infringed,  in  the  other  the  CoTut  of  Appeal  held  that  they 
had  not  been  infringed. 
Begnktiona         It  is  sometimes  attempted  to  urge  this  Article  as  aji  excuse 

II6V0F  to  I)© 

departed  from  for  a  departure  from  the  regulations  where  an  adherence  to 

except  for        them  would  have   prevented  a  collision.      In   such  a  case 
necesuty.  f-      , 

Art.  27  has  no  application ;  nor  does  it  in  any  way  affect  the 

universal  application  of  the  regulations  where  it  is  possible  to 

apply  them  so  as  to  avert  collision.     This  is  well  illustrated 

by  the  case  of  The  Khedive  (s).      There   a  steamship  was 

suddenly  put  into   a  difficulty,  and  risk  of  collision  was 

caused,    by  the   wrong    manoeuvre   of    another    steamship 

approaching  her.     The  former  stopped  her  engines,  but  did 

not  immediately  reverse,  though  she  did  reverse  before  the 

collision.    By  not  reversing  immediately  the  officer  in  charge 

did  not  show  himself  wanting  in  ordinary  care,  skill,  or  nerve, 

though  he  committed  an  error  of  judgment.    It  was  held  that 

he  had  departed  from  the  regulations. 

Safety  A  vessel  is  not  justified  in  departing  from  the  regulations 

their  uniform  because  she  fears  that  the  other  ship  will  not  comply  with 

and  exact        ^hem.     In  a  case  decided  imder  the  Trinity  Rules  of  1840, 
ODserranoe.  ,  .     . 

Dr.  Lushington  thus  laid  down  the  general  principle :  '^  I 

cannot  conceive  that  anything  would  be  more  likely  to  lead 

to  mischievous  consequences  than  to  suppose  that  a  vessel 

whose  duty  it  is  to  keep  her  course  should  anticipate  that 

another  vessel  will  not  give  way,  and  so  give  way  herself. 

The  consequence  would  be  that  there  would  be  no  certainty ; 

whereas  the  doctrine  I  have  upheld,  supported  by  your  (t.«., 

the  nautical  assessors')   authority,  is  that  in  cases  of  this 

description  you  ought  always  to  follow  the  general  rule. 

The  certainty  which  results  from  adherence  to  general  rules 

is,  in  my  opinion,  absolutely  essential  to  the  safeiy  of  na\d- 

gation"  {t).     Again  :  "All  rules  are  framed  for  the  benefit 

of  ships  navigating  the  seas,  and  no  doubt  circumstances  will 

arise  in  which  it  would  be  perfect  folly  to  attempt  to  carry 


(«)  5  App.  Cas.  876.  See  also  Ths  Superior,  6  Not.  of  Cas. 

(0  The  Test,  5  Not.  of  Cas.  276.       607. 
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into  execution  every  rule,  however  wisely  framed.  It  is,  at  ^^^<>^»  87. 
the  same  time,  of  the  greatest  possible  importance  to  adhere 
as  closely  as  possible  to  established  rules,  and  never  to  allow 
a  deviation  from  them  unless  the  circumstances  which  are 
alleged  to  have  rendered  such  a  deviation  necessary  are  most 
distinctly  proved  and  established;  otherwise  vessels  would 
always  be  in  doubt  and  doing  wrong  "  (m). 

The  case  of  The  Superior  {x)^  decided  under  the  Triniiy  Th$  Superior, 
House  Eule  of  1840,  is  a  strong  one,  as  showing  that  the 
necessity  of  observing  rules  of  navigation,  wherever  it  is 
possible  to  do  so,  has  been  insisted  upon  from  the  first.  A. 
was  a  brig  bound  down  the  Thames  against  the  flood-tide, 
with  the  wind  free.  B.,  a  brig  bound  up  the  river,  was 
required  by  the  rule  {y)  to  pass  to  the  northward  of  A.  Close 
ahead  of  A.  was  a  schooner,  which,  in  violation  of  the  Trinity 
Bule,  passed  to  the  northward,  or  inside  B.    Expecting  that 

A.  wotdd  follow  in  the  wake  of  the  schooner  and  pass  inside, 

B.  starboarded,  and  in  attempting  to  pass  outside  or  to  the 
southward  of  A.  came  into  collision  with  her.  B.  alleged 
that  there  was  no  room  for  her  to  pass  between  the  schooner 
and  A.  It  was  held  that  the  fact  of  the  schooner  having 
safely  passed  B.  on  the  wrong  side^-of  her  having  violated 
the  rule  with  impunity — was  no  justification  to  B.  for  herself 
violating  the  rule,  in  the  expectation  that  A.  would  not  obey 
the  rule,  but  would  follow  the  schooner,  and  pass  inside. 

In  The  Khedive  (s),  the  safety  which  arises  from  universal 
obedience  to  the  regulations,  where  it  is  possible  to  obey  them 
without  causing  a  collision,  was  strongly  insisted  upon  by  the 
House  of  Lords,  They  must,  it  was  said,  be  complied  with, 
although  in  the  particular  case  it  may  seem  to  be  better  sea- 
manship not  to  do  so.  "  These  rules  ...  are  general  rules," 
said  Lord  Hatherley,  "  to  be  adopted  by  all  persons  having 
charge  of  the  navigation  of  vessels,  with  the  exceptions  which 
have  been  pointed  out  (as  to  immediate  danger).     This  rule 


(tf)  The  John  Buddie,   5  Not.  of  was  close-hauled.    In  either  case  her 

Gas.  387 ;    cf .  The  Great  Etutern^  3  duty  as  to  passing  to  the  northward 

Moo.  P.  C.  N.  S.  31 ;  The  HighgaU,  of  the  other  ship  was  the  same. 
8upray  p.  406.  («)  Stoomvaart  Maatschappy  Neder- 

{x)  6  Not.  of  Cas.  607. "  land  v.  Peninsular  and  Oriental  Steam 

(y)  It    does   not   dearly    appear  Navigation  Co,^  The  Khedive,  6  App, 

whether  she  had  the  wind  free  (a  Gas.  876,  895,  904,  909. 
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Artieto8T.  (as  to  stopping  and  reversing)  is  not  laid  down  merely  for 
the  sake  of  the  vessel  oommanded  by  the  man  who  breaks  it, 
but  for  the  sake  of  the  vessel  conmianded  by  the  man 
approaching  at  a  distance,  and  who  has  no  right  or  reason  to 
suppose  that  he  will  break  it.  If  the  rule  is  observed,  every 
person  will  know  precisely  what  he  is  to  do,  and  will  say, 
*  I  will  carry  out  my  directions  entirely  with  that  knowledge/ 
On  the  other  hand,  if  the  Court  allows  these  rules  to  be  lightly 
departed  from,  the  result  will  be  the  very  evil  which  the  Act 
was  intended  to  prevent."  And  in  the  same  case,  Lord 
Watson  (a)  said : — "  It  was  the  deliberate  policy  of  the  legis- 
lature to  compel  sea  captains,  where  their  vessels  are  in  danger 
of  collision,  to  obey  tiie  rule  (Art.  16  of  1863),  and  not  to 
trust  to  their  own  nerve  and  skill." 

At  the  date  of  the  observations  of  Dr.  Lushington  in  the 
case  cited  above  (b)  there  was  in  force  no  enactment  or  rule 
corresponding  to  Art.  27.  A  saving  clause  restraining  the 
indiscriminate  application  of  the  statutory  rules  of  navigation 
first  appears  in  17  &  18  Vict.  c.  104,  s.  296.  An  Article  to 
the  same  efiect  (Art.  19)  is  included  in  the  Regulations  of 
1863.  The  purpose  of  such  an  enactment  clearly  is  to  pro- 
vide for  oases  where  a  literal  compliance  with  the  regulations 
would  cause  a  collision  or  bring  the  ships  into  certain  peril. 
The  stringency  of  the  existing  regulations  would  seem  to  be 
greater  than  that  of  the  (1840)  Trinity  House  rule  of  port 
helm.  In  The  Friends  (c).  Lord  Campbell  said  that  that  rule 
appKed  only  where,  by  its  application,  a  collision  "  may  prob- 
ably be  avoided." 
Alt.  27  pre-  Of  the  corresponding  Article  of  the  former  law  Dr.  Lush- 
rel^i^ans  u^gton  said  that  it  was  not  a  directory  enactment,  telling 
being  applied  persons  to  do  this  or  that,  but  that  it  released  them  from  the 
oolSaion.^*'^*^  severe  obligation  of  complying  with  the  regulation  imder 
circumstances  which  would  render  obedience  to  them  dan- 
gerous, when,  by  deviation,  they  might  escape  danger  {d). 
But  Art.  27  applies  only  to  cases  where  "  there  is  immediate 
danger,  perfectly  clear "  {e) ;   and  the  departure  from  the 

(a)  6  App.  Caa.  904.  Holt,  98.     See  The  CoHcordut,  L.  B. 

/h\  -p  A.fii\  1  A.  &  E.  93,  97. 

(d)  if.  450.  /^)  2^  .^^^  ^^  j^  j^j^  14 

{e)  4  Moo.  P.  0.  314,  320.  L.  T.  860;    The  Moderation,  1  Moo. 

(i)  The   Eliwa   and    The    Ormoeo,      P.  0.  628. 
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rales  must  be  no  more  than  is  necessary  (/).  It  "does  not  Artiele 87. 
prescribe  any  particular  measures  that  should  be  adopted  in 
departing  from  the  strict  terms  of  any  of  the  previous  regu- 
lations that  it  governs,  but  it  merely  states  that  in  construing 
and  obeying  these  regulations  as  far  as  possible  you  may  take 
into  consideration  urgent  attendant  circumstances.  ...  It 
is  common  sense ;  for  if  any  rule  were  laid  down  by  Act  of 
Parliament,  or  any  other  authority,  that  could  never  be 
departed  from  in  certain  states  of  circumstances,  such  a  rule 
would  necessarily  involve,  on  many  occasions,  the  destruction 
of  ships  which  it  was  intended  to  preserve  "  (g).  "  The  duty 
is  to  avoid  collision  by  observing  the  rules,  primarily;  by 
departing  from  them,  if  necessary,  to  avoid  danger  "  {h). 

Not  only  is  departure  from  the  rule  of  the  road  excused  by  Duty  to  avoid 
Art.  27,  where  the  rule  cannot  be  obeyed  without  collision,  ^Jthat *  "** 
but  a  literal  observance  of  the  regulations  cannot  be  set  up  purpose  to 
as  a  defence  where  the  collision  might  have  been  avoided  by  the  regu^™ 
ordinary  care  (t).     "  When  one  person  neglects  his  duty,  and  ^^^^^  ^ 
so  puts  another  into  danger,  the  second  is  not  justified  in 
doing  nothing  to  avert  that  danger,  though  it  is  caused 
entirely  by  the  fault  of  the  first"  (k).     "You  may  depart, 
and  you  must  deport,  from  a  rule  if  you  see  with  perfect 
clearness,  almost  amounting  to  certainty,  that  adhering  to 
the  rule  will  bring  about  a  collision,  and  violating  a  rule  will 
avoid  it;   and,  indeed,  this  is  provided  for  by  the   19th 
Article  "  (of  the  Eegulations  of  1863)  (/).    And,  again,  "  you 
have  no  right  to  stand  in  a  difficulty  upon  a  right,  though  it 
may  be  a  perfectly  good  right,  obstinately,  recklessly,  and 
regardless  of  the  safety  of  others"  (m).    Art.  27,  in  fact, 
merely  states  the  general  principle,  which,  it  is  submitted, 
would  prevail  in  the  absence  of  such  an  enactment.    The 

(/)  The  8arago88a^  7  Asp.  M.  C.  1002. 

289.  (•)   See   further    on   this,   tupra^ 

iff)  Ter  Dr.  Lnflhington   in    The  p.  20. 

Allan    and    The   Flora^   ubi  supra;  {k)  Fer   Brett,    L.  J.,    The  Jane 

and  see  The  Superior,  ubi  supra.    The  Baeotty  27  W.  R.  35. 

Supreme  Court  of  the  United  States  [1)   Ter  Dr.  LuBhingfton,  in   The 

used  simiiar  language  with  reg^ard  Boanerges  and  The  Anglo-Indian,  2 

to  the  operation  of  Art.  19  of  the  Mar.  Law  Gas.   O.   S.    239.      See 

Begnlations  of  1863  in  The  Cayuga,  also  The  Ida  and  The  Wasa,  infra ; 

U    Wall.    270;    The    Sunngside,    1  Handayside  ▼.   Wilson,  3  Gar.  &  F. 

Otto,  208.  528  ;  The  Lady  Anne,  15  Jur.  18. 

(h)  The   Hercules,   61    Fed.   Bep.  (m)  The  Legatus  and   The  Emily, 

452;     The   Spiegel,    84    Fed.    Rep.  Holt,  217. 
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^^^^^  W.  principle  was  thus  stated  by  Best,  C.  J.:—"  Although  there 
may  be  a  rule  of  the  sea,  yet  a  man  who  has  the  management 
of  one  ship  is  not  to  be  allowed  to  follow  that  rule  to  the 
injury  of  a  vessel  of  another,  where  he  oould  avoid  the  injury 
by  pursuing  a  different  course  "  (w). 

A  barque  close-hauled  on  the  starboard  taok  was  held  to 
be  solely  in  fault  for  a  collision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  tacL 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  under  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  collision  (o).  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision  with 
another  having  the  wind  free,  which  she  had  seen  a  mile  and 
a-half  off  and  did  not  attempt  to  avoid  (p) ;  and  more  recently 
a  schooner  on  the  starboard  tack  was  held  in  fault  for  doing 
nothing  before  she  came  into  collision  with  a  smack  hove-to 
on  the  port  tack  (q). 

The  Lady  AnnVj  close-hatiled  on  the  starboard  tack,  was 
meeting  another  ship,  doserhauled  on  the  port  tack.  It 
was  held  that  The  Lady  Anne  might  have  avoided  the 
collision  by  putting  her  helm  down  at  the  last  moment  and 
easing  off  her  head  sheets,  and  that  she  was  in  fault  for  not 
doing  so  (r). 

So  a  sailing  ship  will  be  held  in  fault  for  a  collision  with  a 
steamship  if  she  makes  no  attempt  to  avoid  a  collision,  where 
it  is  clearly  in  her  power  to  do  so.  In  such  a  case  a  mere 
adherence  to  the  letter  of  the  regulations  is  no  justification. 
In  The  Sunnysidey  a  sailing  ship,  with  the  wind  free,  saw  the 
mast-head  and  green  lights  of  a  steamship  half  a  point  on 
her  port  bow,  a  considerable  distance  off.  The  lights  were 
those  of  a  tug,  drifting  before  the  wind,  at  about  a  mile  and 
a-half  an  hour,  and  waiting  for  employment.     The  sailing 

{n)  Handaytide  v.   Wihon,  3  Car.  (p)  The    Oommeree,    3    W.    Bob. 

&  P.  628  ;  see  alao  Mayhew  ▼.  Boyee^  287 ;    bat  see  the  obseryatioxu   of 

1  Stark.  423  \   d.   The  C.  R.  Stone,  Sir  J.  Golville  on  this  case,  4  App. 

49  Fed.  Rep.  475  ;  The  Hereulea,  61  Cas.  672. 


%^J^-  Irfa'  tLd    THc    irasa,   15  (?)  ^'  '''>"'^'  «  ^-  »•  ^^■ 

li.  T.  103.  (r)  l%e  Ztufy  Amu,  16  Jar.  18. 
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sliip  kept  her  ooturse,  and  did  not  alter  her  helm  until  it  was  ArtM^  9t. 
too  late  to  avoid  the  tug.  It  was  held  in  America  by  the 
Supreme  Court  that  the  sailing  ship  was  in  fault,  as  well  as 
the  tug  («).  In  The  Zadok  {t),  a  sailing  ship  was  held  in  fault 
for  a  collision  in  a  fog  with  a  steamship,  because,  amongst 
other  acts  of  negligence,  after  she  heard  the  whistle  of  the 
steamship  approaching,  she  had  no  hands  stationed  at  the 
braces  ready  to  let  them  go  so  as  to  assist  the  helm  when  the 
steamship  came  into  sight  at  close  quarters. 

The  Tasmania  {u)^  a  steamship  going  three  and  a-half  knots, 
saw  the  red  light  of  another  steamship  one  mile  or  more 
distant,  and  two  points  upon  her  port  bow.  When  the  latter 
was  about  four  ship's  lengths  off,  the  green  came  into  view. 
No  alteration  in  speed  or  helm  was  made  until  the  hull  of  the 
other  ship  was  seen.  The  question  was  whether  The  Tastnania 
was  in  fault,  under  Art.  23,  for  not  having  altered  her  course 
before  the  collision.  After  different  decisions  in  the  Courts 
below,  the  House  of  Lords  held  that  she  was  not  in  fault  {x). 
And  in  The  Highgate  {y)^  Sir  James  Hannen  distinguished 
the  then  subsisting  decision  of  the  Court  of  Appeal  in  The 
Tasmania^  and  refused  to  hold  a  sailing  ship  in  f axdt  for  not 
taking  any  step  to  avoid  an  approaching  steamer  until 
collision  was  imminent,  saying  that,  ^^It  is  only  where  a  clear 
case  of  necessity  is  made  out  that  a  captain  can  excuse  himself 
for  not  following  the  rule." 

In  The  Sans  Pareil  (z),  a  question  of  great  importance  to 
those  in  command  of  ships  of  war,  and  also  to  seamen  who 
&11  in  at  sea  with  fleets  of  warships,  was  raised  and  discussed ; 
but  unfortunately  the  facts  rendered  a  decision  unnecessary. 
The  question  was,  whether  a  ship  (in  The  Sam  Pareil  a  tug 
and  tow)  that  falls  in  at  sea  with  a  fleet  of  warships,  steaming 
in  lines  of  dose  formation  across  her  bows  from  port  to  star- 
board, is  required  by  the  regulations,  or  by  the  rules  of  sea- 
manship, to  alter  her  course  and  go  under  the  stems  of  the 

(s)  The  Sunnyside,   1    Otto,   208  ;  course  by  the  sailing  ship. 
ne  General  Zee,  82  Fed.  Rep.  S30,  is  (0  9  P.  D.  114. 

a  rimjlar  case.    In   The  Fatria,  92  (^  15  App.  Gas.   223,  reveraing 

Fed.  Rep.  411,  an  oyertaken  sailing  14  p,  p.  53, 
ship  was  neld  in  fault  for  not  lufBng ;  .  /  , .'. . 

but  see  The  Bougainville  v.  The  Jarnee  y'  „  ^ 

C,  Stevenson,  L.  R.  6  P.  C.  316,  for  W  ^  -^^P-  M-  0.  612. 

a  ease  of  premature  alteration  of  her  (2)  (1900)  P.  267,  275,  280. 


456 


TH£  BEQULATIONS. 


^'^^•^'  last  of  the  fleet,  or  whether  she  is  required  or  entitled  to 
adhere  to  the  letter  of  the  Grossing  rule  (Art.  21),  and  to  keep 
her  oourse  so  as  to  pass  through  the  suooessive  lines  of  the 
fleet.  The  assessors  in  the  Admiralty  Division  gave  one 
opinion,  those  in  the  Court  of  Appeal,  the  opposite ;  and  the 
four  learned  judges  who  dealt  with  the  case  appear  to  have 
been  equally  divided  in  their  opinions.  To  the  present 
writer  it  seems  probable  that  the  weighty  observations  of 
Romer,  L.  J.  (a),  express  the  view  of  the  law  that  wiQ 
ultimately  prevail  when  the  point  arises  for  decision ;  namely, 
that  it  is  the  duty  of  the  ship  to  go  astern  of,  or  in  some 
other  way  to  keep  out  of  the  way  of  the  fleet. 
£^^^<**  Great  caution  must  be  used  in  applying  the  principle 

from  the  recogmzed  in  some  of  the  above  cases,  that  under  some 
"^fi^***"^-  circumstances  it  is  the  duty  of  a  ship  to  disobey  the  regula- 
tions. It  may  be  applied  only  where  the  circumstances  are 
very  exceptional.  "  The  principle  of  law  that  you  are  not  to 
adhere  to  strict  rules  of  navigation,  but  avoid  an  accident  if 
possible,  is  a  doctrine  to  be  very  carefully  watched "  (6). 
The  Court  will  not  hold  a  ship  in  fault  for  not  departing 
from  the  regulations  in  a  case  where  they  WQveprimd  facie 
applicable,  and  the  other  ship  failed  to  comply  with  them, 
unless  it  is  clearly  proved  that  those  on  board  the  first  ship 
might  with  reasonable  care  have  seen  that  the  other  ship  was 
not  going  to  comply  with  the  regulations ;  and  further,  that 
they  should  have  seen  this  at  a  time  when  it  was  in  their 
power  to  avoid  the  collision. 

A  ship.  A.,  close-hauled  on  the  port  tack,  and  another,  B., 
on  the  starboard  tack  with  the  wind  free,  were  on  crossing 
courses.  A.  stood  on  until  immediately  before  the  collision, 
when  she  luffed.  B.  neglected  to  keep  out  of  the  way,  as 
required  by  the  regulations.  It  was  held  that  A.  was  in 
fault  as  well  as  B.,  because  she  pertinaciously  kept  her 
oourse,  when  she  ought  to  have  seen  that  B.  was  not  going 
to  keep  out  of  the  way  in  compliance  with  the  law ;  and  in 
so  deciding,  the  Court  relied  on  The  Cotnmerce  (c).  The 
Privy  Council  reversed  the  decision  of  the  Court  below,  and 


(a)  (1900)  P.  288.  6  Not.  of  Cfts.  276. 

{b)  Per  Dr.  Luahington,  The  T^t,  (c)  3  W.  Bob.  287. 
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held  that  A.  was  not  in  fault.  Sir  J.  W.  Colville,  in  Article  87. 
delivering  the  judgment  of  the  Privy  Council,  said  :  "  Their 
lordships  remark  that,  though  the  principle  involved  in  that 
case  {The  Commerce)  may  be  in  itself  a  sound  one,  it  is  one 
which  should  be  applied  very  cautiously,  and  only  when  the 
circumstances  are  clearly  exceptional.  They  conceive  that  to 
leave  to  masters  of  vessels  a  discretion  as  to  obeying  or 
departing  from  the  sailing  rules  is  dangerous  to  the  public ; 
and  that,  to  require  them  to  exercise  such  discretion,  except 
in  a  very  clear  case  of  necessity,  is  hard  upon  the  masters 
themselves,  inasmuch  as  the  sKghtest  departure  from  these 
rules  is  almost  invariably  relied  on  as  contributoiy  negli- 
gence "  {d). 
Art.  27  is  not  intended  to  apply  to  a  case  where  the  ntheregula- 

•I    ..  it  !•   J       'i-L  J  i  ticmfl  cannot 

regulations  cannot  be  complied  with,  nor  to  a  case  where  be  complied 
non-compliance  could  not  by  possibility  have  caused  the  with,  or  can- 
collision.     In  such  a  case  non-compliance  with  the  regula-  ^edwith, 
tions  is  immaterial  upon  the  question  which  ship  is  in  fault,  J^u^^^*^ 
but  that  is  so  by  virtue  of  the  general  law,  and  not  under  Art.  27  does 
Art.  27  {e).    But  it  appears  that  where  the  collision,  though  ^^  ^^^^' 
in  fact  inevitable,  may,  in  the  opinion  of  a  seaman  of 
ordinary  skill,  be  avoided  by  departing  from  the  regula- 
tion (/)  which  is  primd  facie  applicable,  the  ship  will  not  be 
held  in  fault  for  a  departure  from  the  regulations  merely 
because  the  collision  has  occurred  (g). 

Nothing  in  the  regulations  requires  a  ship  to  take  a  measure  A  ship  ia 
which  puts  her  into  imminent  peril  (h).     A  vessel  is  not  ^e^^*° 
bound  to  obey  the  rule  requiring  her  to  port,  if,  by  porting,  dangerona  to 
she  will  incur  serious  danger  by  going  ashore  («),  or  striking 
another  ship  (k).    In  such  a  case  Art.  27  may  apply  to  both 

(d)  The  William  Frederick  and  The  (/)  The  Benares^  9  P.  D.  16. 

Bufoffed  Chrittensen,  4  App.  Cas.  669;  ^)  See  The  Khedive,  5  App.  Cas. 

and  see  The  LegaUis  and  The  Emilys       876,  902. 

°W'^^>A*  aty  of  Antu^p  and  „(f)  J**  ?•  ^f"  ^■The^'^, 

TheFriedrich,  L.  L  2  P.  C.  25,  34  ;  1? V  J   r\^^ ^"'if"":?^.  '«^«' 

and  »upra,  p.  403.    Of.  per  Bmith,  ^^^t  ^"^t""*  .^'*^^';,**  f  '"J* 

L^  J.,  ^  ne  San»  Par  J,  (1900)  P.'  ?S'*^,''»^?  ^^  >'"'»?«*  7^  *» 

267,282:  "Where  a  man  is  oailed  5™^?^'  |^. J°„*^«    *"*>    *" 

upon  to  do  his  l)e8t  beoatiBe  the  ooUi-  departing:  bom  Art.  21. 

gion  regulations  cannot  be  oarried  (•)  "**  Lueta  Jmtina  t.  Tkt  Mtxi- 

ont,  there  cannot  be  a  breach  of  the  "O"!  Holt,  130. 

regaUtions  within  sect.  419  of  the  (k)  Tht  Concordia,  L.  B.  1  A.  ft  E. 

Kerdiant  Shipping  Act,  1894."  93. 
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A^f^^  gy.  vessels,  or  to  one  of  them.  It  excuses  non-oomplianoe  with 
the  Article  requiring  her  to  port  on  the  part  of  the  one 
yessel,  hecause  of  the  rock  or  shoal ;  and  if,  in  order  to  avoid 
a  collision,  it  is  necessary  for  the  other  vessel  to  depart  from 
the  regulations,  it  is  her  duty  to  do  so,  and  Art.  27  excuses 
her  departure. 
"  Special  oir-  go^  where  a  ship  required  by  the  regulations  to  keep  out  of 
the  way  is  unable  to  do  so,  it  is  the  duty  of  the  other  not  to 
keep  her  course,  but  herself  to  keep  out  of  the  way.  Two 
vessels,  close-hauled  on  opposite  tacks,  were  crossing,  and  the 
ship  on  the  port  tack  could  not  bear  up  for  fear  of  ooUisionj 
and  could  not  go  about  because  of  a  shoal.  It  was  held  (in 
America)  that  the  ship  on  the  starboard  tack  was  in  fault  for 
not  keeping  out  of  the  way  (/). 

Two  ships  were  beating  to  windward  in  company  on  the 
same  tack.  The  leeward  ship  had  to  go  about  for  a  third 
ship.  The  windward  ship  did  not  observe  her  go  about  and 
fouled  her.  It  was  held  that  there  were  "special  circum- 
stances "  which  made  it  the  duty  of  the  windward  ship  to  go 
about  when  the  other  did  (m). 

A  tug,  whilst  being  overtaken  by  another  vessel,  was  com- 
pelled to  alter  her  course  to  clear  a  third  ship.    The  overtaking 
vessel,  in  consequence  of  the  tug's  alteration  of  course,  fouled 
the  tow.     She  was  held  alone  in  fault  (n). 
Disabled  If  a  vessel  is  partially  disabled,  or  in  a  condition  which 

^'  prevents   her  answering  her  helm  readily,  she  must  take 

precautions  in  time,  and  do  all  she  can  to  comply  with  the 
regulations  effectually  (o).  A  brig  hove-to,  reefing  top- 
sails, was  held  in  fault  for  not  porting  (/?).  Where  a  ship 
had  no  head  sail  on  her,  and  the  regulations  required  her  to 
bear  up,  it  was  held  that  it  was  the  duty  of  those  on  board 
to  take  the  after  sail  off  her,  so  that  she  might  be  better  able 
to  bear  up($'). 

If  it  appears  that  a  vessel  is  unable  to  comply  with  the 
regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 
other  reasons,  it  is  the  duty  of  those  on  board  the  other  to 


(0  The  Ann  Caroline,  2  Wall.  538.  Fed.  Bep.  893. 
(m)  The  Commodore  Jones,  25  Fed.  lo)  The  Teet,  5  Not.  of  Cas.  276. 

Bep.  506.  Ip)  The  Blenheim,  1  Sp.  285. 

(n)  Whiteaeh  y.    The   Winnie,   64  (q)  The  Calcutta,  21  L.  T.  768. 
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watch  her  closely.     They  have  no  right  to  speculate  on  the    ^^^^^  ^' 
disabled  ship  being  able  to  keep  out  of  the  way,  but  they 
should  themselyes  at  once  take  steps  to  make  the  collision 
impossible  (r). 

It  was  held  in  America  that  the  fact  of  a  schooner's  flying- 
jib  being  carried  away  was  no  excuse  for  her  not  bearing  up; 
and  that  the  other  ship  was  not  in  fault  because  she  failed 
in  the  daytime  to  see  that  the  schooner  was  partially 
disabled  (s). 

To  justify  a  departure  from  the  regulations  which  is  Keoeesityof 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  f^ihe 
there  must  be  clear  proof  that  an  adherence  to  them  would  '©firolations 
have  caused  such  danger,  and  also  that  the  step  taken  was  proved, 
the  right  step(^).  It  is  not  enough  to  show  that,  if  the 
approaching  ship  had  taken  one  manoeuyre  when  others  were 
open  to  her,  obedience  to  the  regulations  would  have  increased, 
instead  of  diminishing,  the  risk  of  collision.  Therefore, 
where  the  steamship  San  Salvador  was  approaching  the  steam- 
ship Memnon  on  a  crossing  course,  having  her  on  her  own 
starboard  bow,  and  taking  no  step  to  keep  out  of  the  way, 
and  the  speed  of  the  latter  was  such  that  in  the  existing 
circumstances  she  would  probably  have  passed  safely  across 
the  former's  bows.  The  Memnon  was  held  in  fault  for  not 
stopping  her  engines,  although,  had  the  San  Salvador  kept 
her  course,  the  risk  of  collision  would  have  been  increased 
and  not  diminished  by  The  Memnon  slackening  her  speed  (w). 
"Where  it  is  possible  to  comply  with  the  reg^ulations,  Art.  27 
would  be  no  excuse  for  departing  from  them.  In  a  case 
under  the  Trinity  Bules  of  1840,  it  was  held  that  it  was  no 
excuse  for  not  observing  the  rules  that  the  night  was  very 
dark,  and  that  the  other  ship  was  not  seen  until  she  was  very 
dose  (2;). 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  clear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 
necessary,  she  was  held  in  fault  for  a  collision  with  the 

(r)  The  Pritcilla,  L.  R.  4  A.  &  E.  {fi  The  Ooneordia  y.   The   Esther, 

125.     See  also  The  Ch,  JRaab,  Brown,  L.  R.  1  A.  &  E.  93.    And  see  The 

Adm.  453.  Corsica,  9  Wall.  630. 

(*)  The    JSr.    P.   Baldwin,   Brown,  iu)  TA*  J/iJm»off,  6  Asp.  M.  0.  488 

Ad.  800.  {»)  The  Flint,  6  Not.  of  Cas.  271. ' 
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from  the 
regnh&tioxu 
held  not 
juatifiable. 


Oonyenienoe 
so  excuse  for 
departing 
from  the 
r^golations. 


other  steamship  (y).  The  obligation  on  a  ship  which  seeks  to 
justify  a  departure  from  the  regulations  is  heavy.  She  takes 
upon  herself  the  obligation  of  showing  both  that  the  depar- 
ture was  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calculated 
to  avoid  that  danger  (2). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and  a 
strong  wind  and  tide  against  her,  was  held  not  to  justify  her 
departing  from  the  rule  requiring  her  to  keep  out  of  the  way 
of  an  approaching  sailing  ship  (a).  And  where  a  large 
steamship  of  1,356  tons  had  a  disabled  steamship  of  1,495 
tons  in  tow,  and  was  fast  to  the  latter  by  a  tow  rope  and 
chain  cables  of  such  length  that  from  the  bow  of  the  towing 
vessel  to  the  stem  of  the  other  was  nearly  a  quarter  of  a  mile, 
it  was  held  by  the  Privy  Council  that  those  circumstances  did 
not  justify  a  departure  from  the  rule  requiring  steamships  to 
keep  out  of  the  way  of  a  sailing  ship  (6). 

Two  steamships  on  crossing  courses,  both  making  for  a 
pilot  cutter,  must  keep  clear  of  each  other  by  observing  the 
regulations.  The  fact  that  they  are  both  making  for  the 
cutter  does  not  justify  the  steamship  with  the  other  on  her 
starboard  hand  in  neglecting  to  keep  out  of  the  way  {c). 

A  sailing  ship  beating  to  windward  ahead  of  a  steamship 
is  justified  by  Art.  27  in  going  about  when  she  has  stood  in 
towards  a  sand  ahead  of  her  as  near  as  is  prudent,  although, 
except  for  the  danger  of  going  ashore,  it  would  be  her  duty 
to  keep  her  course  (d). 

It  seems  that  Art.  27  does  not  justify  a  departure  from 
the  regulations  on  the  ground  that  it  was  reasonable 
to  expect  that  the  force  of  the  blow  would  thereby  be 
diminished  (e). 

Where  a  collision  may  be  avoided  by  obeying  the  regula- 
tions, it  is  not  a  sufficient  excuse  for  departing  from  them 
that  the  collision  might,  with  equal  safety  and  more  con- 


(y)  The  Concordia  and  The  Esther, 
L.  R.  1  A.  &  E.  93. 

(z)  The  Agra  and  The  Elizabeth 
Jenkins,  L.  R.  1  P.  G.  601. 

(a)  The  Warrior,  L.  R.  3  A.  &  E. 
663. 

(h)  The  American  and  The  Syria, 


L.  R.  4  A.  &  E.  226 ;  on  appeal, 
L.  R.  6  P.  C.  127. 

(e)  The  Ada  y.  The  Sappho,  1  Asp. 
M.  0.  476. 

(d)  The  OrweU,  supra,  p.  412. 

(e)  The  Khedive,  6  App.  Gas.  876. 
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veniently  have  been  avoided  by  one  or  both  ships  departing  Artieto  27. 
from  the  regulations.  Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearlj 
end  on  and  a  little  on  her  starboard  bow,  it  was  held  that  the 
law  required  her  to  port,  and  that  she  was  in  fault  for  star- 
boarding, although  by  porting  she  would  have  had  to  cross 
the  bows  of  the  other  ship  (/). 

If  a  ship  that  is  close-hauled  must,  in  order  to  avoid  a  A  ship 
collision,  either  luflE  or  bear  up,  it  has  been  said  that  the  more  ^^^  i^ 
prudent  course  for  her  is  to  luff,  if  possible,  "  so  as  thereby  to  i'  poaaible, 
stop  her  way,  and  mitigate  as  far  as  possible  the  effects  of  a  bear  up. 
collision,  if  a  collision  should  take  place  "  (j/). 

Although  the  steps  which  the  regulations  require  two  Neither  dup 
vessels  approaching  with  risk  of  collision  to  take  are  not  S^m^T"^^ 
necessary,  in  the  sense  that  a  collision  would  certainly  be  regiJatiOTa 
avoided  by  only  one  of  the  vessels  obeying  the  regulations,  of  the  other 
the  law  must  be  obeyed  by  both.     A  vessel  departing  from  o^^^firt^ao- 
the  regulations  will  not  be  excused  on  the  ground  that  the 
collision  would  have  been  avoided  if  the  other  vessel  had  not 
disobeyed  the  law.     In  such  a  case  Art.  23  is  no  justification 
for  either  ship  in  departing  from  the  regulations.     Thus, 
where  two  steamships  were  meeting  end  on,  and  a  colliBion 
would  not  have  occurred  if  either  had  put  her  helm  to  port, 
both  were  held  in  fault  by  the  Supreme  Court  of  the  United 
States  (A). 

It  remains  to  be  decided  what  effect  Art.  28  has  upon  the  Combined 
application  of  Art.  27.     In  America,  where  a  "whistling  "  J^^^T^nd 
rule  similar  to  that  of  Art.  28  has  been  in  force  for  many  Art.  28. 
years,  it  has  been  held  that  a  steamship  signalling  to  another 
that  she  intends  to  depart  from  the  regulations,  and  departing 
from  them,  is  not  in  fault  for  such  a  departure  if  it  was 
agreed  to  by  the  answering  signal  from  the  other  ship.     But 
strict  proof   was  required  that  the  assenting    signal  was 
given  (t). 

(/)  The   Araxea  and    The   Block  ship  to  keep  oat  of  the  way  of  a  tag 

Prinee,  16  Moo.  P.  C.  122.  This  case  and  her  tow  npon  groancLs  of  oon- 

was  decided  under  the  Act  of  1854  ;  yenienoe,  mast  be  taken  with  caation. 

it  is  submitted  that  the  decision  would  (^)  The  Agra  and   The   JSiigabeth 

haye  been  the  same  under  the  exist-  Jenkins,  L.  R.  1  P.  C.  501. 

ing  regulations.     The  obsenrations  (h)  The  America,  2  Otto,  432. 

in  The  Arthur  Gordon,  Lush.   270,  (i)  The  Milwaukee,  1  Brown,  Adm. 

with  regard  to  the  duty  of  a  sailing  313. 
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^*^^^^  ^'  It  would  probably  be  held  that  where  a  ship  is  hailed  by 
another  to  take  a  particular  course,  if  she  does  so  and  a  col- 
lision occurs,  the  latter  could  not  be  heard  to  say  that  the 
former  was  wrong  for  departing  from  the  regulations  {k). 

Sound  Signals  for  vessels  in  sight  of  one  another. 
Article  28. 
Article  88.         y^  trords  "  short  blast "  used  in  this  Article  shall  mean  a 
Helm  fdgnals.  blast  of  about  one  seco)id^s  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel  under 
tcay  in  taking  any  course  authorized  or  required  by  these  rules 
shall  indicate  that  course  by  the  following  signals  on  her  whistle 
or  siren,  viz. : — 

One  short  blast  to  mean,  "  /  am  directing  my  course  to  star- 
board:' 

Two  short  blasts  t^  mean,  "J  am  directing  my  course  to 
port.'' 

Three  short  blasts  to  mean,  "Jfy  engines  are  going  full  speed 
astern." 

This  Article  corresponds  with  Art.  19  of  the  Regulations 
of  1884 ;  but  it  differs  from  it  in  the  important  substitution 
of  "  shall "  for  "  may,"  and  in  the  omission  of  the  declara- 
tion that  the  use  of  the  signals  is  optional. 

"  Authorized  "  has  a  larger  meaning  than  "  required,"  and 
includes  any  course  which  good  seamanship  suggests  with 
reference  to  the  safety  of  the  other  ship  (/). 

It  has  been  held  in  America,  where  a  similar  rule  has  long 
been  in  force,  that  a  steamship  cannot  by  her  whistle  dictate 
to  another  a  departure  from  the  regulations  {m).  The 
American  rules  require  an  answering  signal  to  be  given.  If, 
after  an  exchange  of  signals,  either  vessel  departs  from  her 
agreed  course,  she  is  held  in  fault  (n). 

The  Article  has  no  operation  in  a  fog  so  thick  that  the 
vessels  cannot  see  each  other.  It  would  probably  be  held  that 
a  vessel  is  not  in  sight  of  another,  within  the  meaning  of  the 

{k)  See  above,  p.  6,  and  oaeea  there  W  The  Milwaukee,  Brown,  Ad. 

cited.  31^- 

W  Th4  8t.  John'f,  42  Fed,  Rep. 
(0  The  Uskmoor,  (1902)  P.  260.  75'  *  *^ 
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Article,  until  the  course,  or  at  least  the  heading,  of  the  other 
can  be  made  out. 

The  signals  must  not  be  used  by  a  ship  at  anchor  (o) ;  or, 
as  it  would  seem,  under  any  circumstances  other  than  those 
mentioned  in  Art.  28. 

Failure  to  comply  with  Art.  28  will  probably  bring  the 
ship  within  the  pendty  of  57  &  58  7ict.  c.  60,  s.  419. 

A  steamship  was  coming  out  of  dock  in  the  Mersey  under 
a  starboard  helm,  with  a  view  to  bring  up  alongside  the  river 
wall.  It  was  held  that  she  was  not  required  by  Art.  28  to 
sound  two  blasts  to  a  steamship  that  was  coming  down  the 
river,  on  the  ground  that  her  starboarding  had  no  reference 
to  the  latter  ship  (jt?). 


Artiolo  88. 


No  vessely  under  any  circumstances^  to  negkct  proper  prC' 
cautions. 

Article  29. 

Nothing  in  these  rules  shall  exonerate  any  ship^  or  the  owner^     Artiole  89. 


or  Piaster,  or  creiv  thereof,  from  the  consequences  of  any  neglect  Proper  pre- 
to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper  ^^wJl"* 
look-out,  or  of  the  neglect  of  any  precaution  which  may  ft^  in  all 
required  by  the  ordinary  practice  of  seamen,  or  by  the  special 
circumstances  of  the  case. 

This  Article  is  identical  with  Art.  24  of  the  Regulations  of 
1884.  It  seems  difficult  to  attribute  to  it  any  legal  effect. 
It  was  inserted  in  the  regulations,  probably  ex  abundante 
cautel&y  and  as  a  declaration,  not  to  be  overlooked  by  seamen, 
of  the  legal  consequences  of  negligence. 

In  the  Sans  Pareil  (q)  it  was  suggested  that  bad  seamanship 
may  cause  a  ship  to  be  deemed  to  be  in  fault  under  57  &  58 
Vict.  c.  60,  s.  419,  and  the  Court  was  divided  in  opinion  upon 
the  point.  It  is  submitted  that  Art.  29  cannot  be  infringed 
within  the  meaning  of  s.  419. 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her  with 


(o)  n^ifa/my,  llOFed.Rep.  227. 

(p)  The  Moume,  (1901)  P.  68.  It 
is  not  (dear  that  the  two  ships  were 
in  sight  of  each  other  when  the  helm 


was  first  put  to  starboard. 

(q)  (1900)    P.    267.      See   supra, 
p.  63. 
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Artiele  89. 


Preoaationa 
required  by 
theordiiuuy 
praotioeof 


Look-out. 


_  due  regard  to  the  ordinary  rules  of  seamansliip,  and  under 
special  circumstances  to  depart  from  the  regulations,  has  been 
already  referred  to  (r).  What  is  required  of  seamen  is 
ordinary  skill  and  ordinary  intelligence ;  they  are  not  expected 
to  foresee  and  provide  against  every  accident.  But  where 
literal  compliance  with  the  regulations  is  not  enough  to  avoid 
a  collision,  all  must  be  done  that  a  seaman  of  ordinary  skill 
and  intelligence  would  do  to  keep  clear  of  the  other  ship  («). 
Where,  for  example,  an  alteration  of  the  helm  is  not  enough, 
the  helm  must  be  assisted  by  lowering  the  peak  or  letting  go 
the  foresheets  {t).  So,  a  vessel  has  been  held  in  fault  for  not 
backing  her  yards  (w). 

The  law  as  to  what  is  proper  care  and  skiQ  in  navigation 
and  what  axe  precautions  required  by  the  ordinary  practice  of 
seamen,  is  illustrated  by  numerous  decisions,  some  of  which 
are  here  collected. 

First,  as  to  look-out :  If  a  ship  is  proved  to  have  been 
negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her  negli- 
gence. Though  the  other  ship  has  no  lights,  it  is  negligence 
not  to  see  and  avoid  her  on  a  clear  night  (x) ;  but  if  the 
absence  of  look-out  clearly  had  nothing  to  do  with  the  colli- 
sion, it  wlQ  not  be  deemed  to  be  a  fault  contributing  to  the 
collision  (y). 

The  look-out  must  be  vigilant  and  sufficient  according  to 
the  exigencies  of  the  case.  The  denser  the  fog  and  the  worse 
the  weather  the  greater  the  cause  for  vigilance.  A  ship  can- 
not be  heard  to  say  that  a  look-out  was  of  no  use  because  the 
weather  was  so  thick  that  another  ship  could  not  be  seen  until 
actually  in  collision.  In  The  Mellona  (2),  Dr.  Lushington 
said : — "  It  is  no  excuse  to  urge  that  from  the  intensity  of  the 
darkness  no  vigilance,  however  great,  could  have  enabled  The 
Mellona  to  have  descried  The  Oeorge  in  time  to  avoid  a  coUi- 


s 


fr)  See  pp.  2,  448  seq.^  above. 

(«}  The  jMtnond  and  The  Earl  of 
JSlgin,  L.  R.  4  P.  C.  1 ;  The  City  of 
Antwerp  and  The  Frtedrich^  Inman 
V.  Beck,  L.  R.  2  P.  C.  25. 

(<)  The  Lady  Anne,  15  Jur.  18 
The  Stranger,  6  Not.  of  Gas.  36,  38 
The  Marpesia,  L.  R.  4  P.  0.  212 
The  Ultter,  1  Moo.  P.  0.  N.  S.  31 


TheZadok,  9  P.  D.  114,  117. 

(ti)  The  James,  Swab.  55. 

(V)  The  Viola,  69  Fed.  Rep.  632. 

(y)  The  Dexter,  23  Wall.  69 ;  7%e 
Farragut,  10  WaU.  337  ;  The  Clarion, 
27  Fed.  Rep.  128;  The  George  Murray, 
22  Fed.  Rep.  117. 

(a)  3  W.Rob.  7,  13. 
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fiion.     In  proportion  to  the  greatness  of  the  necessity,  the     Article  29. 
greater  ought  to  have  been  the  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  well  as  at  night.  They 
should  not  be  engaged  upon  any  other  duty ;  and  they  should 
be  stationed  in  the  bows,  or  in  that  part  of  the  ship  from 
which  other  vessels  can  best  be  seen  (a).  On  board  a  Mersey 
ferry-boat  the  proper  place  for  the  look-out  was  said  to  be  on 
the  bridge  between  the  paddle  boxes  (J).  When  passing  over 
a  fishing  ground  a  specially  vigilant  look-out  must  be  kept  to 
avoid  fishing-boats  (c).  A  vessel  brought  up  in  a  frequented  Anchor 
channel  (d)  should  have  an  anchor  watch  ready  to  sheer  her 
dear  of  an  approaching  vessel,  or  to  give  her  chain  (e).  For 
a  large  steamship  going  eleven  knots  off  Dungeness,  a 
crowded  part  of  the  English  Channel,  on  a  hazy  night,  the 
Privy  Council  considered  that  one  hand  on  the  look-out  was 
not  sufficient  (/).  It  was  held  negligence  that  an  anchor 
watch  was  not  kept  on  board  a  ship  at  moorings  in  the  river 
Tyne,  the  weather  being  bad  and  threatening  {g).  On  board 
a  steamship  in  daylight  in  the  Clyde,  the  pilot,  an  officer,  and 
a  hand  (not  properly  qualified  for  the  duty)  were  held  to  be  a 
sufficient  look-out  (h). 

The  necessity  in  the  Thames  of  a  look-out  on  the  f  orecastie 


(a)  The  Diana,  1  W.  Bob.  131 ;  4  Masters    and    The   Raynor^   Brown, 

Moo.  P.  G.  11 ;  The  Batavier,  9  Moo.  Adm.   342  ;    The  Marcia   Tribou,   2 

P.  G.  286 ;  The  Bold  Buccleugh,  1  Pr.  Sprague,  17. 

365.    ^THeMorZ,Li,M,^y,^.  ^ O^J^'^L'^^U^^^i 

(»■)  The  mrral,  3  W.  Rob.  56.  "Tj*''^  oertifioate  for  not  haring 

(e)  The  Bobert  and   A«n    y.    The  »«' *^°  """  "^  *«  ^°*'^"?"^''^?" 

Lhyde,  Holt,  85.  ?T'°*^  fT^\  a    ^^-  ^>^ 

(rf)  Bat  nit,  it  oeema,  eUewhere :  i?^«^.?*  v**  Admiralty  Division 

TheM.  J.  MeCaldin,  35  Fed.  Hop.  "^  *^'*  there  was  nothing  in  the 

830  ;    The  Eraetm  Corning,  25  FeS.  ««=«^t««'»  <>*  the  case  to  require 

TB^*  gy2  TooTo  than  one  man  on  the  look-oat ; 

(e)  See'  lack  y.  Seward,  4  Car.  &  '^  ^^^.  %^'^  *e  decUion  of  the 

P.  106;   7aHde,pU,nk^.mUcr,tS..lk  ^-^L'^L^^    C,     y^^l^^ 

M.  169  ;  and  The  Sichnwnd  a^d  The  ^^,  ^*''t?«^'  *^\Pb  V*\^'^J> 

.B.J«,^A«<««.,63Fed.Rep.l020;  i?flLI**^  ,i^   Mnrton'a   Wreck 

The  eugandotee,3S  Fed.  Rep.  6751  Enqoinee,  p.  196. 

Th*Altettowr,ibid.nS;  ThrOpfinatc,  iff)  2%«  Fladda,  2  P.  D.  34.     As 

82    Fed.    Rep.    919;     The    Srailut  *»  "»e  need  for  a  watchman  when 

aming,  25   Fed.   Rep.    572;    The  fast  to  the  shore,  see  i/j/ra,  p.  467. 

Oliver,    22    Fed.    Rep.    848  ;     The         (h)  Clyde  Navigation  Co.  r.  Barclay, 

Sigaid,  11  Qnebeo  L.  R.  382;  The  1  App.  Cas.  790,  798. 

M.  HH 


astern. 
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^^^^^  ^'    head,  to  see  craft  low  in  the  water  under  the  ship's  bows,  was 
insisted  upon  in  The  Hallett  (t). 
Look-ont  Under  the  Regulations  of  1863  it  was  held  that  a  vessel 

was  not  neoessarily  in  fault  for  not  keeping  a  look-out  astern 
on  a  dear  night ;  although  if  she  sees  a  vessel  approaching 
her  astern  it  is  her  duty  to  warn  her  of  her  danger  (A).  In 
America  a  vessel  which  damaged  another  by  moving  her  pro- 
peller in  dock  was  held  in  fault  for  not  having  a  look-out 
astern  (/) ;  but  it  was  held  to  be  no  negligence  for  a  small 
"  stem-wheeler"  not  to  have  a  look-out  astern,  having  regard 
to  the  practice  in  New  York  harbour  and  the  scanty  crew 
carried  by  such  boats  (;n).  Under  the  existing  regulations  a 
look-out  astern  must  be  kept  in  order  to  comply  with  Art.  10 
as  to  showing  a  flare  or  stem  light  to  an  overtaking  vessel. 

It  is  the  duty  of  a  ship  with  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  («). 

A  vessel  brought  up  imder  Delaware  breakwater  was  (in 
America)  held  solely  in  fault  for  a  collision  with  a  ship 
coming  in  for  shelter.  She  had  no  watch  on  deck,  and  it  was 
proved  that,  if  there  had  been  one,  the  collision  might  have 
been  avoided.  Apart  from  the  collision  itself,  there  was  no 
evidence  of  negligence  on  the  part  of  the  vessel  imder  way ; 
and  there  was  a  heavy  snowstorm  about  the  time  she  came 
in  (o). 

The  obligation  of  keeping  a  sharper  look-out  than  is  ordi- 
narily required  by  law  may  be  cast  upon  a  ship  by  a  local 
rule  of  navigation.  In  the  Thames,  for  example,  a  local  rule 
of  navigation  requires  a  vessel,  before  rounding  certain  points, 
to  ascertain  whether  there  is  any  vessel  approaching  her  lA 
the  opposite  direction  on  the  other  side  of  the  point  (/?). 

Where  a  vessel  in  a  river  ran  into  another  coming  out  of 
dock,  it  was  held  that  the  duty  of  the  look-out  was  to  see  that 
the  channel  was  clear ;  and  that  it  was  not  negligence  on  his 
part  not  to  have  reported  the  vessel  coming  out  of  dock  {q). 

(0  Ad.  Div.  9tli  August,  1887.  and  Lead  Co,,  17  Fed.  Rep.  263. 

\k)  The  Earl  Spencer,  L.  R.  4  A.  (n)  The  Jane  Bacon,  27  W.  R.  35. 

&  E.  431 ;    The  City  of  Brooklyn,  1  (o)  The  Clara,  12  Otto,  200. 

P.  D.   276;    Kennedy  v.    The  Bar-  {p)  The    Margaret,   9    App.   Oas. 

matian,  2  Fed.  Rep.  911.  873,  879. 

it)  The  Nevada,  16  Otto,  154.  {q)  The  Calabar,  L.  R.  2  P.   0. 

(m)  MoFarland   y.   Selby  Smelting  238. 
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Where  to  keep  a  good  look-out  glasses  are  necessary,  it    Artiele  89. 
would  probably  be  held  negligence  not  to  use  them  (/•).     In 
an  American  ease  the  use  of  a  night-glass  on  board  a  steamer 
coming  into  harbour  was  held  to  be  necessary  («). 

"Whether  it  is  negligence  to  leave  craft  moored  to  the  shore  Watchman 
in  tidal  waters  without  a  watchman  has  not  been  considered  moored  to 
by  the  Courts  of  this  country.      In  America  it  appears  to  be  ^°^' 
the  practice  in  New  York  harbour  to  leave  small  craft  in  the 
slips  unattended ;  and  it  has  been  held  that  there  is  no  negli- 
gence in  doing  so  (t).     But  there  is  clearly  risk  in  the  practice, 
unless  the  moorings  are  watched  at  every  tide,  and  there  are 
no  moving  craft  about. 

The  requirements  of  the  law  in  America  as  to  look-out  American 
have  been  stated  in  many  cases  in  stringent  terms.  In  The  look-out. 
Sunnyside  {u)  the  Supreme  Court  held  that  it  is  the  duty  of  a 
salting  ship  to  watch  the  movements  of  an  approaching  steam- 
ship, in  order  that,  if  the  steamship  fails  to  comply  with  the 
law  and  keep  out  of  the  way,  she  may  herself  be  able  to 
avoid  a  collision. 

In  another  case  it  was  held  that  the  absence  of  a  look-out 
on  board  a  vessel  will  cause  her  to  be  held  in  fault  for  a 
collision,  unless  it  is  proved  that  the  other  ship  was  seen  as 
soon  as  it  was  possible  to  see  her,  and  that  the  proper  steps 
to  avoid  her  were  taken,  and  as  soon  as  it  was  possible  to  take 
them  {x). 

The  Supreme  Court  has  held  that  the  officer  in  charge  of 
the  deck  is  not  a  sufficient  look-out.  For  a  first-class  ocean 
steamship  two  men  with  no  other  duty  to  perfonn  constitute 
a  proper  look-out.  They  should  be  stationed  forward  in  the 
ship's  bows  (y),  or  in  the  part  of  the  ship  from  which  other 
vessels  can  best  be  seen  (2).  The  rule  that  there  must  be  one 
or  more  men  specially  stationed  on  the  look-out,  and  that  the 
officer  in  charge  or  the  man  at  the  wheel  is  not  sufficient,  has 
been  established  by  numerous  cases  (a). 

(r)  See  The  Bxbemia^  2  Asp.  M.  0.  Manitoba  (a  case  of  two  steamships), 

464.  15  Davis,  97,  supra,  ja.  425. 

(«)  T?^  rule  duEavre,  7  Bened.  328 ;  (x)  The  Atlas,  10  Blatchf .  469. 

but  see  The  Avon,  22  Fed.  Rep.  906.  (j/)  Chamberlain  v.  Ward,  21  How. 

(0  Campbell  v.  Pennsylvania  Rail.  648,  570. 

Co.,  85  Fed.  Eep.  462.  {z)  The  Morning  Light,  2  Wall.  650. 

(«)  1  Otto,  208;  followed  m  The  (a)  The  Korthem  Indiana,  3  Bla,tchf. 

General,  82  Fed.  Rep.  830.     Cp.  The  92  ;  The  Comet,  9  Blatchf.  323 ;    The 

hh2 
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ArtlcU  ».  In  The  Ariadne  {b)  the  Supreme  Court  said  that  the  rigour 
of  the  requirement  as  to  an  efficient  look-out  riBes  acoording 
to  the  speed  and  power  of  the  vessel,  and  the  chance  of  meet- 
ing other  ships.  Thus,  a  vessel  entering  a  harbour  at  night 
should  have  all  the  crew  on  deck,  and  keep  as  sharp  a  look- 
out as  is  possible  (o). 

It  has  been  held  by  the  Supreme  Court  that  the  absence 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time ;  and  all  hands  were  engaged  in  reefing  {d) ;  or  that 
they  were  repairing  damage  caused  by  an  accident  {e). 
The  duty  of  ferry-boats,  and  of  vessels  crossing  the  track 
of  ferry-boats,  to  keep  a  specicJly  good  look-out,  has  been 
insisted  upon  in  many  cases  (/). 

Where  the  absence  of  a  look-out  in  no  way  contributed  to 
the  collision,  the  ship  will  not  be  held  in  fault  merely  because 
there  was  no  look-out  {g).  But  aliter  where,  notwithstanding 
fault  in  the  other  ship  (carrying  away  of  tiller  rope),  the 
collision  might  have  been  avoided  by  a  better  look-out  (A). 
Sufficiency  of  A  vessel  under  way  must  have  on  board  a  sufficient  crew 
to  work  her  for  the  voyage  on  which  she  is  engaged.  The 
crew  that  is  usual  under  the  particular  circumstances  will 
be  held  to  be  sufficient.  Thus,  two  hands  have  been  held 
sufficient  for  a  sailing  barge  in  the  Thames  (i).  When  in 
dock  or  harbour  she  should  be  provided  with  sufficient  hands 
to  tend  her,  having  regard  to  her  position,  the  character 
of  the  dock  or  harbour,  and  to  ordinary  changes  of  the 
weather  (A:).  A  steamer  having  been  found  to  blame  for 
damaging  with  her  propeller  a  barge  that  was  properly 
moored  astern  of  her,  the  barge  was  held  also  to  blame  for 
having  no  one  on  board  :  but  for  this  omission,  the  collision 
might,  perhaps,  have  been  avoided,  and  the  barge  might,  at 

Parkersburg,  6  Blatchf.  247  ;  The  Inee  v.  Sast  Boston  Ferry  Co.,  106 
Douglas,  Brown,  Ad.  105  ;  Ths  Mass.  Eep.  149  ;  and  see  wpra^ 
Naboby     ibid,    115;      The    Blossom,       p.  382. 

^m^*i'Q^wii   AT^  W  ^^'    ^'"*"^»    11    ^«^-    238; 

*    l?.^*^-  ^^A'    .       «,  ^*  Mavana,  64  Fed.  Bep.  411. 

How.  170;    Thorp  v.  Hammond,  12  ^°^" 

Wall.   408.      See  also    The   H,  F.  (0  The  Minna,  L.  R.  2  A.  &  E. 

Baldwin,  Brown,  Ad.  300.  97. 

{e)    Whitridge    v.    Dill,   23  How.  (k)  The  Excelsior,  L.  R.  2  A.  &  E. 

448.  268  ;  The  Falriotto  and  The  Rival,  2 

(/)  The  America,  10  Blatchf.  155;  L.  T.  301, 
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any  rate,  have  been  beached,  and  the  damage  diminished  (/).  Article  29. 
In  The  Hornet  (m),  a  somewhat  similar  case,  the  collision 
was  in  Tilbury  (non-tidal)  dock,  and  the  barge,  which  was 
run  into  and  sunk  by  a  tug,  was  held  to  be  free  from  blame, 
though  no  one  was  on  board  her  at  the  time  of  the  collision. 
Where  a  new  ship  was  in  collision  on  her  trial  trip,  when 
she  had  not  on  board  her  full  complement  of  officers  and 
crew,  she  was  not  therefore  held  in  fault,  there  being  on 
board  a  sufficient  crew  to  work  her  (n).  It  is  negligence  for 
the  officer  of  a  ship  at  moorings  in  a  river  to  be  ashore 
unnecessarily  when  the  weather  is  bad  and  threatening  (o). 
The  officer  in  charge  should  be  always  on  deck  {p)  ;  he 
should  not  leave  the  deck  in  charge  of  a  junior  officer 
when  another  vessel  is  approaching,  so  as  to  involve  risk  of 
collision  {q) ;  but  it  has  been  held  in  America  that  it  is  not 
negligence  for  the  officer  in  charge  of  the  deck,  being  a 
competent  man,  not  to  call  the  master  when  another  ship  is 
approaching  with  risk  of  collision  (r).  Nevertheless,  in  urgent 
cases  it  is  prudent  to  do  so.  In  the  case  of  a  collision  between 
sailing  smacks,  it  being  admitted  that  one  of  them  w^  in 
fault,  the  other  was  held  to  be  also  in  fault  for  not  having 
more  than  one  hand  on  deck,  whereby  the  collision  might 
have  been  avoided ;  this  decision,  however,  was  reversed  on 
appeal,  and  the  reversal  was  upheld  (5).  In  a  fog  there 
should  be  strength  at  the  helm  sufficient  to  alter  the  ship's 
course  as  quickly  as  possible  on  the  order  being  given  [t), 

A  vessel  under  way  is  bound  to  keep  clear  of  another  at  Keeping  dear 
anchor.  The  rule  seems  to  be  the  same  in  all  cases  where  anchor.* 
one  of  the  ships  is  under  way  and  the  other,  though  not  at 
anchor,  is  for  any  other  reason  unable  to  keep  out  of  the 
way;  as  where  she  is  fishing  and  fast  to  her  nets,  or  in 
stays,  or  disabled  (w).  And  it  applies  though  the  ship  at 
anchor  is  brought  up  in  the  fairway,  or  elsewhere  in  an 

[T)  The  Scotia,  6  Aap.  M.  C.  641 ;  (q)  The  Khedive  and    The    Voor- 

The  Bunstanbwough,  (1892)  P.  363,  ioaarti,  6  App.  Cas.  876. 
note.  (,.)  The  Maverick,   16   Fed.   Rep. 

(iw)  (1892)  P.  361.  846. 

(n)  The    Clyde    Navigation   Co.   v.  (.   ^^^    g^^^^^    g^^^     7     . 

Barclau,  1  Avp,  Css,  790.  \.r   h   qit  ^ 

(0)  The  Kepler,  2  P.  D.  40.  ^\  :^^^'  , .  t       ... 

{p)  The  Arthur  Gordon  and   Tfte  (0  The  Eurqpa,  14  Jur.  627. 

Independence,  Lush.  270.  (m)  See  above,  p.  29. 
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Article  29.  improper  berth.  "  It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  vessel  at  anchor  be  properly  or  improperly 
anchored,  to  avoid,  if  it  be  possible  with  safety  to  herself, 
any  collision  whatever "  (jt).  If  one  ship,  properly  lighted 
(if  at  night),  is  fast  to  the  shoVe,  or  lying  at  established 
moorings,  it  can  scarcely  happen  that  the  other  woidd  not  be 
held  in  fault  for  the  collision  (y).  But  under  such  circum- 
stances she  must  not  be  allowed  to  sheer  with  her  head  or 
stem  into  the  navigable  channel  (z).  Where  a  steamship  in 
the  daytime  ran  into  a  sailing  ship  brought  up  in  a  river  500 
y^ards  wide,  it  was  held  by  an  American  Court  that  the 
steamship  was  solely  in  fault,  although  the  sailing  ship  was 
riding  with  her  sails  up,  sheering  about,  and  with  no  anchor 
watch  (fl). 

A  vessel  hove-to  has  not  the  privileges  of  a  ship  at  anchor. 

She  is  uuder  way,  and  in  case  of  risk  of  collision  must  comply 

with  the  regulations  so  far  as  she  is  able  to  do  so.     She  must 

not  rely  upon  the  other  ship  keeping  out  of  her  way  (J). 

Ship  at  an-  The  following  cases  illustrate  the  requirements  of  the  law 

np,  or  getting  8^  to  the  duty  of  a  ship  when  coming  to  an  anchor,  when 

under  way.      brought  up,  and  when  getting  under  way : — 

Foul  berth.  A  ship  in  bringing  up  must  not  give  another  a  foul  berth. 

"  If  one  vessel  anchors  thei'e,  and  another  here,  there  should 

be  that  space  left  for  swinging  to  the  anchor  that  in  ordinary 

circimistances  the  two  vessels  cannot  come  together.     If  that 

space  is  not  left,  I  apprehend  it  is  a  foul  berth  "  (c).     In  an 

American  case  it  was  held  that  a  ship  at  anchor  is  entitled  to 

have  room  to  swing,  not  only  with  the  scope  of  cable  which 

she  has  out  at  the  time  when  the  other  ship  takes  up  her 

berth,  but  with  as  long  a  scope  as  may  be  necessary  to  enable 

her  to  ride  in  safety  {d). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require  the 

(x)  Per  Dr.   Luahington    in    Ths  116;  The  GraniU  StaU,  ^'Wa:li.^lO; 

Batavier,  2  W.  Rob.  407;   and  see  The  Helen    Ci»per  and    The  £.  Z. 

The  Dura,  1  Pritoh.  Adm.  Dig.  174 ;  Mabey,  7  Blatohf .  378. 

The  Marcia  Triboit,  2  Sprague,  17 ;  (;:)  The  St,  Lawrence^  19  Fed.  Rep. 

but  see  The  Kjobcnhavn,  2  Asp.  M.  C.  328. 

213.  [a)  The  Planet,  Brown,  Adm.  124. 

(//)  See   The  Secret,  1  Asp.  M.  C.  \b)  Supra,  pp.  346,  388. 

318 ;    and    Culbcrtaon    v.   Shato,    18  {c)  Fer  Dr.    Luahington    in    The 

How.   584  ;    J'ortnant  v.    The  Bella  Northampton,  1  Spinks,  152,  160. 

iJotiiia,    Newh.    Adm.     610  ;      The  (d)  The  Qtteen  of  the  Eatt  and  The 

Bridgeport,  7  Blatchf.  361 ;  14  Wall.  Calypso,  4  Bened.  103. 
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iattbr  to  take  extraordinary  precautions  to  avoid  a  collision  {e).    Article  89. 

It  has  been  held  that  in  the  Mersey  a  cable's  length  between 

the  two  ships  is  a  clear  berth  (/).     This,  however,  cannot  be 

laid  down  as  a  general  rule,  for  at  this  distance  a  laden  yessel 

riding  to   the  tide  might,  in  swinging,  come  dangerously 

dose  to  a  light  yessel  riding  athwart  the  tide.    And  not 

only  must  a  vessel  not  bring  up  so  close  to  another  as  not  to 

give  her  room  to  swing,  but  she  must  not  bring  up  in  such 

a  place  that  she  endangers  the  other  ship.     She  should  not 

bring  up  directly  ahead,  or  in  the  stream  of  another  ship, 

having  regard  to  the  current  and  also  to  prevailing  winds. 

If  she  brings  up  directly  in  the  hawse  of  another  ship,  or 

elsewhere  in  the  neighbourhood  of  another  ship,  there  should 

be  such  a  distance  between  them  that  if  either  of  them  drives 

or  parts  from  her  anchors  she  may  have  the  opportunity  to 

keep  clear  (g).     Where  a  ship,  in  bad  weather,  took  up  a 

berth  two   cables'   length  to   windward  of   another,  in  an 

anchorage  where  there  was  plenty  of  room,  and  then  rode 

with  only  one  anchor  down  and  that  not  her  best,  she  was 

held  in  fault  for  a  collision  with  the  ship  to  leeward,  against 

which  she  was  driven  when  her  cable  parted  in  a  heavy 

squall  (h).     Where  a  vessel  gave  another  a  foul  berth,  and 

subsequently  drove  against  her  in  a  hurricane,  it  was  held  to 

be  an  inevitable  accident  (t). 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  ground  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (^).  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  (/).  So  where 
two  colliers  were  beached  near  each  other  for  the  purpose  of 
discharging  cargo,  it  was  held  that  it  was  the  duty  of  the  last 
comer  to  moor  head  and  stem,  and  in  such  a  way  as  not  to 
foul  the  other  when  the  wind  shifted  (m). 


W  The  Vividy  1  Asp.  M.  C.  601.         L.  T.  819. 

;/)  Tk6  Frineeton,  3  P.  D.  90.  {Jc)  The  Itidian  and  The  Jessie,  12 


jg)    The     Cumberland    (Vice  -  Ad.  L.   T.   686;    The    George   and    The 

Court,     Lower     Canada),     Stuart's  Lidskjalf,  Swab.  117;  The  America, 

Rep.   (1868),  p.  76;    The  Egyptian,  38     Fed.     Rep.     266;    The     Addie 

1  Moo.  P.  C.  N.  S.  373.  Schlaefer,   37    Fed.    Rep.  382  ;    The 

(A)  The  Volcano,  2  W.  Rob.  337  ;  Behera,  6  Fed.  Rep.  400. 
The  Maggie  Armstrong  and  The  Blue  (/)  The  FatrioUo  and  The  Bivaly  2 

BeU,  14  L.  T.  340.  L.  T.  301. 

(t)  TheInnisfail9sidL^  The  Secret,  35  (m)  The  Vivid,  1  Asp.  M.  C.  601. 
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Article  80. 

Coming  to 
an  anchor. 


In  ooming  to  an  anchor  caution  must  be  used  not  to  injure 
or  embarrass  other  ships.  A  vessel  rounding-to,  so  as  to 
bring  her  head  upon  tide,  should,  before  altering  her  helm, 
look  round  and  see  that  all  is  clear,  and  that  her  manoduvre 
will  not  endanger  other  ships  (n).  The  omission  to  warn 
a  ship  astern  of  her  intention  to  bring  up  has  been  held 
neglect  of  a  "precaution  required  by  the  special  circum- 
stances of  the  case  "  (o). 

A  ship,  having  lost  one  anchor  off  Dungeness,  in  attempt- 
ing to  bring  up  in  the  Downs  lost  her  second  anchor,  and 
drove  foul  of  another  vessel.  It  was  held  that,  the  weather 
being  heavy,  she  was  in  f aidt  for  attempting,  with  only  one 
anchor,  to  bring  up  ahead  of  another  vessel  without  the 
assistance  of  a  tug  which  she  might  have  taken  (p). 

In  coming  to  an  anchor  in  a  crowded  roadstead  or  harbour, 
proper  care  must  be  used  to  shorten  sail  in  time,  and  not  to 
run  in  at  too  great  speed.  A  vessel  running  into  Stangate 
Greek,  in  the  Medway,  was  held  in  fault  for  a  collision  caused 
by  her  running  in  under  too  great  a  press  of  sail  (q). 

Where  a  ship  delayed  taking  up  her  berth  until  night,  and 
in  consequence  of  the  darkness  injured  another,  she  was  held 
in  fault  for  not  having  brought  up  by  daylight,  when  she 
might  have  done  so  in  safety  (r). 

Where,  in  Hong  Kong  harbour,  a  collision  might  have 
been  avoided  if  the  starboard  anchor  had  been  let  go,  and  it 
could  not  be  let  go  because  it  was  unshackled,  it  was  held  to 
be  negligence  not  to  have  had  the  anchor  ready  (s). 

By  Art.  14  of  the  Convention  contained  in  the  first 
schedule  to  the  Sea  Fisheries  Act,  1883  (46  &  47  Vict.  c.  22), 
it  is  illegal  for  a  fishing  boat  to  bring  up  between  sunset  and 
sunrise  on  ground  where  drift-net  fushing  is  actually  going 
on.  This  Article  applies  only  in  the  waters  and  to  the 
vessels  mentioned  in  the  Act. 


(«)  The  Ceres,  Swab.  260;  The 
Shannon,  1  W.  Rob.  463  ;  The  rhilo- 
taxe,  37  L.  T.  640. 

(o)  The  Fhilotaxe,  2  Asp.  M.  C. 
512;  and  see  The  Queen  Victoria,  7 
Asp.  M.  C.  9  ;  The  Helen  Keller,  60 
Fed.  Rep.  142,  supra,  p.  439. 

i,p)  The  Annot  LuU,  6  Asp.  M.  C. 
50. 


{q)  The  Neptune  the  Second,  1  Dod. 
467  ;  The  Secret,  1  Asp.  M.  C.  648 ; 
The  Earl  Spencer,  L.  R.  4  A.  &  E. 
431 ;  The  Masten,  Brown,  Ad.  436. 

(r)  The  Egyptian,  1  Moo.  P.  0. 
N.  8.  373. 

(«)  The  City  qfPekiny,  14  App.  Cas. 
40.  ^ 
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After  coming  to  an  anchor,  those  on  hoard  must  show    ^rtj^l^  ^- 
proper  skill  and   seamanship  in  keeping  their  vessel  from  Precautiona 
driving  and  endangering  other  craft.     If  a  ship  parts  from  ^^en  at  ^ 
her  anchor,  when  with  proper  care  she  might  have  ridden  in  anchor, 
safety,  and  drives  against  another  vessel,  the  collision  will  be 
held  to  have  been  caused  by  the  negligence  of  the  former, 
although  after  parting  from   her  anchor  the  collision  was 
inevitable,  and  all  was  done  that  could  be  done  to  avoid  it. 
If  she  drives  from  her  anchor  in  consequence  of  her  yards 
not  having  been  sent  down,  or  because  she  was  not  tended  or 
made  properly  snug,  she  will  be  held  in  fault  (t).      Where  it 
is  customary  and  prudent  to  moor,  a  vessel  neglecting  to  do 
so  will  be  held  in  fault  (m)  ;  a  foul  anchor  will  not  excuse 
her  {x).     The  duty  to  keep  an  anchor  watch  has  been  already 
referred  to  {t/).     If  a  vessel  at  anchor  can  avoid  a  collision  by 
the  use  of  her  helm,  she  wiU  be  held  in  fault  if,  having  the 
opportimity  to  do  so,  she  does  not  sheer  clear  (s) ;   but  the 
proof  must  be  clear  that  the  sheer  would  have  avoided  the 
collision  (a). 

If  a  ship  drives  from  her  anchor  or  parts  her  chain,  and  a 
collision  may  be  avoided  by  employing  a  tug  which  is 
available,  it  is  negligence  not  to  employ  her  (b). 

Where  a  ship  gave  another  a  foul  berth  in  the  Downs,  and 
drove  against  her  in  a  gale  of  wind  while  riding  at  single 
anchor  with  forty-five  fathoms  of  chain,  it  was  held  that, 
although  the  other  vessel  drove  also,  she  was  herself  solely  to 
blame  {c). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  or  failure  to  drop  a 
second  anchor  when  driving  (c?),  will  make  a  ship  liable  for 
a  collision  so  caused  (e).    A  tug  in  charge  of  an  unwieldy 

[t)  The  Excelsior,  L.  R.  2  A.  &  E.  278  ;  and  see  TheAnmt  Zyle,  p.  472, 

268 ;  The  Chrislianaf  7  Moo.  P.  C.  supra, 

160.  (c)  The  Maggie  Armstrong  v.  The 

(u)  The  Oipsy  King,   2  W.   Rob.  £lue  Bell,  14  L.  T.  340. 

637.                                               .  (d)  The  Mary  Fraser,  26  Fed.  Rep. 

\x)  Hastorf  v.  Mayor,  ^c,  City  of  872. 

New  York,  64  Fed.  Rep.  869.  {e)  The  Massachusetts,  1  W.  Rob. 

(y)  Supra,  p.  465.  371  ;   The  Despatch,  14  Moo.  P.  C. 

(«)  See  supra,  p.  32.  83 ;    The  Volcano,  2  W.   Rob.   337. 

\a)  The  Howard  B,  Feck,  48  Fed.  And  see  The  William  Lindsay,  L.  R. 

Rep.  334.  5  P.  C.  338 ;  AtUn  v.  Quebec  Ware- 

.  (6)  The  Arran^  9  Quebec  L.   R.  house  Co.,  12  App.  Gas.  101. 
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Artiele  29.  tow  of  car  floats  in  New  York  harbour  was  overpowered  by 
her  tow  in  a  heavy  squall,  and,  having  let  go  her  anchor, 
which  did  not  hold,  she  drove  against  a  third  ship.  It  was 
held  that  she  was  in  fault  for  not  having  an  anchor  that 
would  hold  her  (/).  The  ship  must  be  duly  tended  while 
at  anchor.  A  ship  which  goes  foul  of  another  through 
improperly  breaking  her  sheer  will  be  held  in  fault  [g). 
Where  a  ship  was  riding  in  an  open  and  crowded  roadstead 
in  blowing  weather,  without  having  sent  down  her  top- 
gallant and  main-royal  yards,  she  was  held  in  fault  for  a 
collision  caused  by  her  driving  (h).  If  a  ship  in  a  dock  or 
harbour  subject  to  the  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  is  insuflSciently  moored,  after  notice  from  the 
harbour-master  to  provide  proper  fasts,  she  incurs  a  penalty 
of  10/.  (t).  It  has  been  held  negligence  not  to  increase 
moorings  where  the  state  of  the  weather  required  it  (A). 

It  was  held  in  America  that  a  vessel  in  a  gale  of  wind, 
with  another  brought  up  near  her,  was  in  fault  for  not  taking 
timely  precautions  for  avoiding  a  collision  caused  by  the 
other  driving  on  her(/).  In  another  American  oa8e(m)  it 
was  held  that  where  a  ship  at  anchor  drives  and  comes  into 
collision  with  another  at  anchor,  the  burden  is  on  the  former, 
alleging  inevitable  accident,  to  prove  that  she  had  a  proper 
watch  on  deck,  that  she  discovered  the  dragging  at  once,  that 
she  took  proper  measures  to  prevent  it,  and  that  her  ground 
tackle  was  sufficient. 

A  vessel  that,  by  dragging  her  anchors,  gives  another  a 
foul  berth,  cannot  require  the  latter  to  shift.  She  must  her- 
self get  under  way  (?/),  or  slip.  It  will  be  no  excuse  that  her 
cables  were  shackled  so  that  she  could  not  slip  (o). 
"  If  a  ship  is  brought  up  by  her  own  people,  or  by  a  compul- 
sory pilot,  in  an  improper  berth,  so  as  to  endanger  other 
ships,  she  must  be  shifted  and  taken  to  a  proper  berth  as  soon 
as  possible  (p).     Where  a  ship  was  compelled  to  shift  her 

(/)  The  /.   JJ.    HutieTy   36    Fed.  (k)   The    John    Harley   and    The 

Rep.  366.  William   Tell,  13  L.  T.   413;    The 

(r/)  See  The  Peerless,  Lush.  30.  Louisiana,  3  Wall.  164. 

(/«)  The  Christiana,  7  Moo.  P.  C.  (/)  The  Sapphire,  11  WaU.  164. 

160  ;  and  see  Tfui  Ruby  Queen,  Lush.  (m)  The  Dutchess,  6  Bened.  48. 

266  ;  The  Excehior,  L.  R.  2  A.  &  E.  («)  The  Wallace,  41  Fed.  Rep.  894. 

268.  \o)  The  Gevdlia,  39  Fed.  Rep.  47. 

(i)  10  &  11  Viot.  c.  27,  8.  61.  (p)  The  Wobum  AMey,  20  L.  T. 
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berth  in  bad  weather,  owing  to  her  having  only  one  anchor    Article  89. 
down,  and  in  doing  so,  although  proper  precautions  were 
taken,  she  came  into  collision,  it  was  held  that  she  was  in 
fault  for  the  collision,  because  of  her  original  neglect  in 
riding  to  a  single  anchor  {q). 

A  ship  in  New  York  harbour  was  lying  at  a  wharf  with  her 
stern  projecting  into  the  slip  of  a  ferry-boat.  She  was  warned 
of  her  danger  and  did  not  shift.  It  was  held  that  the  ferry- 
boat was  not  in  fault  for  a  collision  which  followed,  the  ferry- 
boat having  done  her  best  to  avoid  it  (r).  In  another  case, 
a  ship  moored  to  a  wharf  so  that  her  bows  projected  into  a 
fairway,  narrowing  it  but  not  so  as  to  prevent  other 
ships  using  it.  Another  ship  subsequently  moored  to  the 
opposite  wharf,  so  as  to  block  the  fairway.  A  third  ship 
attempted  to  enter  and  fouled  the  first  ship.  It  was  held 
that  the  first  ship  ought  to  have  shifted  her  berth  after  the 
second  ship  made  fast  to  the  wharf,  and  that  she  and  the 
third  ship  were  both  in  fault  («). 

It  was  held  negligence  in  a  ship  in  threatening  weather  to 
ride  to  a  buoy  in  the  river  Tyne,  with  her  chain  cables  imbent 
and  with  no  anchor  ready  to  let  go  in  case  of  parting  from 
the  buoy.  Even  in  such  situations,  if  the  weather  is  threaten- 
ing or  there  is  cause  for  special  precautions,  an  anchor  watch 
must  be  kept  and  hands  enough  must  remain  on  board  to  tend 
the  ship  {t). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth  by 
mooring  to  a  buoy  at  a  particular  spot.  It  has  been  suggested 
that  in  particular  localities  there  may  be  a  custom  enabling 
her  to  do  so  (m).     Sed  qu. 

The  parting  of  a  cable,  the  giving  way  of  a  buoy  to  which 
the  ship  was  moored,  and  the  jamming  of  the  cable  on  the 
windlass  on  letting  go  the  anchor,  have  been  held  to  be 
inevitable  accidents  (x), 

621.    As  to  the  duty  of  the  master      Fed.  Rep.  148 ;  The  Mary  Powell,  36 
to  shift,  although  the  pilot  is  on      Fed.  Rep.  598. 

]^9f«''l!f„°°  ^°°'^'"  ^  "^"^'  W  The  Flaida,  2  P.  D.  84 ;  TA, 

//.?■  Tk.'nlf!^L.h  <«  T    T   910  •  11       ^'Pf"-'  2  P-  I>-  *0.    As  to  the  duty 

%)  i^-^iofLynn,  11  Fed.  Hep.      ^'^^^  "  ^PP"  «";  *»•      „ 
(t)  Tht  Margaret    J.   San/ord,   37  {x)  See  lupra,  pp.  9,  33. 
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Artiele  29. 


Bringing  up 
in  a  fairway 
or  improper 
place. 


Making  fast  to  another  vessely  instead  of  to  the  ehorey  has 
been  held  to  be  negligence  (p) ;  and  a  vessel  that  did  so  has 
been  held  liable  for  damage  caused  by  both  going  adrift  (2). 

Where  a  ship,  A.,  was  made  fast  to  another,  B.,  and  B.,  in 
getting  under  way,  injured  A.,  it  was  held  in  America  that 
B.  was  in  fault,  although  the  accident  might  have  been  caused 
partly  by  the  lines  by  which  A.  was  made  fast  to  B.,  and 
which  A.  had  not  let  go  when  desired  to  do  so  by  B.  It  was 
held  to  be  negligence  in  B.  to  have  got  under  way  without 
seeing  that  the  lines  were  let  go  {a).  And  so,  in  England,  a 
steamer  was  recently  held  in  fault  for  injuring,  by  the  move- 
ment of  her  propeller,  a  barge  that  was  properly  moored 
astern  of  her  (i). 

By  direction  of  a  wharfinger  a  lighter  was  made  fast  to  the 
wharf  at  a  particular  berth,  and,  in  order  to  make  room  for 
her,  a  schooner  was  ordered  to  shift.  The  lines  by  which  the 
lighter  was  made  fast  were  slacked  by  the  surging  caused  by 
a  passing  steamer,  and  the  lighter  struck  the  schooner.  It 
was  held  that  both  the  lighter  and  the  schooner  were  in  fault ; 
the  lighter  for  not  having  made  fast  properly,  and  the  schooner 
for  mooring  too  close  to  the  lighter  (c). 

In  harbours  and  waters  where  there  are  local  rules,  or  an 
established  custom  as  to  the  proper  anchorage  ground,  a  vessel 
would  be  held  in  fault  for  a  collision  caused  by  her  bringing 
up  elsewhere.  But  if  she  were  compelled  to  bring  up  and 
continue  to  lie  in  the  fairway  it  would  be  otherwise  (d). 
Thus,  where  a  steamer,  while  going  up  the  Thames  on  a  flood 
tide,  was  compelled  by  the  density  of  the  fog  to  anchor  in  the 
fairway  contrary  to  the  Thames  regulations,  and  the  fog  con- 
tinued such  that  there  was  no  reasonable  opportunity  of 
moving  her,  she  was  held  free  fi'om  blame  for  collision  with 
another  steamer  coming  up  after  her  (e).  If  there  is  no  rule 
or  custom  requiring  her  to  bring  up  out  of  the  fairway  she 
may  anchor  there,  although  directly  in  the  track  of  ships. 


(y)  The  AtlM,  2  Mar.  Law  Cas. 
O.  S.  Dig.  1480. 

[z)  Fanghum  v.  Gunn,  4  Fed.  Rep. 
35. 

(a)  The  Thornton,  2  Bened.  429. 

(b)  The  Scotia,  6  A^p.  M.  C.  541. 


(f)  The  Oreenpoint^  18  Fed.  Bep. 
186. 

(d)  The  Ejobenham,  2  Asp.  M.  G. 
213 ;  and  see  The  CJarita  and  The 
Clara,  23  Wall.  1. 

(e)  The  Aguadillana,  6  Asp.  M.  0  * 
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Thus,  a  vessel  brought  up  in  the  Mersey  directly  in  the  track  ArtWe  39. 
of  the  ferry  steamers  was  held  not  to  be  in  fault  for  lying 
there  (/).  In  America  it  is  held  that  if  a  vessel  does  bring 
up  in  the  track  of  ferry-boats,  as  she  is  at  liberty  to  do,  she 
must  keep  a  vigilant  look-out  and  warn  the  ferry-boat  of  her 
position  {g).  • 

The  obligation  on  a  ship  imder  way  to  keep  clear  of  another 
at  anchor,  as  before  stated  (^),  applies  although  the  ship  at 
anchor  is  in  an  improper  berth.  And  a  vessel  brought  up  in 
a  berth  which  is  improper  only  in  the  sense  that  it  is  an 
exposed  and  dangerous  position  does  not  thereby  contribute 
to  a  collision  caused  by  another  ship  negligently  driving  into 
her  (t).  But  when  a  barge  in  the  Thames  was  brought  up  in 
an  exposed  position,  and  was  sunk  partly  by  the  swell  of  a 
passing  steamer,  it  was  held  that  the  negligence  in  bringing 
up  where  she  was  exposed  to  the  steamer's  wash  partly  caused 
the  loss,  and  the  suit  against  the  steamship  was  dismissed  {k), 

A  vessel  at  anchor  is  not  justified  under  sdl  circumstances  Slipping 
in  holding  on  when  by  slipping  she  could  avoid  a  collision.  ^Qi^gJ^on  * 
A  vessel  in  Falmouth  harbour  was  driving  in  a  gale  of  wind 
towards  the  breakwater.  She  could  have  avoided  the  break- 
water by  slipping  from  her  anchor  and  getting  under  way. 
She  did  not  slip  in  time,  went  ashore,  and  did  injury  to  the 
breakwater.  It  was  held  that  she  was  liable  for  the  damage 
because  of  her  neglect  in  not  slipping  in  time  (/).  The  value 
of  an  anchor  and  chain  slipped  to  avoid  collision  may  be 
recovered  if  the  danger  was  caused  by  the  fault  of  the  other 
ship  {m), 

A  vessel  getting  under  way  unnecessarily  in  bad  weather,  (Jetting 
with  a  number  of  other  ships  about  her,  would  probably  be  ^^®''  ^*y- 
held  in  fault  for  a  collision  which  would  not  have  occurred 
if  she  had  lain  fast  (n).     So,  a  ship  getting  her  anchor  in  a 


(/)  The  Zaneathire,  L.  R.  4  A.  &  (/)  The    Uhla,  L.  R.  2  A.  &  E. 

E.  198.  29,    n. ;     19    L.    T.    89.     Of.    Ihe 

(^)  TheD.  8.  Gregory,  6  Blatchf.  Sapphire,  11  Wall.  164;  TheOevalia, 

628  ;  The  Hudson,  5  Bened.  206;  The  39  Fed.  Rep.  47. 

Exehangej  10  Blatchf.   1G8 ;  and  see  {m)  Supia,  p.  27.     So  a  tow  cast 

supra,  p.  382.  off  to  avoid  collision  may,  it  seems, 

(A)  Supra,  pp.  29,  30.  recover :    The  Mount  Mope,  84  Fed. 

(0  The  Despatch,  14  Moo.  P.  C.  83.  Rep.  916. 

\k)  The  Duke  of  ComxoaU,  1   Pr.  («)  The  Carrier  Dove,  Br.  &  Lnsh. 

Adm.  Dig.  p.  201.  113 ;  The  Julia  M.  Hallock,  1  Sprague, 
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Artieid  90.  strong  tide,  which  necessarily  carried  her  across  the  bows  of 
ships  bound  into  harbour,  was  held  in  fault  for  tripping  her 
anchor  at  the  moment  when  other  ships  were  crossing  her  as 
she  drove  (o).  The  duty  of  a  heavy  ship  to  exercise  more 
than  ordinary  caution  in  getting  under  way,  and  of  other 
ships  to  keep  clear  of  her,  has  been  insisted  upon  by  the 
American  Courts  (/?). 

A  vessel  which  was  moved  from  one  dock  to  another  by  a 
tug  at  night  was  held  in  fault  for  a  collision  with  a  ship  at 
anchor.  It  was  held  that  under  the  particular  circumstances 
she  had  no  right  to  be  under  way  at  all  (q). 

In  ne  John  Fenicick  (r),  it  was  held  to  be  the  duty  of  a 
vessel  casting  off  from  her  moorings  at  night  to  warn  an 
approaching  vessel  by  exhibiting  a  light. 

In  America,  it  has  been  held  that  a  ferry  steamer  starting 
from  her  slip  when  there  was  another  vessel  in  her  way  which 
she  ought  to  have  seen  («),  or  a  vessel  which  she  knows  to  be 
brought  up  in  her  track,  but  which,  owing  to  a  heavy  snow- 
squall,  she  cannot  see  (^),  is  in  fault  for  a  collision  with  the 
vessel  riding. 

A  tug  salvor  started  to  tow  to  sea  a  yacht  brought  up  on  a 
lee  shore,  without  getting  up  the  yacht's  anchor.  The  anchor 
fouled  that  of  another  yacht,  which  consequently  drove  ashore 
and  was  damaged.  It  was  held,  in  America,  that  the  tug  was 
liable  (u). 

A  schooner,  not  being  able  to  get  her  anchor,  set  her  sails 
to  break  it  out  of  the  ground.  In  consequence  of  having  her 
canvas  set,  she  fouled  another  schooner  at  anchor.  She  was 
held  in  fault ;  and  the  crew  of  the  other  schooner  not  to  be  in 
fault  for  not  giving  her  chain,  which  might  have  avoided  the 
collision  (x). 

In  shifting  berth  in  dock  or  elsewhere,  if  check  lines  axe 


589;  CNnl  v.  Sean^  2  Spragrne,  62 ;  (q)  The  Bi>ruma,  Swab.  94. 

The  Thornton^  2  Bened.   429.    The  (r)  L.  B.  3  A.  &  E.  600. 

last  three  are  American  decisions.  /x   ^r*- /^.7«»«*.«    ai^j^***  oq^ 

(o)  The  John  S.  Smith,  27  Fed.  Rep.  W  The  Columhm,  Abbott,  884. 

398/  (0  The  Rockatcay,  25   Fed.  Rep. 

(p)  The  City  of  Paris,  14  Blatchf.  776  ;  The  Gregory,  6  Blatchf.  628. 
631 ;  The  Hudson  City,  38  Fed.  Rep.  {u)  The  Addie  B.y  43  Fed.  Rep. 

446  ;    The  Greenpoint,  31  Fed.  Rep.  163. 

231    (ferry-boat    whose   yiew   was  {x)  The   Melvina,  43    Fed.    Rep. 

obstructed  by  car  float).  77. 
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neibeaBaiy  to  control  the  shipway  in  a  high  wind,  it  is  neg-     Artiele89. 
ligenoe  not  to  use  them  (y). 

If  a  yessel  rides  by,  or  makes  fast  to,  or  runs  foul  of,  any  Riding  by  a 
lightship  or  buoy,  in  addition  to  the  obligation  to  make  good    ^       ^' 
aU  damage,  she  incurs  a  penalty  of  fifty  pounds  (z). 

A  vessel  in  stays — "in  irons" — ^is  almost  as  helpless  for  Ship  in  stays; 
the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship  befOTiTgo^g 
at  anchor.     It  is  the  duty  of  other  ships  to  keep  clear  of  *^^*- 
her.    Before  going  about  it  is  the  duty  of  those  on  board 
"to  take  a  due  look  round  beforehand  to   ascertain  that 
no    ship    is    in    the  neighbourhood    likely  to    oome    upon 
them  "  (a). 

If  weather  permits,  a  ship  must  have  such  canvas  on  her 
that  she  can  be  kept  under  command  and  be  able  to  stay  (b). 
Upon  similar  grounds,  it  would  seem  to  be  negligence  in  a 
ship  to  be  hove-to  imnecessarily  in  the  track  of  ships,  a  vessel 
hove-to  being  ahnost  helpless,  and  therefore  an  obstruction  to 
the  navigation  (c). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay ;  and  a  ship  has 
been  held  in  fault  for  a  collision  with  another  astern  when  she 
wore  unnecessarily  (d).  In  America  a  schooner  wearing  so 
close  ahead  of  another  ship  that  the  latter  could  not  clear  her 
was  held  in  fault  (e). 

If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to  get  Hissing  stays. 
her  under  command  again  as  soon  as  possible  (/). 

Where  it  is  the  duty  of  a  ship  under  the  regulations  to  Shipsworking 
keep  out  of  the  way,  she  should  not  stand  so  close  to  the  !^  ^'^^<^''*^*"^ 

r  •/  ^  ^  in  company, 

other  ship,  before  going  about,  that  if  she  misses  stays  a 
collision  must  take  place.  It  will  be  no  excuse  that  she  was 
struck  by  a  squall  while  in  the  act  of  going  about  (g).    A 

{y)  The  Britiah  Empire^  24  Fed.  (c)  See  supra,  p.  389. 

Eep.  493 ;  and  cases  wpra,  p.  228.  (rf)  The  Falklandajid  The  Navigator, 

(z)  67  &  68  Vict.  c.  60,  s.  666.  ubt  supra. 

(a)  The  8ea  Jiymphy  limabi.  2Z  ;  see  .^   ^.     c«^««;«  o  tw—  T«^n« 

eAioThe  Ida  sulTheWasa,  15  L  T.  ^  ^%  fff  ^"^'^^  ^  ^"-  ^^  ^^' 

103;    The  Allan  and  The  Flora,  14  ,°,    ^'• 

L.   T.   860  ;    The  Eleanor  and   The  (/)  The  Kingston- by- Sea,  3  W.  R. 

Alma,  ibid,  240.  1^'^  »     The  Lake  St.  Clair  and   The 

d)  The  Stirlingshire  and  The  Africa,  VnderwHter,  3  Asp.  M.  0.  361. 

2  Mar.  Law  Gas.  O.  S.  Dig.  672;  {g)  The  Kingston-by- Sea,  ubi  supra; 

The  Falkland  and  The  Navigator^  Br.  The  Flato  and  The  Ferseveranoe,  Holt, 

&  Lash.  204.  262. 
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THB  REGULATIONS. 


Artiele  S9. 


Role  in 
America  as 
to  beating 
out  taokis. 


full-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and  a 
schooner,  both  cloBe-hauled  on  the  starboard  tack,  came  into 
collision  with  the  brig,  owing  to  the  sudden  and  unexpected 
going  about  of  the  schooner.  It  was  held  that  she  ought  not 
to  have  stood  so  dose  to  the  other  ships  as  to  make  a  collision 
inevitable  if  either  of  them  went  about  (A).  So,  a  sailing  ship 
is  in  fault  if  she  goes  about  unnecessarily  under  the  bows  of 
a  steamship  (t). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other  and  on  the  same  tack,  the  duty  of  the 
stemmost  ship  is  to  keep  a  good  look-out,  and  be  ready  to  go 
about,  if  necessary,  the  instant  the  other  goes  about,  so  as 
not  to  risk  a  collision  by  standing  on  while  the  other  is  in 
stays,  or  has  not  gathered  way  on  the  other  tack  {k).  It 
seems  to  have  been  considered  by  the  Privy  Council  that  a 
ship  in  stays,  or  just  gathering  way  on  the  port  tack,  should 
apprise  another  ship  approaching  her  on  the  starboard  tack 
of  her  inability  to  keep  out  of  the  way  (/).  But  a  sailing 
ship  turning  up  the  Thames  was  held  not  to  blame  for 
giving  no  notice  to  a  steamship  astern  of  her  intention  to  go 
about  (m). 

The  rule  in  America  as  to  ships  working  to  windward  in 
narrow  channels  is  that  they  must  "  beat  out  their  tacks," 
and  not  go  about  before  the  depth  of  water  or  exigencies  of 
the  navigation  require  it  (w).  Vessels  are  expected  to  know 
the  channel  and  the  point  at  which  other  ships  will  be  com- 
pelled to  go  about  (o).  A  ship  going  about  before  she  gets 
to  the  edge  of  the  channel,  and  thereby  causing  a  collision 
with  a  passing  steamship,  was  held  in  fault  {p).  But  the  rule 
as  to  '*  beating  out  tacks  "  does  not  apply  so  as  to  preclude  a 
ship  from  going  about  before  she  reaches  the  shoal  water  in 
order  that  she  may  be  able  to  weather  a  point  of  land,  or 
other  object,  on  the  next  tack  (q) ;  nor  has  another  vessel,  whoso 


(A)  The  Mobile,  Swab.  69;  ibid. 
127. 

(t)  See  The  Ortcell  supra,  p.  412. 

(k)  The  FrUeilia,  L.  R.  3  A.  &  E. 
125. 

(/)  The  Lake  St.  Clair  and  The 
Underwriter,  3  Asp.  M.  C.  361  ;  and 
Bee  The  Leonidas,  Stuart's  Vice- Ad. 
Rep.,  Lover  Canada  (1858),  p.  226. 


(m)  The  Palatine,  1  AjBp.  M.  G.  468. 

(«)  Thorp  V.  Hammond,  12  WalL 
408 ;  The  Empire  State,  I  Bened.  57; 
The  Bridgeport,  6  Blatchf.  3;  The 
Charlotte  Baab,  Brown,  Adm.  463. 

(o)  The  Nellie  D.,  6  Blatchf.  246. 

Ip)  The  Nereut,  3  Bened.  238. 

{q)  The  Viektburg,  7  Blatchf.  216; 
The  Empire  State,  supra. 
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duty  it  is  to  keep  out  of  the  way,  a  right  to  assume  that  she  Artiele  89. 
Avill  go  about  as  soon  as  she  reaches  the  edge  of  the  tide  or 
eddy  (r).  The  rule  does  not  appear  to  have  been  expressly 
recognized  in  any  Court  in  this  country.  In  The  Palatine  («), 
where  there  seems  to  have  been  room  for  its  application,  it 
was  not  referred  to. 

Where  two  vessels  were  beating  to  windward  in  company 
on  the  same  tack,  and  the  one  to  leeward  had  to  go  about  to 
clear  a  third  ship,  the  vessel  to  windward  was  held  in  fault 
for  not  having  observed  the  other  tacking,  and  was  held 
liable  for  a  collision  with  her  which  followed.  It  was  held 
that  she  ought  to  have  gone  about  at  the  same  time  as  the 
vessel  to  leeward  {t). 

Whether  a  ship,  being  in  stays,  is  required  to  hold  herself  "Wliether  a 
in  stays  to  allow  another  vessel  to  pass,  is  not  dear.     Two  j^q^^  hOTself 
American  cases  are  contradictory  on  the  point.    In   The  mBtoyefor 
Empire  State  (u)  the  Court  said  that  it  is  the  duty  of  a  ship 
to  beat  out  her  tack  and  come  about  on  the  other  tack  with 
proper  despatch ;  and  that  ^^  she  is  not  obliged  to  remain  in 
the  wind  for  a  steamer  to  pass  her."     On  the  other  hand,  in 
The  W.  C.  Redfield  (a?),  it  was  held  that  a  sailing  ship  was  in 
fault  for  not  holding  herself  in  stays  to  allow  a  tug  and  her 
tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  {y) :  and  that  she  is  not  wrong  in 
fore-reaching  or  shooting  ahead  in  the  wind's  eye  whilst 
going  about  (2) ;  but  if,  in  going  about,  she  executes  the 
manoeuvre  in  an  tmexpected  and  unseamanlike  fashion,  she 
will  be  held  in  fault  for  a  collision  thereby  occasioned  (a). 

Fishing  boats  have  a  right  to  j&sh  on  the  high  sea,  and  to  Extiu  care 
be  fast  to  their  nets,  whether  their  fishing  ground  is  in  the  ^^sing  over 


track  of  ships  or  not.     It  is  the  duiy  of  other  ships  to  take       "*?^ 

(r)  Haight  t.  Bird,  26  Fed.  Rep.  Lush.  270 ;    The  Lake  8t.  Clair  and 

539.  The   Undenoriiery  aupra;  and  cases 

W  1  Asp.  M.  C.  468.  eupra,  p.  167,  note  (/). 

(0  27ie  Commodore  Jonee,  25  Fed.  (y)  The    Charlotte   Itaabf    Biown, 

Bep.  606.  Adm.  453. 

(fli)  1   Bened.  57.      See  also   The  (2;)  1  Parsons  on  Shipping  (2nd  ed.), 


Senovator,  30  Fed.  Rep.  194.  678,  note. 

{x)  4  Bened.  227.     See  also  TA^  (<     "~ 

Arthur  Gordon  and  The  Independenoe^      711 


(x)  4  Bened.  227.     See  also  TA^  (a)  The  B.  C,  T^rry,  30  Fed.  Rep. 


I  I 


482 


THE  REGULATIONS- 


ArtieleM. 


Vessels 
navigated  in 
an  nnusaal 
manner  or 
ooursedo  so 
at  their  own 
risk. 


greater  precautions  when  passing  oyer  a  fishing  ground,  so  as 
to  keep  clear  of  the  fishing  boats,  and  not  make  them  cast  off 
from  their  nets  (b).  Bringing  up  upon  certain  fishing 
groTinds  where  drift-net  fishing  is  being  carried  on  is  for- 
bidden bj  statute  (c). 

Vessels  navigating  in  an  unusual  manner  or  by  an  im- 
proper course  do  so  at  their  own  risk.  By  the  bje-laws  in 
force  in  the  Tyne  (dause  17),  all  vessels  proceeding  to  sea 
are  required  to  keep  on  the  south  side  of  mid-channel ;  and 
(clause  20)  vessels  crossing  the  river  take  upon  themselves 
the  responsibility  of  doing  so  with  safety  to  the  passing 
traffic.  A  vessel  outward  bound,  coming  out  of  the  Tyne 
dock  on  the  south  side  of  the  river,  and  either  intentionally, 
or  Tinder  the  influence  of  the  tide,  crossing  over  to  the  north 
side  of  the  river,  came  into  collision  on  the  north  side  with 
two  steamships  also  going  down  the  river.  She  was  held  in 
fault  for  the  collision,  as  she  should  not  have  attempted  to 
cross  when  there  was  risk  of  collision  ((/). 

It  was  held  in  The  Smyrna  (e)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream  is  to  keep  under  the  points  in 
the  slack  of  the  tide,  so  as  t6  avoid  descending  vessels  which 
are  swept  across  the  river  into  the  opposite  bight  by  the 
stream  setting  off  the  point.  In  the  Thames,  vessels  are 
required  to  navigate  in  this  manner  round  certain  points  (/). 
But,  except  where  local  enactments  provide  otherwise,  the 
rule  would  seem  to  be  different  imder  the  present  law  of 
"  starboard  side  "  in  narrow  channels  (g). 

In  New  York  harbour,  where  ferry-boats  are  constantly 
coming  out  from  their  slips  or  docks  at  right  angles  to  the 
course  of  vessels  navigating  the  river,  the  law  requires  vessels 
navigating  the  river  to  keep  in  mid-channel,  or  if  they  go 
along  the  shore  to  go  very  slowly  (A). 


{b)  The  Columbus,  2  Mar.  Law  Cas. 
O.  8.  Dig.  730;  MurphytY.  Palffrave, 
21  L.  T.  209  (Irish  oaae) ;  The  Mar- 
garet  and  The  Tuscar,  15  L.  T.  86. 
But  Bee  The  Pacific,  9  P.  D.  124, 
where  a  Bteamship  going  eight  or 
nine  knots  at  night  over  trawling 
ground  in  the  North  Sea  was  held 
free  from  blame. 

(c)  46  &  47  Vict.  c.  22. 


(rf)  TheHenryMortmy2ksp.'M..C, 
466.  As  to  the  duty  of  ships  to  keep 
on  their  proper  side  and  in  the  usual 
track  in  rivers,  see  eupra,  pp.  440 
seq.;  and  The  Java,  14  Wall.  189. 

{e)  2  Moo.  P.  C.  N.  S.  436. 

(/)  See  Appendix,  p.  634  ;  The 
Margaret,  9  App.  Cas.  873. 

{/)  See  Artiole  26. 

(h)  The  Favorita,  18  Wall.  698. 
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Where  two  steamships  were  meeting  in  a'narrow  channel,  ^^•^^  ^' 
one  going  with  and  the  other  against  the  tide,  and  it  was 
necessary  for  one  of  them  to  stop,  it  was  held  hy  the  Supreme 
Court  in  America  that  the  vessel  going  against  the  tide 
should  have  stopped  at  once,  as  she  could  do  so  the  more 
readily  (t).  And  in  The  Talabot  (A),  it  was  recently  laid 
down  in  the  Admiralty  Division  that  it  is  a  prudent  rule  for 
a  steamship  navigating  a  river  against  the  tide  to  wait  before 
rounding  a  point  until  a  vessel  coming  from  the  opposite 
direction  has  passed  clear,  and  a  steamer  was  held  in  fault 
for  not  observing  this  rule  in  the  river  Scheldt. 

A  fleet  of  warships  has  a  right  to  navigate  the  English  Fleet  of 
Channel  in  close  formation,  although  it  occupies  a  large  "^     ^' 
space  of  the  sea  and  throws  great  di£Sculties  upon  other 
vessels  (/). 

A  vessel  warping  down  the  Thames  against  the  flood  tide  Ships  bound 
was  held  in  fault  for  a  collision  thereby  occasioned  (m) ;  •iSJ[^^* 
and  a  steamship   proceeding   down    the  Thames  at  night  against  the 
against  a  flood  tide  is  required   to  exercise  the  greatest 
caution  (w). 

A  steamship  is  not  justified  in  leaving  a  wharf  in  the  Ships  drop- 
Thames  in  a  dense  fog.  If  under  way  under  such  circum-  ^^^f*™ 
stances,  it  has  been  said  that  she  should  drop  up,  head  upon 
tide,  with  her  anchor  on  or  near  the  bottom,  so  as  to  be  able 
to  bring  up  at  once  in  case  of  emergency  (o).  The  duty  of  a 
ship  so  navigating  to  warn  a  ship  approaching  her  from 
astern  was  insisted  upon  in  The  Juno  (p). 

A  keel  in  the  Goole  reach  of  the  river  Ouse  was  held  in 
fault  for  driving  through  a  narrow  part  of  the  fairway 
without  her  anchor  on  the  bottom  or  near  it  (q). 

It  would  probably  be  held  to  be  the  duty  of  a  ship 
dropping  through  a  faii-way  in  this  manner  to  exhibit  a 
light  over  her  stem,  or  in  some  other  way  to  warn  ships  that 
she  is  approaching  them  stem  foremost  (r). 

(»0  Th^  Galatea,  2  Otto,  439.    As  (o)  The  Affuadillana,  6  Asp.  M.  0. 

to  the  Thames,  see  infraj  p.  534.  390. 

(*)  (1891)  P.  184.  (P)  7  Asp.  M.  0.  606. 

(/)  Ths  Satu  Fareil,  (1900)  P.  267,  ^^^  *' 

289;  Smith,  L.  J.,  doubting,  ibid,  fe)  The  Ralph  Grey ke,%  Aa^.U.G, 

p.  280.  19. 

(m)  The  Hope,  2  W.  Bob.  8.  (r)  See  The  Indian  Chief,  14  P.  D. 

(n)   The  Trident^  1  Sp.  217.  24. 

tt2 
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Article  29.        By  43  Vict.  c.  29  (Canada),  Art.  27,  ships  are  required  to 

Bafts  keep  out  of  the  way  of  rafts. 

panada).  Although  a  yessel  may  run  a  warp  across  a  navigahle 

channel  («),  she  must  slack  it  to  allow  other  vessels  to 
cross  (^),  and  warn  an  approaching  vessel  of  its  presence  (w). 

MoTin^  pro-        A  steamship  that  damaged  another  hy  negligently  moving 

peller  indook.  j^^^,  propeller  in  a  New  York  slip  was  held  in  fault  {x). 

In  crowded         A  tug  attempted  to  pull  a  hrig  out  of  dock  past  a  sloop, 

to  moye/"**^  which  had  refused,  on  request,  to  move,  and  damaged  the 
sloop.  It  was  held  that  the  tug  was  alone  liahle ;  hut  for 
her  refusal  to  move,  and  for  other  reasons,  the  sloop  was 
deprived  of  her  costs  (y). 

A  steam  lighter  undertook  to  push  out  of  the  way  a  craft 
that  was  obstructing  her  dock.  The  way  she  gave  the  craft 
caused  her  to  strike  the  wharf  and  sink.  The  lighter  vrsB 
held  to  be  alone  in  fault  (s). 

Tuff  working       A  tug  working  at  a  vessel  ashore  in  a  fairway  is  required 

at^paahore.  ^^  ^^^^  ^y  f^^  passing  vessels  (a). 

Telegrapli  The  enactment  relating  to  ships  engaged  in  laying  or 

^'  repairing  telegraph  cables,  and  the  duty  of  other  ships  to 

keep  clear  of  them,  has  been  already  referred  to  {supra^ 
pp.  317,  346). 

Eddy  tide.  If  a  vessel  enters  an  eddy  tide,  and  is  thereby  prevented 

from  answering  her  helm,  and  goes  into  collision  with 
another  ship,  it  is  no  excuse  that  the  eddy  prevented  her 
from  answering  her  helm  (6),  unless  the  action  of  the  tide 
could  not  have  been  anticipated  or  provided  against  (c) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known  and 
allowed  f  or  (rf). 

Biakof  In  the  case  of  a  steamship  navigating  the  Gh)ole  reach  of 

^^5f  *^  *^®  ri^®^  Ouse,  where  the  water  was  so  shallow  that  there 
was  risk  of  her  smelling  the  ground  and  failing  to  answer 

(«)  I%6  Seko,  19  Fed.  Bep.  453 ;  (a)  The    CherokMy  16    Fed.  Bep. 

The  lUlda^  infra,  119. 

(0  The  Maverick,  1  Sprague,  23.  WJ^^  ^  ^\^^^'  ^3  ^^'  » 

L\  Th.  Th.hi^  ^i  ttJ^  ^  \ai  ^^  Ruesia,  3  Bened.  471 ;   The  City 

{u)  The  Fulda,  81  Fed.  Bep.  361.         ^^  p^^.      '  j^    .         ^^    ^^  .    ^ 

(x)  The  City  of  Mecca,  20  Fed.  Bep.  ^red  Janeen,  49  iSd.  Bep.  264  ;  The 

l^d.  JSammie,  36  Fed.  Bep.  668. 

(y)  Duane  t.   Steamtug  Emma  /.  {e)  The  Rhondda,  8  App.  Oaa.  649. 

Kennedy,  6  Fed.  Bep.  206.  See  The  Britannia,  46  Da^ia,  130. 


121 


(s)  The  Lime  Rec\  66  Fed.  Bep.  (iQ  The  FranU  Siyel,  14  BUtohf. 

16.  480. 
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her  helm,  it  was  held  to  be  her  duty,  by  oooasionally  stopping    Artield  29. 
her  engines,  to  diminish  her  way,  and  so  be  well  under 
control  in  ease  of  emergency :  and  she  was  held  in  fault  for 
neglect  of  this  precaution  (e). 

If  the  weather  is  such  that  an  object  cannot  be  seen  in  Bdo^  under 
time  to  avoid  it,  a  vessel  has  no  right  to  be  under  way  at  all.  ^^ther  •  ° 
In  such  weather  she  should  bring  up  on  the  first  opportunity,  stwas  of 
and  not  get  under  way  unless  obliged  to  do  so  (/).    In  thick 
and  bad  weather  generally,  it  is  the  duty  of  a  vessel  under 
way  to  exercise  more  than  ordinary  care  to  avoid  doing 
damage  to  other  ships  (g).     "  Stress  of  weather  "  is  an  excuse 
frequently  put  forward  for  omitting  to  exercise  ordinary 
care,  but  it  is  one  which  the  Court  is  very  unwilling  to 
accept  (h). 

In  squally  weather  it  is  the  duty  of  a  ship  not  to  approach  Standing  too 
another  so  near  that  if  a  squall  strikes  her  she  will  go  in  ^^  *^  ^^^ 
collision  with  the  other.  A  vessel  will  be  held  in  fault  if, 
without  necessity,  she  navigates  so  dose  to  another  that  her 
view  is  obstructed,  and  so  she  cannot  see  a  third  ship  in  time 
to  avoid  her  (i) ;  or  that  she  is  affected  by  the  wash  or  suction 
of  the  ship  ahead,  and  will  not  answer  her  helm  (k).  A 
steamship  passing  another  ashore  so  close  that,  when  the 
latter  set  her  propeller  in  motion  to  work  her  off,  she  was 
canted  by  the  race  from  the  propeller  and  struck  a  third 
ship,  was  held  in  fault  (/).  An  overtaking  ship  must  not 
approach  the  ship  ahead  so  close  that,  upon  the  latter 
stopping  (m)  or  slightly  changing  her  course  (n),  a  collision 
cannot  be  avoided  ;  nor  may  she  pass  the  other  at  such  speed 
that  the  latter  is  drawn  against  her  by  the  suction  she  sets 
up(o). 

(e)  The  Ralph  Creyke,  6  Asp.  M.  C.  tupra,  p.  528. 

I9,»upra,  {k)  The  General  William MeCandkuM^ 

(/)  The  Laneathire,  L.  R.  4  A.  &  6  Bened.  223,  226 ;    The  Marvel,  32 

E.  198  ;  The  Otter y  L.  R.  4  A.  &  £.  Fed.  Rep.  103;  The  City  of  Brookton, 

203 ;  The  AffuadiUana,  6  Asp.  M.  G.  37  Fed.  Rep.  897.    As  to  the  effect 

390,  tupra.    And  see  tupra,  pp.  378,  of  suction,  see  The  Chicago,  71  Fed. 

381.  Rep.  537. 

ig)  The  Flint,  6  Not.  of  Gas.  271 ;  {Ij  The  F.   f  F.  M.  (No.  1),  46 

The  John  Barley  and  The   William  Fed.  Rep.  703. 

TeU,  13  L.  T.  413.  (m)  The  Haekenaaek,  32  Fed.  Rep. 

(h)  The   Uhla,  19  L.  T.  89 ;    The  800. 

Flint,  ubi  tupra.  (n)  The  Laura    V,   Jtoee^  28  Fed. 

(i)  The  Zollverein,  Swab.  96 ;  and  Rep.  104. 

see  Mayhew  t.  Boyce,  1  Stark.  423,  (o)  The  Ohio,  91  Fed.  Rep.  ^47. 
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Article  M.  A  brig  on  the  starboard  tack  endeavouring  to  pass  a  ooUi^ 
driving  up  the  Thames  with  the  tide  was  caught  by  a  heavy 
squall  which  burst  her  foretopsail  and  did  other  damage. 
The  brig  came  up  into  the  wind  and  drove  against  the  collier. 
She  was  held  solely  in  fault  for  the  collision,  because,  having 
reason  to  expect  squalls,  she  should  have  given  the  other 
vessel  a  wider  berth  {p). 

A  barge  turning  down  the  Thames  on  a  squally  night 
stood  so  close  to  a  ship  at  anchor  that,  upon  her  missing  stays 
owing  to  a  squall,  she  ran  into  her.  The  barge  was  held 
solely  in  fault  {q). 

In  America,  a  steamship  passing  so  close  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  against  her  by 
a  sudden  gust  of  wind  was  held  solely  in  fault  (r).  A  tug 
took  her  tow  so  close  to  a  ship  at  anchor  that,  upon  her 
suddenly  altering  her  course  to  clear  the  ship  at  anchor,  the 
tow  line  parted,  and  the  tow  fouled  the  ship  at  anchor.  The 
tug  was  held  in  fault  for  the  collision  («).  And  where  a 
steamship  at  isea  sighted  a  schooner  seven  miles  o£F,  and 
shaped  her  course  so  as  to  pass  within  a  cable's  length  of 
her,  it  was  held  by  the  Circuit  Court  that  for  two  ships 
approaching  each  other  at  the  rate  of  eighteen  miles  an  hour 
such  a  course  was  "  very  far  from  an  exercise  of  reasonable 
prudence"  (t). 

Where  a  ship,  which  had  been  ashore,  came  ofi  unex- 
pectedly and  received  damage  in  a  collision  with  another 
ship  which  was  near  her,  it  was  held  that  the  latter  was  not 
bound  to  take  such  precautions  that,  at  whatever  time  the 
ship  ashore  floated,  she  would  not  come  against  her  {u). 

A  ship  driving  over  a  sand  on  which  she  had  been  ashore 
came  into  collision  with  another  brought  up  just  dear  of  the 
sand.  It  was  held  that  the  former  was  not  in  fault  for  the 
collision,  and  that  it  was  the  result  of  inevitable  accident. 
The  ship  that  had  been  ashore  could  not  have  let  go  her 
anchor  whilst  driving  over  the  sand  without  risk  to  herself. 


(p)  TU  Qlob^y  6  Not.  of  Cas.  276.  («)   The    City   of  JPhiladelphia   t. 

•***^"'  ^^^-  (u)  The  Coxon,  2  Mar.  Law  Cas. 

(r)  The  George  Law,  3  Bened.  396.       O.  S.  Dig.  549. 
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and  if  she  had  let  go  when  clear  of  the  sand,  the  collision    Artiele  SB. 
would  not  have  been  avoided  (x). 

If  a  ship  steers  a  course  to  take  her  alongside  another  ship 
to  speak  her,  or  for  any  other  purpose,  she  does  so  at  her  own 
risk  (y).  And  a  vessel  that  allows  herself  to  swing,  or  takes  . 
up  a  berth,  alongside  another  moored  to  the  shore  or  at 
anchor,  takes  the  risk  of  any  damage  she  may  receive  in  the 
operation  (s).  The  Supreme  Court  of  the  United  States  held 
a  steamship  solely  in  fault  for  a  collision  with  a  pilot  boat 
from  which  she  was  taking  a  pilot  and  which  was  plainly 
visible  to  her,  although  the  pilot  boat  had  no  masthead  light 
and  crossed  the  bows  of  the  steamship  (a).  The  duty  of  a 
steamship  not  to  have  much  way  on  when  approaching  her 
pilot  boat  has  been  insisted  upon  (b). 

In  another  case  (c),  before  the  same  Court,  two  tugs  making 
for  the  same  vessel  in  order  to  get  the  contract  to  tow  came 
into  collision.  It  was  held  that  the  proper  and  usual  way  for 
tugs  to  come  alongside  was  to  come  up  on  the  quarter  heading 
the  same  way  as  the  vessel,  and  that  the  tug  which  was  ahead 
of  the  vessel  was  in  fault  for  not  rounding  to  and  coming  up 
under  the  ship's  stem. 

A  steam-tug  unnecessarily  entering  a  narrow  cut  leading 
to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  sailing  ships  to  enter,  was  held  in  fault 
for  a  collision  (d). 

The  Supreme  Court  in  America  has  held  that  a  vessel 
undertaking  to  pass  another  in  a  narrow  channel  (e),  or  navi- 
gating such  a  channel  in  weather  that  makes  it  dangerous  (/), 
does  so  at  her  own  risk.  Where  a  ship  was  ashore  in  such  a 
place,  it  was  held  that,  whether  she  went  ashore  by  her  own 


(z)  Ths  ThaniUy,  7  Jut.  659 ;  and  (b)  Th$   Jnagar^   115    Fed.  Bep. 

see  The  Buckhurtt,  6  P.  D.  152.  440. 

(y)  The  Thames,   5  C.  Rob.  845.  (c)  Sturgia  v.  Clough,  21  How.  461. 

See  The  Bellerophon,  3  Aap.  M.  0.  Of .  X«^Afli»  v.  iTamiftofi,  63  Fed.  Rep. 

68.                                      «  ,     «  866,  where  both  tugs  were  held  in 

(z)  The  Chahnette,   62  Fed.   Rep.  fault  for  a  coUision  between  one  of 

174,  where  the  mdder-yoke  of  the  them  and  the  schooner  for  which 

stationary    ship    holed    her :     The  they  were  racing. 

^:S:f  15  f1  R^p.^:  '''  '"^  «  ^^  ^^^^  '  N^*-  ^'  ^-  279. 

(a)   The    City    of    WaehingUm,    2  W  The  Merrimae,  14  WaU.   199 ; 

Otto,  31 ;  and  see  eupra,  p.  362,  for  The  Devonian,  110  Fed.  Rep.  588. 

cases  of  collision  with  pilot  boats.  (/)  The  Mohler,  21  Wall.  230. 
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negligence  or  not,  another  vessel  attempting  to  pass  her  was 
in  fault  for  running  into  her  {g). 

Where  the  leading  vessel  of  two  steamers  proceeding  down 
a  river  with  the  stream,  and  hound  to  the  same  place  on  its 
hanks,  rounded-to  at  a  proper  plaoe  to  land  her  passengers, 
and  the  following  vessel,  instead  of  stopping  and  roTinding- 
to  tmder  her  stem,  attempted  to  turn  ahead  of  her  and  a 
collision  occurred,  the  following  vessel  was  (in  Canada)  held 
solely  in  fault  {h). 

Though  prudence  requires  a  ship  to  avoid  unnecessarily 
crossing  the  track  of  vessels  hound  upon  well-known  courses 
to  and  from  a  centre  of  commerce,  it  is  not  negligence  for 
her  to  do  so(t). 

If  a  vessel  is  of  a  construction  or  is  in  a  condition  {k)  which 
is  specially  dangerous  to  other  vessels,  it  is  her  duty  to  warn 
approaching  vessels  of  the  fact.  Where  a  ship  of  war  carried 
on  her  stem  under  water  a  projecting  ram  or  spur,  it  was  said 
that  imder  ordinary  circumstances  it  would  have  heen  her 
duty  to  apprise  a  vessel  coming  alongside  of  the  risk  she  ran 
in  approaching  her  (/). 

Special  precautions  are  required  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  unable  to  keep  clear  of  other 
ships,  as  well  as  of  other  ships  approaching  the  disabled 
vessel  {m) ;  of  a  tug  with  a  ship  in  tow,  and  of  both  the  tug 
and  her  tow,  so  as  not  to  damage  each  other  when  taking 
the  tow-line  on  board,  and  during  the  performance  of  the 
towage  (n).  It  is  the  duty  of  a  ship  unable  to  keep  out  of 
the  way  in  compliance  with  the  regulations  to  hail  the  other 
ship,  and  of  the  latter  herself  to  keep  out  of  the  way  (o). 

Apart  from  local  regulations  upon  the  subject,  it  is 
negligence  in  a  dock  or  crowded  waters  to  carry  the  anchor 
outside  the  rail,  or  not  to  stow  and  rig  in  spars  and  other 
hamper  likely  to  injure  other  craft  {p). 


{g)  Th$  Ellen  S.  Terry,  7  Bened. 
401. 

(A)  The  Credent  v.  The  Rowland 
Sill,  Stuart's  Rep.  (1868)  (Vice- 
Adm.  Ot.,  Lower  Canada),  289. 

(t)  The  Iberia,  40  Fed.  Rep.  893. 

{k)  As  a  steamship  with  no  steam: 
The  Bowden,  78  Fed.  Rep.  649. 

(/)  The  Bellerophon,  3  Asp.  M.  C. 


58;  and  see  The  Batavier,  1  Sp.  378. 

(m)  The  Arthur  Gordon  and  The 
Independence,  Lush.  270  ;  and  see 
tupra,  pp.  8,  166. 

(n)  See  supra,  pp.  178,  186  eeq. 

(o)  The  Lake  St,  Clair  and  The 
Underwriter,  3  Asp.  M.  C.  361. 

{p)  The  Soniag,  40  Fed.  Rep.  174; 
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In  Amerioa,  it  is  held  that  if  a  ship  is  damaged  by  a  raft    Artlele  28. 
of  such  a  size  or  oonstruotion  as  to  be  a  danger  to  other  Bafts, 
vessels  being  navigated  with  ordinary  carey  the  owner  of  the 
tug  in  charge  of  it  is  liable  (q). 

Where  a  vessel  is  ooming  out  of  dock  or  harbour,  or  Coming  ont 
executing  a  manoeuvre  in  the  course  of  which  an  alteration  ***  ^^^' 
of  her  helm  is  necessary,  another  ship  approaching  her  is 
justified  in  acting  upon  the  assumption  that  the  necessary 
measures  will  be  taken  by  the  former  vessel  with  proper  skill 
and  despatch,  and  that  her  course  will  be  that  which  is  obvi- 
ously intended.  A  schooner  coming  out  of  St.  George's  Dock 
in  the  Mersey,  the  tide  being  flood  and  the  wind  southerly, 
saw  a  tug  with  a  ship  in  tow  coming  down  the  river  towards 
her.  She  put  her  helm  hard-a-port  and  scandalized  her  main- 
sail in  order  to  get  her  head  to  point  down  the  river.  Owing 
to  the  flood  tide  catching  her  under  the  starboard  bow  she  did 
not  answer  her  helm  readily,  and  came  into  collision  with  the 
tug.  If  she  had  run  up  her  outer  jib,  which  she  did  not 
do,  she  would  have  answered  her  helm  better,  and  would  have 
kept  clear  of  the  tug.  The  latter  had  kept  her  course  in  the 
expectation  that  the  schooner  would  set  her  jib  and  straighten 
herself  in  the  river,  as  she  was  intending  to  do.  It  was  held 
that  the  schooner  was  solely  in  fault  for  the  collision,  and  that 
the  tug  did  right  in  acting  upon  the  assumption  that  the 
schooner's  jib  would  have  been  run  up,  and  that  she  would 
have  straightened  herself  and  kept  on  the  tug's  starboard 
side  (r). 

It  has  been  held  in  America  to  be  the  duty  of  a  ship  that  Bounding  a 
is  about  to  rotmd  a  blind  comer,  or  navigating  under  high         «>mer. 
land  which  hides  her  from  other  craft,  to  give  some  notice  of 
her  presence  to  approaching  vessels  («).     So,  where  two  ships 
approaching  a  lofty  vessel  from  opposite  sides  rounded  under 
her  stem  so  dose  that  neither  saw  the  other's  lights  until  it 


The  FaUnettOy  1  Bias.  140;  The  Kolon,  P.  D.  8 ;  ne  Mourue,  (1901)  P.  68  ; 

9  Ben.  197 ;    The  Induttrie,  27  Fed.  The  Serviay   42   Davis,    144,   supra, 

Rep.  767.     Of.  eupra,  pp.  12,  18.  p.  323  ;   Walsh  v.  Brookhjn  and  New 

37k*^Ma4<««a,46Fed.Rep.65l.  ^^j  ^,    ^^^'^^_   jg3   ^^    ^^ 

(r)  Tht  UUter,  1  liar.  Law  Caa.  703 ;  The  £.  B.  Waterman  and  27k< 

O.   S.   231.     Cf .   The  Fratteoma,  2  Trantfer  No.  8,  82  Fed.  Rep.  478. 
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A^^^»  was  too  late  to  avoid  collision,  both  were  held  to  be  in 
fault  (0. 

Dumb  bargee.  Dumb  barges  or  lighters  that  drive  with  the  tide  have  little 
or  no  control  over  their  own  movements,  and  cannot  keep  out 
of  the  way  of  other  craft.  In  the  absence  of  any  role  or 
custom,  they  are  not  required  to  navigate  in  the  shallow 
water  of  a  river,  so  as  to  leave  the  deep  channel  open  to 
vessels  of  greater  draught  (m).  In  the  Thames,  where  they 
do  not  carry  anchors,  they  are  justified  in  going  on  after  being 
overtaken  by  a  fog,  until  they  come  in  contact  with  some- 
thing to  which  they  can  make  fast  (x).  It  is  therefore  the 
duty  of  other  vessels,  and  particularly  of  steamships,  to  keep 
out  of  their  way.  In  order  to  do  this,  they  must  know,  in 
each  case,,  the  set  of  the  tide  and  probable  course  of  the 
lighter  (y). 

Speed  in  In  a  river,  harbour,  or  narrow  channel,  steamships  must 

not  go  at  a  rate  of  speed  which  will  endanger  passing  vessels 
by  the  suction  it  sets  up  (z),  or  will  raise  a  swell  which  may 
sink  or  damage  barges  and  other  craft.  In  the  Thames,  and 
some  other  rivers,  there  are  bye-laws  to  this  effect.  Whatever 
the  rate  of  speed  required  by  local  bye-laws,  if  a  ship,  though 
not  exceeding  that  rate,  endangers  other  craft,  she  will  be 
held  in  fault  (a).  But  a  vessel  sunk  or  damaged  by  the  swell 
of  a  passing  vessel  cannot  recover  if  she  was  mismanaged, 
overladen  (ft),  or  unfit  to  encounter  the  ordinary  wash  of  river 
traffic  {c).  In  the  Suez  canal,  five-and-a-half  knots ;  in  the 
Tees,  six  miles  an  hour ;  and  in  certain  parts  of  the  Thames, 
seven  statute  miles  over  the  ground  are  the  highest  rates  of 
speed  allowed  by  the  local  rules.  Where  a  rate  of  speed  is 
specified  by  a  local  rule  of  navigation  gr  Act  of  Parliament, 


(t)  The  Albany,  74  Fed.  Rep.  311.  (a)   The  BatavieVy   I   Sp.   378  ;    9 

(I*)  The  Ralph  Creyke,  6  Asp.  M.  C.       Moo.  P.  0.  286.      See  The  Duke  of 
19.  Cornwall^    1    Pr.   Adm.   Dig.    135; 


narrow 


M.  6. 


The  Jtoee  of  Englandy  6  Asp.  Smith  v.  Dobaon,  3  M.  &  a.  69 ;  The 

304.  Columbia,   61   Fed.   Rop.   220;    The 

(y)  rA«5u7aWoM',3A«p.M.C.  371;  Majestic ,   48    Fed.   Rep.   730;    The 

The  Owen   Wallie,  L.  R.  4  A.  &  £.  Monmouth  and  The  RaHtan,  44  Fed. 

175.    For  Amerioan  decisions  to  the  Rep.  809. 

same  eflfect,  see  Frets  v.  Bull,   12  tvi   t     r  j        r          je  /^    e.  -n 

How.  466;  Pearee  v.  Fage,  24  How.  .. ,*)  ^"^-^^''^  ^-  ^^''  6  C.  &  P. 

228;   Butterjleld  v.  Boyd,  4  Blatohf.  ^^'' 

366.  {€)   The    Pilgrim,    67    Fed.    Rep. 

{z)  Supra,  p.  484.  670. 
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the  rate  over  the  ground,  as  distinguished  from  the  rate     ^rtjo^^  ^- 
through  the  water,  \&  prima  facie  intended  {d). 

Where  a  vessel  is  being  launched,  the  law  oasts  upon  the  Special 
persons  in  charge  of  the  launch  the  obligation  of  conducting  ^|^i^S^°^ 
it  with  the  utmost  precaution,  and  of  giving  such  notice  as  is  J*«iioh. 
reasonable  and  sufficient  to  prevent  injury  to  passing  vessels. 
In    The  Andalmtun  (e),   although  notice   of    the    intended 
laimch  was  posted  up  in  a  conspicuous  place,  flags  were  flying 
on  the  ship  to  be  launched,  and  two  tugs  with  boats  were 
employed  to  warn  passing  vessels,  a  vessel  that  was  passing 
was  not  warned,  and  those  in  charge  of  the  launch  were  held 
responsible  for  a  collision  with  her. 

In  The  Blenheim  (/),  Dr.  Lushington  said,  with  regard  to 
the  duty  of  those  in  charge  of  the  launch  : — •'  Such  reason- 
able notice  of  a  launch  shall  be  given  as  shall  prevent  danger 
or  reasonable  chance  of  danger  to  other  vessels  navigating  in 
the  river.  That  is  the  first  great  principle  and  rule  in  these 
cases.  As  all  other  vessels  have  a  right  to  navigate  in  a 
river,  no  person  shall  interfere  with  that  navigation  without 
such  reasonable  notice  of  a  launch  as  may  prevent  the  chance 
of  an  injury  to  them.  What  is  reasonable  notice  depends  on 
local  circumstances,  the  breadth  of  the  river,  the  number  of 
vessels  passing,  and  other  circumstances  of  that  kind.  It  must 
be  not  a  mere  general  notice  of  a  launch  on  a  particular  day ; 
the  notice  must  so  speqify  the  time  of  the  launch  that  vessels 
navigating  up  and  down  the  river  may  not  be  damaged  or 
incur  danger." 

In  The  Andalusian  (g)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated :  "  The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  notice  as  is  reasonable  and  suffi- 
cient to  prevent  any  injury  happening  from  the  launch ;  and, 
moreover,  the  burden  of  showing  that  every  reasonable  pre- 
caution has  been  taken,  and  every  reasonable  notice  given, 
lies  upon  her  and  those  navigating  the  launch."  This  state- 
ment of  the  law  was  cited  and  acted  upon  by  Butt,  J.,  in  The 
Qeorge  Roper  {h).    In  the  same  case  the  learned  judge  pointed 

id)  The  n.  X.  AUttm,  8  P.  D.  6.  (/)  4  Not.  of  Oaa.  393. 

\e)  2  P.  D.   231.     See  also   The  (J)  2P.  D.  231. 

Tvanna,  Swab.  405.  (A)  8  P.  D.  119.    Similar  language 
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out  that,  '^  when  you  set  a  yessel  of  large  size,  without  engines 
and  without  a  helm,  and  with  only  a  tug  to  manage  her,  off 
the  ways  at  a  speed  of  seven  knots  aoross  the  fairway  of  the 
river  Mersey,  the  utmost  precautions  are  only  reasonable." 
He  held  that  the  people  in  charge  of  the  launch  were  in  fault 
for  not  taking  every  possible  step  to  assure  themselves  that  no 
vessel  was  approaching  the  ways  before  the  launch  was  started. 
He  also  expressed  his  opinion  that  in  the  Mersey  the  tug  or 
tugs  attending  a  launch  should  be  decorated  with  flags  in  the 
usual  way  when  a  launch  is  about  to  take  place  (i). 

In  The  Cachapool  (/•),  it  was  held  that  a  vessel  at  anchor  in 
the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
laTinch.  Notice  had  been  given  her  at  six  o'clock  of  the 
intended  launch,  which  took  place  at  half-past  ten;  and 
shortly  before  that  hour  a  tug  had  been  sent  by  those  in 
charge  of  the  launch  to  endeavour  to  get  the  ship  at  anchor 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  The  Glengarry  (/),  it  was  held  that  all  proper  precautions 
were  taken,  and  that  the  vessel  under  way  (a  tug  with 
barges  in  tow)  was  solely  in  fault  for  steaming  aoross  the 
path  of  The  Glengarry  at  the  moment  she  was  being  started. 

Even  after  proper  notice  of  a  launch  has  been  given,  it 
must  not  take  place  so  long  as  other  vessels  are  in  the  way. 
If  it  is  customary  for  the  harbour-master  to  superintend  or  be 
present,  it  should  not  take  place  in  his  absence  (m). 

There  is  no  rule  in  law  requiring  small  vessels  to  keep  out 
of  the  way  of  larger  ones,  though  it  may  be  much  easier  for 
them  to  do  so  than  for  the  larger  ship  to  take  the  steps 
required  by  the  regulations.  A  large  ship  going  at  a  slow 
speed  in  a  narrow  channel  cannot  alter  her  course  rapidly, 
and  may  be  unable  to  do  all  that  is  necessary  to  avoid  colU- 
sion.  But,  so  far  as  she  can  do  so,  she  must  comply  with  the 
regulations;  and  in  such  a  case  it  will  be  the  duty  of  the 
smaller  vessel  to  take  such  precautions  as  are  rendered  necessaiy 
by  the  comparatively  helpless  condition  of  the  larger  ship  (n). 


was  naed  by  Sir  B.  Fhillimore  in 
The  Glengarry,  2  V.  D.  236. 

(•)  See  alao  The  Glengarry,  2  P.  D. 
236,  on  thiB  point ;  Maleter  y.  Rum- 
phreys,  8  Fed.  Hep.  636. 

(k)  7  P.  D.  217.     As  to  these 


see   The    Westemkmdf  tupra, 
22. 

[I)  2  P.  D.  236. 

m)  The  United  Statee,  12  L.  T.  33. 

[n)  See  The  La  Plata,  Swab.  220 ; 

app.,  ibid.    298  ;     The    Ai^hur 
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The  paramount  duty  of  both  craft  to  do  what  is  necessary 
to  avoid  collision  is  brought  out  more  distinctly  by  the 
American  than  by  the  Euglish  cases.  A  small  sailing  boat, 
in  a  flat  calm,  was  struck  by  a  steamship  with  a  heavy  barge 
lashed  alongside.  The  sailing  boat  was  held  in  fault  (as 
well  as  the  steamship),  because  she  did  not  use  her  oars  to 
get  out  of  the  way  of  the  steamship  (<?) ;  and  a  schooner  of 
130  tons,  becalmed  in  a  difficult  position  in  a  river,  was  held 
in  fault  for  not  using  her  sweeps,  or  having  a  boat  to  tow 
ahead,  so  as  to  avoid  a  steamship  that  struck  her  {p).  In 
New  York  harbour,  where  large  steamships  cannot  take  up 
their  berths  in  their  slips  without  swinging  against  the  ends 
of  the  piers,  it  is  held  to  be  the  duty  of  small  craft  moored 
at  the  piers  to  shift,  so  as  not  to  be  crushed  by  the  big 
ships  (q). 


Article  29. 


Reservation  o/Muksfor  Harbours  and  Inland  Navigation. 

Article   30. 
Nothing  in  these  rules  shall  inte)fere  tmth  the  operation  of  a    Article  80. 


roles. 


special  rule  duly  made  by  local  authority ^  relative  to  the  navigation  Local  mlee 
of  any  harbour j  river j  or  inland  waters.  by\^Mend 

This  Article  is  identical  with  Art.  25  of  the  Begulations 
of  1884.  It  must  be  read  together  with  the  preliminary 
paragraph  {supra^  p.  333),  which  directs  that  the  regulations 
shall  be  followed  ''upon  the  high  seas,  and  in  all  waters 
connected  therewith  navigable  by  seagoing  vessels."  The 
effect  of  local  rules  in  all  waters  within  the  King's 
dominions  to  which  the  Merchant  Shipping  Act,  1894, 
applies,  is  saved  by  57  &  58  Vict.  c.  60,  s.  421. 

Local  rules  have  not,  in  aU  cases,  been  recognised  by  the 
Courts  as  of  equally  binding  effect  with  the  sea  regulations  ; 
but  there  is  no  doubt  that  an  infringement  of  a  local  rule 
made  by  a  competent  authority  and  applicable  to  the  case 
will,  imless  excused  by  si>ecial  circumstances,  be  held  to  be 


Gordon  and  The  IncUpendence,  Lush. 
270. 

(o)  The  Bay  Quemf  42  Fed.  Sep. 
271. 


(p)  The  JB.  K,  Waahbum^  19  Fed. 
Bc^.  788. 

(q)  2^  J^^rMfki,  88  Fed.  Bep.  556. 
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Article  80.  negligence  contributing  to  a  collision  (r).  A  bye-law  made 
under  a  local  Act  required  ships  coming  into  the  Tyne  to 
keep  on  the  north  side  of  the  river.  The  Raithtcaite  Sally 
coming  in  from  the  sea  in  a  thick  fog,  was  in  collision,  on 
the  south  side  of  the  river,  with  a  vessel  bound  out.  In  the 
absence  of  proof  of  negligence  on  the  pcurt  of  the  latter,  The 
Raithtcaite  Mall  was  held  to  be  in  fault  for  the  collision  («). 
In  this  case  Sir  E.  Phillimore  said,  with  regard  to  the  effect 
of  local  rules:  "There  shotild,  however,  be  no  misunder- 
standing as  to  the  effect  of  these  and  similar  bye-laws 
governing  the  navigation  of  a  river.  It  cannot  be  held  that, 
because  they  or  any  of  them  are  disobeyed,  the  vessel  dis- 
obeying them  is  therefore  to  be  held  to  blame.  They  are 
only  evidence  of  what  it  is  the  duty  of  a  vessel  to  do  under 
the  circumstances  named  in  the  particular  bye-law.  As  such 
evidence,  however,  they  are  an  important  element  in  every 
case  that  comes  within  their  provisions  ;  and  if  it  should 
appear  that  by  the  breach  of  one  of  them  a  ship  has  occasioned 
or  contributed  to  a  collision,  the  existence  of  such  a  bye-law 
would  afford  the  very  strongest  reason  for  holding  that  a  ship 
had  been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision"  {t). 
EfiPeot  of  An  infringement  of  some,  but  not  of  all,  local  rules  will 

s.  419  (w). 

There  are  local  rules  in  force  at  and  in  the  following 
places  and  waters  :  Arundel,  Avon,  Belfast,  Berehaven, 
Blyth,  Boston,  Bristol,  Caledonian  Canal,  Carron  River, 
Chatham,  Clyde,  Cork,  Cowes,  Dartmouth,  Deptford,  Dublin, 
Falmouth,  Qalway,  Gloucester  and  Berkeley  Canal,  Holy- 
head, Humber,  Ipswich,  Limerick,  Londonderry,  Manchester 
Ship  Canal,  Medway,  Mersey,  Mersey  and  Irwell  Navigation, 

(r)  See  Cayzer  v.  Carroft  Co.,  The  Asp.  M.  C.  466  ;    The  Feerleu,  13 

Margaret,   9    App.   Gas.   873  ;    The  Moo.  P.  0. 484 ;  The  Smyrna,  2  Hoc. 

YourH  and  The  Spearman,  10  App.  P.  0.  N.  8.  435.  As  to  the  effect  of  a 

Gas.  276.  breach  of  a  local  statatoiy  rule  or 

,  \    m     n    -i    -M.    rr  71    o    a-„  duty,  866  The  United  Service,  8  P.  D. 

lut^'l  ?,n  ^«*^*"'^*^"  ^^^^    2   Asp.  ^Q  r^tkineim  y.  Netveaetle  and  Gate.^ 

^-  ^-  ^^^'  head  Waterworks  Co,,  2  Ex.  D.  441. 

[t)  As  to  the  obligation  to  obey  Ignorance  of    a   local   rule   is  no 

local  rules,  the  recognition  of  them  excuse  for  disobeying  it :   The  JRiver 

by  an  Admiralty  Gourt,  and  proof  J)erwent,  6  Asp.  M.  0.  467. 
of  them,  see  The  Henry  Morton,  2  («)  See  eupra,  pp.  61  srq. 
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Milford,  Newport  (Mon.),  Newry,  Orwell,  Ouse  (Upper  and  ^rtJ^l^  >0» 
Lower),  Pembroke,  Plymouth,  Portland,  Portsmouth, 
Queenstown,  Eunoom  and  Weston  Canal,  Byde,  Solent, 
Southampton,  Suir,  Tees,  Thames,  Tyne,  Warkworth, 
"Waterford,  Weaver  Navigation,  Whitby,  Windermere, 
Woolwieh,  Youghal.  Some  of  these  rules  are  full  and 
almost  identical  with  the  sea  regulations ;  others  are  scanty 
and  antiquated.  Some  deal  with  ships'  lights,  speed, 
anchorage  groimd,  docking ;  others  with  local  matters  foreign 
to  the  subject  of  this  work  {x). 

These  rules  derive  their  force  either  from  local  Acts,  or 
from  the  Merchant  Shipping  Act;  1894,  s.  421  (2),  which  gives 
His  Majesty  power  to  make  rules  where  they  cannot  be  made 
otherwise;  or  from  10  &  11  Vict.  c.  27,  giving  dock  and 
harbour  authorities  similar  power ;  or  from  28  &  29  Vict, 
c.  125,  relating  to  dockyard  ports  (y). 

There  are  local  rules  in  force  in  some  foreign  rivers  and 
waters,  such  as  the  Bosphorus,  the  Danube  (2),  the  Suez  Canal, 
the  inland  waters  and  lakes  of  the  United  States  and  Canada, 
and  probably  many  other  foreign  waters.  Whether  the 
words  of  Art.  30  as  to  "  rules  made  by  local  authority  "  apply 
to  foreign  as  well  as  to  British  rules,  has  not  been  decided. 

The  "Inland  Waters"  rules  of  America  contain  many 
additions  to  and  alterations  of  the  general  collision  regu- 
lations (a).  They  are  applicable  in  Boston,  New  York, 
Baltimore,  Galveston,  San  Francisco,  and  other  harbours  and 
waters  of  the  seaboard  of  the  United  States,  the  limits  of 
which  are  set  out  in  the  Lotidon  Gazette^  9th  July,  1895. 

(x)  The  above  list  is  taken  maizdy  16th  Aug.  1890  ;    22nd  Nov.  1890  ; 

from   '*The  Roles  of  the  Boad  at  17th  Sept.  1900  (Portsmouth);  26th 

Sea,"   'bj   Mr.    H.    Stuart    Moore,  Sept.   1901   (Berehaven) ;    6th  Deo. 

where  me  rules  will  be  found  set  19U2    (Portland).      There    are   also 

out     at     length.       The     Thames,  rules  for  Gibraltar:  Ord.  in  Council, 

Mersey,    and    some    of    the   more  7th  March,  1898;   London  Gazette, 

-  important  of  them  are  set  out  or  13th  Jan.  1899. 

aummaiized     in     the      Appendix,  (^)  !%<?  Smyrna,  2  Moo.  P.  C.  N.  S. 

(^r'The  dockyard  ports  for  which  \f,  >  ^  ''^^^A.^'^J^r.^^^^^ 

rulS  have  been  made%iw  Berehaven,  !^f '    *~    ^^"^^"^   ^P^^    ^^^'^^ 

Chatham,      Deptford,      Pembroke,  ^^^' 

Plymonih,    Portland,     Portsmouth,  (a)  These,     together     with     the 

Queenstown,  Sheemess,  and  Wool-  American  rules  for  the  Great  Lakes 

wich.      See    Orders    in   Council  of  and  Western  rivers,  are  set  out  in 

29th  Feb.  1868;   29th' June,  1878;  <*The  Rules  of  the  Road  at  Sea," 

19th  May,  1886;   29th  June,  1888;  above  mentioned. 
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THE  REGULATIONS. 


Artiole  SO. 

Local  rules 
and  sea 
regulatloiiB 
applying  in 
same  waten. 


Customary 
oonrse. 


Difficalties  arise  in  some  cases  where  the  local  rules  are 
not  consistent  with  the  general  regulations ;  but  it  appears 
that  in  the  waters  in  which  they  are  in  force  the  local  rules 
must  be  obeyed  without  regard  to  the  general  regulations,  if 
the  latter  conflict  with  them.  At  a  time  when  there  was  no 
bye-law  in  force  in  the  Thames  requiring  sailing  ships  to 
carry  lights,  a  Trinity  sailing  ballast-lighter  was  run  down  in 
the  river  when  carrying  no  lights.  It  was  held  that,  not 
being  a  sea-going  vessel,  she  was  not  required  by  the  sea 
regulations  to  carry  lights,  and  that  she  was  not  required  to 
carry  them  under  the  local  rules,  there  being  no  rule  on  the 
subject  (6).  Sir  B.  Phillimore  expressed  an  opinion  that  the 
power  of  the  Thames  Conservators  did  not  enable  them  to 
make  bye-laws  for  sea-going  ships,  and  their  powers  applied 
to  river  craft  only.  It  seems,  however,  that  the  existing 
Thames  bye-laws  are  binding  on  aU  ships  in  the  Thames.  It 
appears  that  where  the  local  rules  do  not  conflict  with  the 
general  rules,  the  latter  are  supplementary  to  the  local 
rules  (c) ;  several  recent  cases  {d)  show  the  difficulties,  both  of 
construction  and  locality,  which  arise  where  the  sea  regu- 
lations are  applied  in  conjunction  with  local  rules.  For 
example,  in  the  estuary  of  the  Thames  it  is  extremely  difficult 
to  draw  the  line  at  which  the  sea  regulations  begin,  and  the 
Thames  rules  cease,  to  operate.  As  the  former  contain  a 
"  starboard  side  "  rule,  and  the  latter  do  not,  the  matter  is  one 
which  ought  not  to  be  left  to  the  Courts  to  decide  {e). 

Local  rules,  though  not  made  by  any  competent  authority, 
may,  by  long  usage  and  well-recognised  practice,  establish  a 
custom,  the  infringement  of  which  will  be  negligence.  The 
obligation  to  obey  such  a  custom  of  the  river  was  upheld  by 
the  Privy  Council  in  The  Fyenoord,  That  case  was  decided 
under  sect.  297  of  17  &  18  Vict.  c.  104,  by  which  it  was 
enacted,  in  effect,  that  vessels  going  up  the  Thames  should 
keep  on  the  north  or  starboard  side.     The  Fyemordy  a  foreign 


{h)  The  C.  S.  Butler,  L.  B.  4  A.  & 
E.  238. 

(c)  Supra,  p.  317. 

{d)  E.g.,  The  harvest,  10  P.  D. 
90;  The  Minnie,  (1894)  P.  336;  The 
Winetanley,  (1896)  P.  297  ;  The 
CarhUa,  (1899)  P.  223. 


{e)  In  Amerioa  the  Seoretarj  to 
the  Treasury  has  power  to  define 
b^  bearings  *'the  Ime  dividing-  the 
high  seas  from  rivers,  harbours,  and 
inland  waters '' :  Act  of  Congresfi, 
19th  Feb.  1896,  c.  102;  28  Stat 
672,  8.  2. 


DISTRESS  SIGNALS.  497 

ship,  was  navigating  on  the  south  side,  and  oame  into  collision  ^^^^^^  30. 
with  a  vessel  bound  down.  It  was  held  that,  even  if  the 
statute  was  not  binding  on  foreign  ships,  a  custom  had 
emanated  from  the  statute  that  ships  should  navigate  in 
accordance  with  it,  and  that  The  Fyenoord  was  to  blame  for 
transgressing  the  custom  (/). 

Distress  Signak. 
Article  31. 
When  a  vessel  is  in  distress^  and  requires  assistance  from    Article  81. 
other  vessels^   or  from   the  shore,   the  following  shall  be  the  DistreBs 
signals  to  be  used  or   displayed    by  her,  either    together  or  ^^*  *' 
separately,  viz, : — 
In  the  daytime — 

1.  A  gun  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute ; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  C; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  above  or  below  it  a  ball,  or  anything  resem- 
bling a  ball; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 
At  night — 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  Flames  on  the  ship  {as  from  a  burning  tar  barrel,  oil 

barrel,  8fc.) ; 

3.  Rockets  or  shells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  intervals  ; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 

This  Article  corresponds  with  Art.  27  of  the  Regulations 
of  1884.  The  "continuous  sounding  with  any  fog-signal 
apparatus  "  is  new.  These  distress  signals  are  made  under 
a  different  section  (sect.  434)  of  the  Merchant  Shipping 
Act,  1894,  to  that  (sect.  418)  under  which  the  collision 
regulations  are  made  (jg). 

If)  TheFyetioord,Bw&\),Z74.    See  (^)  They   were   inBerted   in   the 

The  Sarmatian,  2  Fed.  Rep.  911.  18W»  apparently  by  mistake. 

M.  K  K 
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THE  MERCHANT  SHIPPING  ACT,  1894 
(57  &  68  Vict.  c.  60),  ss.  418—424. 

Pabt  V. — Safety. 
Prevention  of  Collision. 

§  418. — (1.)  Her  Majesty  may,  on  the  joint  recommendation  Collision 
of  the  Admiralty  and  tne  Board  of  Trade,  by  Order  in  Council,  regrulations. 
make  regulations  for  the  prevention  of  collisions  at  sea,  and  may 
thereby  reralate  the  lights  to  be  carried  and  exhibited,  the  fog 
signals  to  be  carried  and  used,  and  the  steering  and  sailing  rules 
to  be  observed  by  ships,  and  those  regulations  (in  this  Act 
referred  to  as  the  collision  regulations)  shall  have  effect  as  if 
enacted  in  this  Act. 

(2.)  The  collision  regulations,  together  with  the  provisions  of 
this  part  of  this  Act  relating  thereto,  or  otherwise  relating  to 
collisions,  shall  be  observed  by  all  foreign  ships  within  British 
jurisdiction,  and  in  any  case  arising  in  a  British  Court  concerning 
matters  arising  within  British  jurisdiction,  foreign  ships  shall, 
so  far  as  reepects  the  collision  regulations  and  the  said  provisions 
of  this  Act,  be  treated  as  if  they  were  British  ships. 

§  419. — (1.)  All  owners  and  masters  of  ships  shall  obey  the  Obsecration 
collision  regulations,  and  shall  not  carry  or  exhibit  any  other  o^  collision 
lights,  or  use  any  other  fog  signals,  than  such  as  are  required  by  regrulations. 
those  regulations. 

(2.)  If  an  infringement  of  the  collision  regulations  is  caused 
by  the  wilful  def amt  of  the  master  or  owner  of  the  ship,  the 
master  or  owner  shall  in  respect  of  each  offence  be  guilty  of  a 
misdemeanor. 

(3.)  If  any  damage  to  person  or  property  arises  from  the  non- 
observance  by  any  ship  of  any  of  the  colHsion  regulations,  the 
damaee  shall  be  deemed  to  have  been  occasioned  by  the  wilful 
default  of  the  person  in  charge  of  the  deck  of  the  ship  at  the 
time,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
dzoumstances  of  the  case  made  a  departure  from  the  regulation 
necessary. 

kk2 
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(4.)  Where  in  the  case  of  a  collision  it  is  proved  to  the  Court 
fore  whom  the  case  is  tried  that  any  of  the  collision  regulations 
have  been  infringed,  the  ship  by  which  the  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to 
the  satisfaction  of  the  Court  that  the  circumstances  of  the  case 
made  a  departure  from  the  regulation  necessary. 

(5.)  The  Board  of  Trade  shall  furnish  a  copy  of  the  col- 
lision regulations  to  any  master  or  owner  of  a  ship  who  applies 
for  it. 

Inspection  aa  §  ^80. — (1.)  A  surveyor  of  ships  may  inspect  any  ship,  British 
to  light  and  or  foreign,  for  the  purpose  of  seeing  that  the  ship  is  properly 
fog  signals,  provided  with  lights  and  the  means  of  making  fog  signals,  in 
conformity  with  the  collision  regulations,  and  if  the  surveyor 
finds  that  the  ship  is  not  so  provided,  he  shall  give  to  the  master 
or  owner  notice  in  writing,  pointing  but  the  deficiency,  and  also 
what  is,  in  his  opinion,  requisite  in  order  to  remedy  the  same. 

(2.)  Every  notice  so  given  shall  be  communicated  in  the 
manner  directed  by  the  Board  of  Trade  to  the  chief  officer  of 
customs  at  any  port  at  which  the  ship  may  seek  to  obtain  a 
clearance  or  transire;  and  the  ship  shall  be  detained,  until  a 
certificate  under  the  hand  of  a  surveyor  of  ships  is  produced  to 
the  effect  that  the  ship  is  properly  provided  with  lights  and  with 
the  means  of  making  fog  signals,  in  conformity  with  the  collision 
regulations. 

(3.)  For  the  purpose  of  an  inspection  under  this  section,  a 
surveyor  shall  have  all  the  powers  of  a  Board  of  Trade  inspector 
under  this  Act. 

(4.)  Where  the  certificate  as  to  lights  and  fog  signals  is 
refused,  an  owner  may  appeal  to  the  court  of  survey  for  the 
port  or  district  where  the  ship  for  the  time  being  is  in  manner 
directed  by  the  rules  of  that  court. 

(5.)  On  any  such  appeal  the  judge  of  the  court  of  survey  shall 
report  to  the  Board  of  Trade  on  the  question  raised  by  the  appeal, 
and  the  Board  of  Trade,  when  satisfied  that  the  require- 
ments of  the  report  and  of  this  Act  as  to  liehts  and  fog  signals 
have  been  complied  with,  may  grant,  or  direct  a  surveyor  of 
ships  or  other  person  appointed  by  them  to  grant,  the  cert&cate. 

(6.)  Subject  to  any  order  made  by  the  judge  of  [the]  court 
of  survey,  the  costs  of  and  incidental  to  the  appeal  snail  follow 
the  event. 

(7.)  A  surveyor  in  making  an  inspection  under  this  section 
shall,  if  the  owner  of  the  ship  so  require,  be  accompanied  on  the 
inspection  by  some  person  appointed  by  the  owner,  and  if  in 
that  case  the  surveyor  and  the  person  so  appointed  agree,  there 
shall  be  no  appeal  under  this  section  to  the  court  of  survey. 

(8.)  Such  fees  as  the  Board  of  Trade  may  determine  shall  be 
paid  in  respect  of  an  inspection  of  lights  and  fog  signals  under 
this  section,  not  exceeding  those  specified  in  the  sixteenth 
Schedule  to  this  Act. 
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§  421. — (1.)  Any  rules  made  before  or  after  the  passing  of  this  Saving  for 
Act  under  the  authority  of  any  local  Act,  concerning  lights  and  ^^  "4®^  ?* 
signals  to  be  carried,  or  the  steps  for  avoiding  collision  to  be  SaJ^ura  \? 
taken,  by  vessels  navigating  the  waters  of  any  harbour,  river,  or  ' 

other  inland  navigation,  shall  notwithstanding  anything  in  this 
Act  have  full  effect. 

(2.)  Where  any  such  rules  are  not,  and  cannot  be  made,  her 
Majesty  in  Council,  on  the  application  of  any  person  having 
authority  over  such  waters,  or,  if  there  is  no  such  person,  any 
person  interested  in  the  navigation  thereof,  may  make  such  rules, 
and  those  rules  shall,  as  regards  vessels  navigating  the  said 
waters,  be  of  the  same  force  as  if  they  were  part  of  the  collision 
regulations. 

§  422. — (1.)  In  every  case  of  collision  between  two  vessels,  it  Dutyof  vesael 

shall  be  the  duty  of  the  master  or  person  in  charge  of  each  *o  asflist  the 

vessel,  if  and  so  far  as  he  can  do  so  without  danger  to  his  own  other  in  case 

1  J  /'£         \  ^  of  collision, 

vessel,  crew,  and  passengers  (if  any) — 

(a)  to  render  to  the  other  vessel,   her  master,   crew,   and 

passengers  (if  any)  such  assistance  as  may  be  practicable 
and  may  be  necessary  to  save  them  from  any  danger 
caused  by  the  collision,  and  to  stay  by  the  other  vessel 
until  he  has  ascertained  that  she  has  no  need  of  further 
assistance ;  and  also 

(b)  to  give  to  the  master  or  person  in  charge  of  the  other 
vessel  the  name  of  his  own  vessel  and  of  the  port  to  which 
she  belongs,  and  also  the  name  of  the  ports  from  which 
she  comes  and  to  which  she  is  bound. 

(2.)  If  the  master  or  person  in  charge  of  a  vessel  fails  to 
comply  with  this  section,  and  no  reasonable  cause  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act, 
neglect,  or  default. 

(3.)  If  the  master  or  person  in  charge  fails  without  reasonable 
cause  to  comply  with  this  section,  he  shall  be  guilty  of  a 
misdemeanor,  and,  if  he  is  a  certificated  officer,  an  inquiry 
into  his  conduct  may  be  held,  and  his  certificate  cancelled  or 
suspended. 

§  428. — (1.)  In  every  case  of  collision,  in  which  it  is  practic-  Colliaions  to 
able  so  to  do,  the  master  of  every  ship  shall,  immediately  after  be  entered  in 
the  occurrence,  cause  a  statement  thereof,  and  of  the  circum-  official  log- 
stances  under  which  the  same  occurred,  to  be  entered  in  the 
official  log-book  (if  any),  and  the  entry  shall  be  signed  by  the 
master,  and  also  by  the  mate  or  one  of  the  crew. 

(2.)  If  the  master  fails  to  comply  with  this  section,  he  shall  for 
each  offence  be  liable  to  a  fine  not  exceeding  twenty  pounds. 

§  424.  Whenever  it  is  made  to  appear  to  her  Majesty  in  Application 
Council  that  the  Government  of  any  foreign  country  is  willing  ^^^^^^^  ±^ 
that  the  collision  regulations,  or  the  provisions  of  this  part  of  f|^^  ^ips. 
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this  Act  relating  thereto,  or  otherwise  relating  to  collisions,  or 
any  of  those  regulations  or  provisions  should  apply  to  the  ships 
of  that  country  when  beyond  the  limits  of  British  jurisdiction, 
her  Majesty  may  by  Older  in  Council  direct  that  these  regu- 
lations and  provisions  shall,  subject  to  any  limitation  of  time, 
conditions,  and  qualifications  contained  in  the  Order,  apply  to 
the  ships  of  the  said  foreign  country,  whether  within  British 
jurisdiction  or  not,  and  that  such  ships  shall,  for  the  purpose 
of  such  regulations  and  provisions,  be  treated  as  if  they  were 
British  ships. 
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THE    REGULATIONS    FOR    PREVENTING 
COLLISIONS    AT    SEA(«). 

Prelikinaby. 

These  rules  shall  be  followed  by  all  vessels  upon  the  high  seas 
and  in  all  waters  connected  therewith,  navigable  by  sea-going 
vessels. 

In  the  following  rules  every  steam  vessel  which  is  under  sail 
and  not  under  steam  is  to  be  considered  a  sailing  vessel,  and 
every  vessel  under  steam,  whether  under  sail  or  not,  is  to  be 
considered  a  steam  vessel. 

The  word  ''steam  vessel"  shall  include  any  vessel  propelled 
by  machinery. 

A  vessel  is  ''under  way"  within  the  meaning  of  these  rules 
when  she  is  not  at  anchor,  or  made  fast  to  the  shore  or 
aground. 

BULES  OONGEBNINa  LiQHTS,  &0. 

The  word  "visible"  in  these  rules,  when  applied  to  lights,  shall 
mean  visible  on  a  dark  night  with  a  dear  atmosphere. 

Art.  1.  The  rules  concerning  lights  shall  be  complied  with  in 
all  weathers  from  sunset  to  sunrise,  and  during  such  time  no 
other  lights  which  may  be  mistaken  for  the  prescribed  lights 
shall  be  exhibited. 

Art.  2.  A  steam  vessel  when  under  way  shall  carry — 

(a)  On  or  in  front  of  the  foremast,  or,  if  a  vessel  without  a 

foremast,  then  in  the  fore  part  of  the  vessel,  at  a  height 
above  the  hull  of  not  less  than  twenty  feet,  and  if  the 
breadth  of  the  vessel  exceeds  twenfy  feet,  then  at  a 
height  above  the  hull  not  less  than  such  breadth,  so,  how- 
ever, that  the  light  need  not  be  carried  at  a  greater  height 
above  the  hull  than  forty  feet,  a  bright  white  light,  so 
constructed  as  to  show  an  unbroken  light  over  an  arc  of 
the  horizon  of  twenty  points  of  the  compass,  so  fixed  as 
to  throw  the  light  ten  points  on  each  side  of  the  vessel, 
viz.,  from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible  at  a 
distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 

show  an  unbroken  light  over  an  arc  of  the  horizon  of 

(a)  Made  by  Order  in  Gonnoa  of  27ih  Nov.  1896. 
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ten  points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show  an 

unbroken  light  over  an  arc  of  the  horizon  of  ten  points 
of  the  compass,  so  fixed  as  to  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam  on  the  port  side, 
and  of  such  a  character  as  to  be  visible  at  a  custanoe  of 
at  least  two  miles. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 

inboard  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  additional 

white  light  similar  in  construction  to  the  Hght  mentioned 

in  sub-division  (a).    These  two  lights  shall  be  so  placed 

in  line  with  the  keel  that  one  shall  be  at  least  fifteen 

feet  higher  than  the  other,  and  in  such  a  position  with 

reference  to  each  other  that  the  lower  light  shall  be 

forward    of    the   upper    one.      The  vertical  distance 

between  these  lights  shall  be  less  than  the  horizontal 

distance. 

Art.  3.  A  steam  vessel  when  towing  another  vessel  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 

vertical  line  one  over  the  other,  not  less  than  six  feet  apart,  and 

when  towing  more  than  one  vessel  shall  carry  an  additional 

bright  white  light  six  feet  above  or  below  such  lights,  if  the 

length  of  the  tow,  measuring  from  the  stem  of  the  towing^  vessel 

to  the  stern  of  the  last  vessel  towed,  exceeds  600  feet.    Each  of 

these  lights  shall  be  of  the  same  construction  and  character,  and 

shall  be  carried  in  the  same  position  as  the  white  light  men* 

tioned  in  Art.  2  ^a),  except  the  additional  light,  which  may 

be  carried  at  a  height  of  not  less  than  fourteen  feet  above  the 

hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steer  by,  but  such 
light  shall  not  be  visible  forward  of  the  beam. 

Art.  4. — (a)  A  vessel  which  from  any  accident  is  not  under 
command,  shall  carry  at  the  same  height  as  the  white  light 
mentioned  in  Art.  2  (a),  where  they  can  best  be  seen,  and,  if  a 
steam  vessel,  in  lieu  of  that  light,  two  red  lights,  in  a  vertical 
line  one  over  the  other,  not  less  than  six  feet  apart,  and  of  such 
a  character  as  to  be  visible  all  round  the  horizon  at  a  distance  of 
at  least  two  miles ;  and  shall  by  day  cany  in  a  vertical  line 
one  over  the  other,  not  less  than  six  feet  apart,  where  they  can 
best  be  seen,  two  black  balls  or  shapes,  each  two  feet  in 
diameter. 

(b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  carry  in  the  same  position  as  the  white  light  men- 
tioned in  Art.  2  (a),  and,  if  a  steam  vessel,  in  lieu  of  that  lieht, 
three  lights  in  a  vertical  line  one  over  the  other,  not  less  tiiaa 
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eix  feet  apart.  Tlie  highest  and  lowest  of  these  lights  shall  be 
red,  and  the  middle  light  shall  be  white,  and  thej  shall  be  of 
such  a  character  as  to  be  visible  all  round  the  horizon,  at  a 
distance  of  at  least  two  miles.  By  day  she*  shall  carry  in  a 
vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
where  they  can  best  be  seen,  three  shapes  not  less  than  two  feet 
in  diameter,  of  which  the  highest  and  lowest  shall  be  globular 
in  shape  and  red  in  colour,  and  the  middle  one  diamond  in  shape 
and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making 
way  through  the  water,  shall  not  carry  the  side  lights,  but  when 
making  way  shall  cany  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the  vessel 
showing  them  is  not  under  command  and  cannot,  therefore,  get 
out  of  Sie  way. 

These  signals  are  not  signals  of  vessels  in  distress  and  requiring 
assistance.     Such  signals  are  contained  in  Art.  31. 

Art.  5.  A  sailing  vessel  xmder  way,  and  any  vessel  being 
towed,  shall  carry  the  same  lights  as  are  prescribed  by  Art.  2 
for  a  steam  vessel  under  way,  with  the  exception  of  the  white 
lights  mentioned  therein,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  under  way 
during  bad  weather,  the  green  and  red  side  lights  cannot  be 
fixed,  these  lights  shall  be  kept  at  hand  lighted  and  ready  for 
use ;  and  shall,  on  the  approach  of  or  to  other  vessels,  be  ex- 
hibited on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible,  and 
so  that  the  green  light  shall  not  be  seen  on  the  port  side  nor  the 
red  light  on  the  starboard  side,  nor,  if  practicable,  more  than 
two  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  outside 
with  the  colour  of  the  light  they  respectively  contain,  and  shall 
be  provided  with  proper  screens. 

Art.  7.  Steam  vessels  of  less  than  forty,  and  vessels  under  oars 
or  sails  of  less  than  twenty,  tons  gross  tonnafi;e,  respectively,  and 
rowing  boats,  when  under  way,  shall  not  be  obliged  to  carry 
the  lights  mentioned  in  Art.  2  (a),  (b)  and  (c),  but  if  they  do  not 
carry  them  they  shall  be  provided  with  the  following  lights : — 

1 .  Steam  vessels  of  less  than  forty  tons  shall  carry : 

(a)  In  the  fore  part  of  the  vessel,  or  on  or  in  front  of  the 

funnel,  where  it  can  best  be  seen,  and  at  a  height 
above  the  gunwale  of  not  less  than  nine  feet,  a  bright 
white  light  constructed  and  fixed  as  prescribed  in 
Art.  2  (a),  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(b)  Green  and  red  side  lights  constructed  and  fixed  as  pre- 

scribed in  Art.  2  (b)  and  (c),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  one  mile,  or 
a  combined  lantern  showing  a  g^een  light  and  a  red 
light  from  right  ahead  to  two  points  abaft  the  beam 
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on  their  respectiye  sides.     Such  lantern  shall  be 
carried  not  less  than   three  feet  below  the  white 
Hght. 
2.  Small  steamboats,  such  as  are  carried  by  sea-going  vessels, 
may  carry  the  white  light  at  a  less  height  than  nine  feet 
above  the  g^wale,  but  it  shall  be  carried  above  the 
combined  lantern,  mentioned  in  sub-division  1  (b). 
S.  Vessels  under  oars  or  sails,  of  less  than  twenty  tons,  shall 
have  ready  at  hand  a  lantern  with  a  green  glass  on  one 
side  and  a  red  glass  on  the  other,  which,  on  the  approach 
of  or  to  other  vessels,  shall  be  exhibited  in  sufficient  time 
to  prevent  collision,  so  that  the  green  light  shall  not  be 
seen  on  the  port  side  nor  the  red  light  on  the  starboard 
side. 
4.  Eowing  boats,  whether  under  oars  or  sail,  shall  have  ready 
at  hand  a  laiitem  showing  a  white  light,  which  shall  be 
temporarily    exhibited    in    sufficient    time    to    prevent 
collision. 
The  vessels  referred  to  in  this  Article  shall  not  be  obliged  to 
carry  the  lights  prescribed  by  Art.  4   (a),  and  Art.    11,  last 
paragraph. 

Art.  8.  Pilot  vessels  (&),  when  enfi;aged  on  their  station  on 
pilotage  duty,  shall  not  show  the  lights  required  for  other 
vessels,  but  cdiall  carry  a  white  light  at  the  masthead,  visible  all 
round  the  horizon,  and  shall  also  exhibit  a  flare-up  light  or 
flare-up  lights  at  short  intervals,  which  shall  never  exceed  fifteen 
minutes. 

On  the  near  approach  of  or  to  other  vessels  they  shall  have 
their  side  lights  lighted,  ready  for  use,  and  shall  flash  or  show 
them  at  short  intervals,  to  indicate  the  direction  in  which  they 
are  heading,  but  the  green  light  shall  not  be  shown  on  the  port 
side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  alongside 
of  a  vessel  to  put  a  pilot  on  board  may  show  the  white  light 
instead  of  carrying  it  at  the  masthead,  and  may,  instead  of  the 
coloured  liehts  above  mentioned,  have  at  hand  ready  for  use  a 
lantern  with  a  green  glass  on  the  one  side  and  a  red  glass  on  the 
other,  to  be  used  as  prescribed  above. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  vessels  of  their 
tonnage. 

Art.  9,  [^This  Article  will  deal  with  regulations  affecting  fishing 
boats,  and  will  be  the  subject  of  another  Order,  which  will  be  sub' 
mitted  to  her  Majesty  for  approval  at  a  later  date  (c).] 

Art.  10.  A  vessel  which  is  being  overtaken  by  another  shall 
show  from  her  stem  to  such  last-mentioned  vessel  a  white  light 
or  a  flare-up  light. 

The  white  light  required  to  be  shown  by  this  Article  may  be 
fixed  and  carried  in  a  lantern,  but  in  such  case  the  lantern  uiall 
be  so  constructed,  fitted,  and  screened  that  it  shall  throw  an 

ih)  Am  to  steam  pilot  vesselB'  lights  in  British  waten,  see  supra,  p.  862. 
{e)  For  the  regmations  now  (1904)  in  force,  see  sitpra,  p.  363. 
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tmbroken  light  over  an  arc  of  the  horizon  of  twelve  points  of 
the  compass,  viz.,  for  six  points  from  right  aft  on  each  side  of 
the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one  mile. 
Such  light  shall  be  carried  as  nearly  as  practicable  on  the  same 
level  as  the  side  lights. 

Art.  11.  A  vessel  under  150  feet  in  length,  when  at  anchor, 
shall  carry  forward,  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform,  and  unbroken 
light  visible  all  round  the  horizon  at  a  distance  of  at  least  one  mile. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  p^  of  the  vessel,  at  a  height  of  not 
less  than  twenty,  and  not  exceeding  forty,  feet  above  the  hull, 
one  such  light,  and  at  or  near  the  stern  of  the  vessel,  and  at  such 
a  height  that  it  shall  be  not  less  than  fifteen  feet  lower  than  the 
forward  light,  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

.  A  vessel  aground  in  or  near  a  fairway  shall  carry  the  above 
light  or  lights  and  the  two  red  lights  prescribed  by  Art.  4  (a). 

Art.  12.  Every  vessel  may,  if  necessary  in  order  to  atlsract 
attention,  in  addition  to  the  lights  which  she  is  by  these  rules 
required  to  carry,  show  a  flare-up  light  or  use  any  detonating 
signal  that  cannot  be  mistaken  for  a  distress  signal. 

Art.  13.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  any  special  rules  made  by  the  Government  of  any 
nation  with  respect  to  additional  station  and  signal  lights  for 
two  or  more  ships  of  war  or  for  vessels  sailing  under  convoy,  or 
with  the  exhibition  of  recognition  signals  adopted  by  shipowners, 
which  have  been  authorized  by  their  respective  Governments  and 
duly  registered  and  published. 

Art.  14.  A  steam  vessel  proceeding  under  sail  only,  but  having 
her  funnel  up,  shall  carry  in  daytime,  forward,  where  it  can  best 
be  seen,  one  olack  ball  or  shape  two  feet  in  diameter. 

Sound  Signals  fob  Fog,  &c. 

Art.  15.  All  signals  prescribed  by  this  Article  for  vessels 
under  way  shaU  be  given : 

1.  By  **  steam  vessels  "  on  the  whistle  or  siren. 

2.  By  '^  sailing  vessels  and  vessels  towed  "  on  the  fog-horn. 
The  words  ''  prolonged  blast "  used  in  this  Article  shall  mean 

a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shaU  be  provided  with  an  efficient  whistle  or 
siren,  sounded  by  steam  or  some  substitute  for  steam,  so  placed 
that  the  sound  may  not  be  intercepted  by  any  obstruction,  and 
with  an  efficient  fog-horn,  to  be  sounded  by  mechanical  means, 
and  also  with  an  efficient  bell.*  A  sailing  vessel  of  twenty  tons 
gross  tonnage  or  upwards  shall  be  provided  with  a  similar  fog- 
horn and  bell. 

*  In  all  caseB  where  the  rules  reqnire  a  bell  to  be  used  a  dmm  may  be 

Bubetituted  on  board  TorldBh  yesselfl,  or  a  gong  where  sach  artiolefi  are 

used  on  board  small  sea-going  Teasels. 
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In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  bj 
day  or  night,  the  signals  described  in  this  Article  shall  be  used 
as  follows ;  viz. : — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound,   at 

intervals  of  not  more  than  two  minutes,  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sound,  at  intervals  of  not  more 
than  two  minutes,  two  prolonged  blasts,  with  an 
interval  of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  sound,  at  intervals  of  not 

more  than  one  minute,  when  on  the  starboard  tack  one 
blast,  when  on  the  port  tack  two  blasts  in  succession, 
and  when  with  the  wind  abaft  the  beam  three  blasts  in 
succession. 

(d)  A  vessel,  when  at  anchor,  shall,  at  intervals  of  not  more 

than  one  minute,  ring  the  bell  rapidly  for  about  five 
seconds. 

(e)  A  vessel,  when  towing,  a  vessel  employed  in  laying  or  in 

picking  up  a  telegraph  cable,  and  a  vessel  under  way, 

which  is  unable  to  get  out  of  the  way  of  an  approaching 

vessel  through  being  not  under  command,  or  unable  to 

manoeuvre  as  required  by  these  rules,  shall,  instead  of 

the  signals  prescribed  in  sub-divisions  (a)  and  (c)  of 

this  Article,  at  intervals  of  not  more  than  two  minutes, 

sound  three  blasts  in  succession,  viz.,  one  prolonged 

blast  followed  by  two  short  blasts.    A  vessel  towed 

may  give  this  signal  and  she  shall  not  give  any  other. 

Sailing  vessels  and  boats  of  less  than  twenty  tons  gross  tonnage 

shall  not  be  obliged  to  give  the  above-mentioned  signals,  but  if 

they  do  not,  they  shall  make  some  other  efficient  sound  signal 

at  intervals  of  not  more  than  one  minute. 

Speed  of  Ships  to  be  Moderate  in  Fog,  &c. 

Art.  16.  Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her  beam,  the 
fog-signal  of  a  vessel  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  with  caution  until  danger  of  collision 
is  over, 

STEERINa  A3SID  SaIUKG  BtTLES. 

Preliminary — Risk  of  Collision, 

Bisk  of  collision  can,  when  circumstances  permit,  be  ascertained 
by  carefully  watching  the  compass  bearing  of  an  approaching 
vessel.  If  the  bearing  does  not  appreciably  change,  such  risk 
should  be  deemed  to  exist. 

Art.  17.  When    two    sailing    vessels    are    approaching    one 
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another,  so  as  to  inyolve  risk  of  collision^  one  of  them  shall 
keep  out  of  the  way  of  the  other,  as  follows,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way 

of  a  yessel  which  is  close-hauled. 

(b)  A  yessel  which  is  close-hauled  on  the  port  tack  shall  keep 

out  of  the  way  of  a  vessel  which  is  close-hauled  on  the 
starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  yessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  both  are  running  free,  with  the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out  of 
the  way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 

of  the  other  vessel. 
Art.  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall  alter 
her  course  to  starboard,  so  that  each  may  pass  on  the  port  side 
of  the  other. 
This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve 
risk  of  collision,  and  does  not  apply  to  two  vessels  which 
must,  if  both  keep  on  their  respective  courses,  pass  clear 
of  each  other. 
The  only  cases  to  which  it  does  apply  are,  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other;  in 
other  words,  to  cases  in  which,  by  day,  each  vessel  sees  the 
masts  of  the  other  in  a  line,  or  nearly  in  a  line,  with  her 
own ;  and  by  night,  to  cases  in  which  each  vessel  is  in  such 
a  position  as  to  see  both  the  side  lights  of  the  other. 
It  does  not  apply,  by  day,  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course;  or  by  night,  to 
cases  where  the  red  light  of  one  vessel  is  opposed  to  the  red 
light  of  the  other,  or  where  the  green  light  of  one  vessel 
is  opposed  to  the  green  light  of  the  other,  or  where  a  red 
light  without  a  green  light,  or  a  green  light  without  a  red 
light,  is  seen  ahead,  or  where  both  green  and  red  lights  are 
seen  anywhere  but  ahead. 
Art.  19.  When  two  steam  vessels  are  crossing,  so  as  to  involve 
risk  of  collision,  the  vessel  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the 
steam  vessel  shall  keep  out  of  the  way  of  the  sailing  yessel. 

Art.  21 .  Where  by  any  of  these  rides  one  of  two  vessels  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course  and  speed. 

!Note. — When,  in  consequence  of  thick  weather  or  other 
causes,  such  vessel  finds  herself  so  close  that  collision  cannot 
be  avoided  by  the  action  of  the  giving-way  vessel  alone,  she 
also  shall  take  such  action  as  will  best  aid  to  avert  collision. 
(See  Arts.  27  and  29.) 
Art.  22.  Every  vessel  which  is  directed  by  these  rules  to  keep 
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out  of  the  way  of  another  yeesel  shall,  if  the  circamatanceB  of  the 
case  admit,  avoid  crossing  ahead  of  the  other. 

Art.  23.  Every  steam  vessel  which  is  directed  by  these  rules 
to  keep  oat  of  the  way  of  another  vessel  shall,  on  approaching 
her,  if  necessary,  slacken  her  speed  or  stop  or  reverse. 

Art.  24.  Notwithstanding  anything  contained  in  these  rules, 
every  vessel,  overtaking  any  other,  shall  keep  out  of  the  way  of 
the  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from  any  direction 

more  than  two  points  abaft  her  beam,  t.e.,  in  such  a  position, 

with  reference  to  the  vessel  which  she  is  overtaking,  that  at 

night  she  would  be  unable  to  see  either  of  that  vessel's  side 

lights,  shall  be  deemed  to  be  an  overtaking  vessel ;  and  no 

subsequent  alteration    of   the   bearing  between  the   two 

vessels  shall  make  the  overtaking  vessel  a  crossing  vessel 

within  the  meaning  of  these  rules,  or  relieve  her  of  me  duty 

of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally 

past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 

certainty  whether  she  is  forward  of  or  abaft  this  direction 

from  the  other  vessel,  she  should,  if  in  doubt,  assume  that 

she  is  an  overtaking  vessel  and  keep  out  of  the  way. 

Art.  25.  In  narrow  channels  every  steam  vessel  shall,  when 

it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 

mid-channel  which  lies  on  the  starboard  side  of  such  vessel. 

Art.  26.  Sailing  vessels  under  way  shall  keep  out  of  the  way 
of  sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or  trawls. 
This  rule  shall  not  give  to  any  vessel  or  boat  engaged  in  fishing 
the  right  of  obstructing  a  fairway  used  by  vessels  other  than 
fishing  vessels  or  boats. 

Art.  27.  In  obeying  and  construing  these  rules,  due  regard 
shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 
any  special  circumstances  which  may  render  a  departure  from 
the  above  rules  necessary  in  order  to  avoid  immediate  danger. 

SoinvD  Signals  fob  Vessels  in  Sight  of  one  Another. 

Art.  28.  The  words  "  short  blast "  used  in  this  Article  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel  under 
way,  in  taking  any  course  authorized  or  required  by  these  rules, 
shall  indicate  that  course  by  the  following  signals  on  her  whistle 
or  siren,  viz. : — 
One  short  blast  to  mean,  <'  I  am  directing  my  course  to  star- 
board." 
Two  short  blasts  to  mean,   ''I  am  directing  my  course  to 

port." 
Three  short  blasts  to  mean,  '<  My  engines  are  going  full  speed 
astern." 
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Art.  29.  Nothing  in  these  rules  shall  exonerate  any  vessel,  or 
the  owner,  or  master,  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  cany  lights  or  signals,  or  of  any  neglect  to  keep  a 
proper  look-out,  or  of  the  neglect  of  any  precaution  which  may 
be  required  by  the  ordinary  practice  of  seamen,  or  by  the  special 
drcumstancee  of  the  case. 

BSSERYATION  OF  ExTLES  FOR  HARBOURS  AND  InLAND 

Navigation. 

Art.  30.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  a  specif  rule,  duly  made  by  local  authority,  relative 
to  the  navigation  of  any  harbour,  river,  or  inland  waters. 

Distress  Signals. 

Art.  31.  When  a  vessel  is  in  distress  and  requires  assistance 
from  other  vessels  or  from  the  shore,  the  following  shall  be  the 
signals   to  be  used  or  displayed  by  her,   either  together  or 

In  t^e  daytime— 

1.  A  gun  or  other  explosive  signal  fired  at  intervals  of  about 

a  minute ; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  0.; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  aboye  or  below  it  a  ball  or  anjrthing  resembling 
abaU; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 
At  night — 

1.  A  gun  or  other  explosive  signal  fired  at  intervals  of  about 

a  minute ; 

2.  Flames  on  the  vessel  (as  from  a  burning  tar-barrel,  oil- 

barrel,  &o.) ; 

3.  Sockets  or  shells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  intervals ; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 
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THE  CLYDE. 

The  ayde.  Bye-laws  of  6th  August,    1889  (6),  made  imder  21  &  22  Vict.  c.  149 

(Local),  and  60  Vict.  sees.  2,  c.  8  (Local). 

1.  (  Vessels  over  sixty  tons  to  have  pilot.) 

2.  (in  daytime  one  hand,  at  night  and  in  fog  two  hands,  on  the 
look-out.) 

8.  {Steam  vessel  or  dredger  turning  or  unable  to  keep  out  of  the 
way  to  sound  four  or  more  blasts  or  strokes  of  her  bell ;  thereupon 
the  other  vessel  to  keep  out  of  the  way.) 

4.  (Yards  to  be  peaked;  bowsprits  and  j'ibbooms  run  in  or 
topped,) 

5.  {Anchors  to  be  laid  so  as  not  to  interfere  with  fairway. 
Bowsprits  and  j'ibbooms  of  vessels  aground  to  be  rigged  in,) 

6.  (  Vessels  not  to  anchor  or  moor  above  Bowling ^  or  inside  the 
river  walls.) 

7.  {Small  boats  prohibited  in  certain  parts  of  the  riverJ) 

8.  {Scows  to  have  coamings  eighteen  inches  high.) 

«  «  «  «  « 

11.  {At  night  and  in  dense  fog  speed  not  to  exceed  four  miles  an 
hour.) 

«  «  «  «  « 

14.  When  steam  vessels  proceeding  in  opposite  directions  are 
approaching  one  another,  each  shall,  when  within  fifty  yards  of 
the  other,  slow  her  engines,  and  each  shall  alter  her  course  to 
starboard,  so  that  each  shall  pass  to  the  port  side  of  the  other. 

15.  When  two  steam  vessels  are  proceeding  in  the  same 
direction,  but  with  unequal  speed,  the  slower  vessel  shall,,  when 
about  to  be  overtaken,  be  kept  sufficiently  to  the  left  or  port 
side  of  the  channel  as  to  leave  a  free  passage  for  the  faster 
vessel,  and  shall  be  slowed,  and,  if  necessary,  the  engines 
stopped,  as  soon  as  the  faster  vessel  comes  within  fifty  yards  of 
her ;  and  the  engines  of  the  faster  vessel  shall  also  be  slowed, 
when  within  fifty  yards  of  the  slower  vessel,  until  the  latter 
shall  be  passed ;  and  it  shall  be  sufficient  intimation  to  the  slower 
vessel  of  the  faster  vessel's  purpose  of  passing  her  that  the  bell 
of  the  faster  vessel  be  twice  rung  and  her  engine  whistle  be 

(a)  For  a  list  of  waters  for  which  Road  at  Sea,"  by  Mr.  H.  Stuart 
there   are   local   rules,  see    above,      Moore. 


p.  494.  Those  which  are  not  con- 
taioed  in  this  Appendix  will  be 
found  bet  out  in  "  The  Rules  of  the      o*  *bese  bye-laws  is  in  progress. 


tained   in  this    Appendix   will   be  W  It  is  understood  that  a  revision 

of  the     *       " 
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twice  sounded ;  but  the  faster  vessel  shall  not  attempt  to  pass  Local  rules 
the  slower  until  the  latter  shall  have  given  her  room  to  pass  (The  Clyde). 
safely.    Failing  that  being  done,  the  person  in  charge  of  the 
faster  vessel  slmll  report  the  offence  to  the  pilot  board  in  order 
that  such  offence  may  be  dealt  with. 

Note, — ^The  faster  vessel  should  not  claim  to  pass  the  slower 
at  a  narrow  or  otherwise  difficult  part  of  the  river,  and  only 
when  the  course  is  free  of  other  passing  vessels. 

16.  A  steam  vessel  meeting  or  overtisiking  any  sailing  vessel, 
or  tug  with  sailing  vessel  or  timber  raft  in  tow,  shall  slow  her 
engines  within  mty  yards  of  such  vessels,  and  shall  continue 
slowing  until  she  shall  have  passed  the  same ;  and  when  about  to 
pass  any  vessel  aground  or  at  anchor  shall  slow  her  engines  at 
least  150  yards  from  such  vessel,  and  so  continue  until  she  shall 
have  passed  the  same. 

17.  Every  vessel  when  being  overtaken  by  another  vessel  after 
dark  shall  show  from  her  stem  a  white  Hght  untU  the  other 
vessel  shall  have  passed. 

18.  Vessels  coming  out  of  dock  shall  signify  the  same  by  a 
prolonged  blast  of  the  steam  whistle  of  not  less  than  five  seconds' 
duration,  and  in  cases  where  a  vessel  is  not  under  steam  the  tug 
boat  in  attendance  shall  make  the  same  signal. 

19.  Every  steam  vessel  under  her  own  steam,  crossing  from 
one  side  of  the  river  towards  the  other  side,  shall  keep  out  of 
the  way  of  vessels  navigating  up  and  down  the  river. 

20.  {^Steamships  to  yo  dead  slow  past  dredging  machines ^  diving 
hells f  and  river  works,) 

21.  {Steamships  to  go  dead  {c)  slow  past  notice  boards  to  that 
effect.) 

22.  61,  and  102.  {Steamships  to  go  dead  slow  in  certain  parts  of 
the  river,) 

23.  (  Tugs  not  to  tow  vessels  alongside  or  abreast  of  each  other, 
except  certain  small  craft ;  tow  not  to  exceed  160  yards  in  length.) 

25.  {Order  of  berthing  of  vessels  arriving  together  at  a  wharf) 
«  «  «  «  « 

82.  Every  vessel  when  on  the  river  shall  conform  to  the  Board 
of  Trade  Rules  with  regard  to  lights ;  and  every  vessel  moored 
to  the  buoys  shall,  between  sunset  and  sunrise,  have  a  white 
light  exhibited  in  a  globular  lantern  of  not  less  than  eight  inches 
in  diameter,  placed  in  a  conspicuous  situation,  and  raised  at 
least  twelve  feet  above  the  deck,  so  as  to  show  a  clear,  uniform, 
and  unbroken  light  all  round  the  horizon. 

33.  {Sunken  vessel  to  be  lit  by  two  red  lights  and  a  white  light. 
A  look-out  man  to  be  on  board  or  in  a  boat,  and  to  show  red  flags 
in  daytime,) 

As  to  Launches, 

34.  {Two  small  boats  to  lie  in  the  river  200  yards  above  and  below 
the  launch;  pilot  of  launch  to  show  red  flag  with  ^^  launch  ^^  in 
white  letters  five  minutes  before  launch  ;  the  boats  thereupon  to  show 

(e)  I,e,y  not  exceeding  fire  miles  an  hour. 
M.  L  L 
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Looal  roles       similar  Jiaff a  ;  no  craft  in  the  river  to  pass  boats  so  signalling  until 
(The  ClTdfi).     launch  is  over  ;  if  launch  delayed^  pilot  to  show  white  flag  and 
boats  to  withdraw  their  red  Jlags ;    twenty-four  hours*  notice  of 
launch  to  be  given  to  harbour-master  ;  delay  of  traffic  by  launch.) 

110.  {Horse  boats  and  steam  ferry  boats  to  carry  white  light 
twelve  feet  above  the  deck,) 

By  Older  in  Gonncil  of  23rd  February,  1891,  it  was  directed  that : — 

Every  dredger  moored  in  the  River  Clyde,  within  the  jurisdic- 
tion of  the  Clyde  Trustees,  shall,  between  sunset  and  sunrise, 
exhibit  three  bright  lights  from  globular  lanterns  of  not  less 
than  eight  inches  in  diameter,  placed  in  triangular  form,  not  less 
than  six  feet  apart,  on  the  top  of  the  framework  athwartships, 
and  of  sufficient  power  to  be  distinctly  visible,  with  a  dear 
atmosphere,  on  a  dark  night  at  a  distance  of  at  least  one  mile. 


By  an  order  of  24th  NoTember,  1894,  signal  regulations  for  vessels 
entering  and  leaving  Queen's  Dock  and  Gesanook  Do^  were  oonfirmed  by 
the  Board  of  Trade. 


HUMBER. 

Huniber.  The  following  roles  were  made  under  the  powers  of  25  &  26  Vict.  o.  63, 

by  Order  in  Council  of  8th  February,  1890  ((f).  They  are  to  be  read  in 
connection  with  rules  made  by  Order  in  Council  of  7th  March,  1887, 
applicable  to  certain  parts  of  the  Humbef ,  Trent,  and  Ouse.  An  infringe- 
ment of  them  brings  a  ship  within  the  penalty  of  36  ft  36  Yiot.  o.  85, 
s.  17 ;  The  Ripon,  10  P.  D.  65. 

1.  All  vessels,  as  well  sailing  vessels  as  steamers  (except 
dumb-craft),  while  navigating,  or  anchored,  or  moored  in  the 
Biver  Humber,  or  in  any  part  of  the  Biver  Ouse  below  the 
North  Eastern  Eailway  bridge  crossing  the  Biver  Ouse  at  or 
near  Hook,  or  in  any  part  of  the  Biver  Trent,  at  or  below 
Gainsborough,  shall  observe  and  obey  the  '^  Begulations  for 
Preventing  CoUisions  at  Sea,"  set  out  in  the  first  schedule 
annexed  to  an  Order  in  Council  made  in  pursuance  of  and  for 
the  time  being  in  force  imder  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  or  any  statutory  modification  thereof, 
with  the  exceptions  and  additions  made  in  the  following  rules. 

2.  All  vessels  as  aforesaid  when  at  anchor  in  the  Biver 
Humber,  or  in  any  part  of  the  Biver  Ouse  below  the  North 
Eastern  Bailway  bridge  crossing  the  Biver  Ouse  at  or  near 
Hook,  or  in  any  part  of  the  Biver  Trent  at  or  below  Gains- 
borough, shall,  between  sunset  and  sunrise,  instead  of  the  light 
prescribed  by  Art.  8  of  the  said  regulations,  exhibit  from  the  - 
forestay,  or  otherwise  near  the  bow  of  the  vessel,  where  it  can 
best  be  seen,  a  white  light  in  a  globular  lantern  of  eight  inches 
in  diameter,  and  so  constructed  as  to  show  a  clear,  uniform,  and 
unbroken  light  visible  all  round  the  horizon  at  a  distance  of  at 

(<0  See  London  Gazette,  1890,  Vol.  I.  p.  796. 
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least  one  mile ;  and  in  addition  thereto,  all  veeselB  having  two  or  Local  rules 
more  masts  shall  exhibit  another  white  light  at  double  {e)  the  (Humber). 
height  of  the  bow  light,  at  the  main  or  mizen  peak,  or  the  boom 
topping  lift,  or  other  position  near  the  stem  where  it  can  best  be 
seen. 

3.  Dumb-craft  shall,  between  sunset  and  sunrise,  exhibit  in 
the  forepart  of  the  craft  a  white  light  behind  an  opal  frosted  or 
ground  colourless  glass  shade,  and  distinctlj  visible  on  all  sides, 
not  less  in  height  above  deck  or  above  any  cargo  or  other 
obstruction  on  the  deck : — 

When  at  anchor,  than  five  feet ; 

When  being  towed,  than  three  feet;  and  the  stemmost 

of  the  craft  towed  shall  also  exhibit  a  white  light  at 

the  stem. 

4.  Every  passenger  ferry  steamer  plying  between  Hull  and 
New  Holland  while  under  way  and  in  motion  shall  in  all 
weathers,  between  sunset  and  sunrise,  carry  at  the  stem  a 
bright  white  light  so  constructed  as  to  show  an  unbroken  and 
unifonn  light  over  an  arc  of  the  horizon  of  twelve  points  of  the 
compass,  so  fixed  as  to  throw  the  light  from  right  astern  to  six 
points  on  each  side  of  the  ship,  and  of  such  a  character  as  to  be 
visible  on  a  dark  night  with  a  dear  atmosphere  at  a  distance  of 
at  least  one  mile. 

5.  Every  dredger  moored  in  the  River  Humber  or  off  any 
pier  or  quay  shall,  between  sunset  and  sunrise,  exhibit  at  the 
head  a  white  light  in  a  globular  lantern  of  not  less  than  eight 
inches  in  diameter,  and  a  similar  light  at  the  stem,  and  in 
addition  thereto  an  amber  light  four  feet  above  each  of  the 
said  white  lights,  all  the  said  lights  to  be  so  constructed  as  to 
show  a  clear,  uniform,  and  unbroken  light,  visible  at  a  distance 
of  at  least  one  mile. 

6.  Every  vessel  shall  be  navigated  with  care  and  caution, 
and  at  a  speed  and  in  a  manner  which  shall  not  involve  risk  of 
collision  by  causing  a  swell,  or  endanger  the  safety  of  other 
vessels  or  moorings,  or  cause  damage  thereto,  or  to  the  river 
banks.  Special  care  and  caution  shall  be  used  in  navigating 
such  vessel  where  there  is  much  traffic,  and  when  passing 
vessels  employed  in  dredging  or  removing  sunken  vessels  or 
other  obstructions.  If  the  safety  of  any  vessel  or  moorings  is 
endangered,  or  damage  is  caused  thereto,  or  to  the  river  banks 
by  a  passing  steam  vessel,  the  onus  shall  lie  upon  the  master 
or  owner  of  such  vessel  to  show  that  she  was  navigated  with 
care  and  caution,  and  at  such  a  speed  and  in  manner  directed 
by  these  rules. 

7.  {Steamships  approaching  wreck-removing  crafty  or  craft 
laying  or  removing  buoys  or  drawing  moorings,  are  to  go  dead 
slow  300  yards  before  reaching  such  craft  and  100  yards  after 
passing  them,) 

8.  Any  vessel  which,  from  unavoidable  circumstances,  may 

(0)  This  means  not  less  than  double ;  twenty-five  feet  from  the  deck  held 
to  oomply  with  the  rule:  The  Magmta,  15  P.  B.  101. 

L  l2 
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Local  roles      be  compelled  to  anchor  in  the  fairway  of  the  riyer,  shall,  with 
(Hnmber).       |^  little  delay  as  may  be,  remove  to  a  proper  roadstead,  or 
otherwise  proceed  on  her  course. 

9.  In  interpreting  these  rules  the  term  *'  dumb-craft "  shall 
include  canal  boats,  mud-barges,  and  other  barges,  lighters, 
vessels  ''without  masts,"  and  vessels  without  either  deck  or 
mast,  sloops,  keels  with  their  masts  lowered,  and  rafts. 


MANCHESTEE  SHIP  CANAL. 

Hanoheflter  1.  Vesaels  to  be  at  owners*  risk.      2.  AnohorB,  sails,  spars,  &c.  to  be 

Ship  Canal.      stowed.    3.  Cargo  and  draft  of  water  to  be  declared. 

4.  The  maximum  speed  in  the  canal  must  not  exceed  six 
miles  an  hour,  unless  a  special  permit  has  been  obtained  from 
the  company's  manager. 

5.  Sails  not  to  be  used.  6.  Vessels  to  be  navigated  with  care,  eepeoially 
when  approaching  looks  or  dredgers.  7.  Barden  of  proof  on  yessel  doing 
damage.  8.  Vessels  to  have  their  own  ropes  and  fenders.  9.  Signals. 
10.  Signals  at  swing  bridges.  11.  Signals  at  looks.  12.  Vesaels  not  to 
impede  entrances  to  looks.  13.  Lockmaster  to  direct  vessels  in  locks. 
H.  Engines  not  to  be  used  when  moored  in  locks. 

15.  When  vessels  proceeding  in  opposite  directions  are  ap- 
proaching one  another,  each  vessel  must  be  steered  as  closelv  as 
possible  with  safety  to  her  own  starboard  side  of  the  canal,  so 
that  they  may  pass  on  the  port  side  of  each  other ;  each  vessel 
must  reduce  her  speed  to  dead  slow,  or,  if  necessary,  stop  alto- 
gether, so  as  to  pass  in  safety.  When  vessels  meet  in  the  tidal 
portion  of  the  canal  when  the  tide  is  running,  the  vessel  pro- 
ceeding against  the  tide  must  give  way,  or  tie  up  if  necessary, 
until  the  vessel  coming  with  the  tide  or  stream  has  passed,  and 
when  vessels  meet  in  the  non-tidal  portion  of  the  canal,  the  vessel 
bound  up  the  canal  must  give  way,  or  tie  up  if  necessary,  until 
the  vessel  coming  down  has  passed. 

16.  When  one  vessel  is  following  another  without  the  intention 
of  passing,  she  must  not  approach  nearer  to  the  leading  vessel 
than  one  furlong  or  eighth  of  a  mile. 

17.  No  vessel  must  overtake  another  within  half  a  mile  of  any 
lock  or  swing  bridge.  Every  vessel  when  being  overtaken  must 
keep  as  far  as  possible  to  starboard  side  of  mid-channel ;  and  if 
after  sunset,  a  white  light  must  be  shown  over  the  stern.  The 
vessel  overtaking  must  pass  on  the  port  side  of  the  vessel  over- 
taken. 

18.  Wherever  the  slopes  of  the  canal  will  permit,  small  craft 
must  be  kept  entirely  out  of  the  track  of  sea-going  vessels. 

19.  Whenever  vessels  under  way  may  require  to  depart  from 
the  course  laid  down  for  them  in  these  regulations  for  the  purpose, 
for  instance,  of  proceeding  to  or  from  any  quay,  wharf,  works,  or 
lock,  or  for  any  other  reason,  the  responsibility  of  doing  so  in 
safety,  having  regard  to  passing  traffic  and  to  works  in  operation 
or  otherwise,  wiU  rest  upon  the  person  in  charge  and  the  owners 
of  such  vessel. 

20.  Bridge  gauges ;  headway.  21.  Dredgers  working  to  hoist  black  ball 
or  white  hght  on  the  side  dear  for  traffic ;  red  light  on  the  other  (ude ; 
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dredgers  moored  to  show  ordinaiy  lights.    22.  Hopper  barges  not  to  open  Local  rules 
doors.    23.  Obstmctions  to  be  reported.    24.  Rubbish  not  to  be  discharged.  (Manchester 
25.  Marials  accideDtally  discharged  to  bo  reported.     26.  Notice  to  be  g^yen  Ship  Canal), 
of  vessels  sunk.    27.  Vessels  to  be  properly  ballasted.    28.  Vessels  to  be 
moored  in  proper  places  ;  never  to  moor  or  anchor  in  fairway  ;  signals  and 
other  precautions  when  moored.   29.  Watchman  to  be  on  board.    30.  Vessels 
to  be  moored  at  orders  of  company's  servants.     31.  Towing  not  allowed 
except  by  order ;    length  of  tow  line  and  of  tows.     32.  Fires  and  lights. 
33.  Explosives.      34.  Timber  not  to  be  floated.      35.  Discharg^g  cargo. 
36.  Gangways.      37.  Quays  to  be  kept  dear  of  cargo,     38.  Nuisances. 
39.  Dogs  and  dangerous  animals.    40.  Smoking.    41.  Defacing  dock  prem- 
ises.    42.  Horses  and  vehicles.    43.  Cranes.     44.  Labourers.    45.  Passes. 
46.  Notice  of  leaving  berth.     47.  Obstructing  officers. 

The  schedule  of  signals  provides  that :  1 .  Lights  are  to  be  in  accordance 
with  the  sea  regnilations.  2.  Vessels  are  to  whistle  when  approaching 
others.  3.  Or  when  overtaking  others.  4.  If  a  vessel  is  obliged  to  stop 
when  another  is  following,  she  is  to  give  three  blasts,  one  short,  one  long, 
and  one  short.  5.  When  approaching  a  lock  or  swing  bridge  vessels  are  to 
whistle,  when  from  Manchester,  one  long  and  one  short  blast ;  when  from 
Eastham,  one  long  blast ;  no  whistle  to  be  sounded  if,  by  day,  the  lock  or 
bridge  signals  are  against  the  ship.  6.  Fog  signals  to  be  according  to  the 
sea  regfulations.  7.  If  a  vessel  is  aground  or  disabled,  by  day,  three  black 
balls  or  shapes  vertically,  and  beU  to  be  rung ;  by  night,  three  red  lights 
vertically,  and  bell  to  be  rung. 

There  are  bye-laws  for  vessels  passing  through  the  estuary  and  other 
locks,  and  bye-laws  for  pilots  and  pilotage.     Pilotage  is  not  compulsory. 


MERSEY. 

The  following  rules  were  made  by  Order  in  Council  of  1 7th  September,  Mersey. 
1900,  under  60  &  61  Vict.  o.  21  (Mersey  Channels  Act,  1897),  and  the 
Merchant  Shipping  Act,  1894 : — 

R  ULES  concerning  the  lights  or  signals  to  he  carried  and 
concerning  the  steps  for  avoiding  collision  to  he  taken  hy  vessels 
navigating  the  River  Mersey ^  and  the  sea  channels  or  approaches 
thereto^  hetween  the  Rock  Lighthouse  and  the  furthest  point 
seawards  to  which  such  sea  channels  or  approaches  respectively 
are  for  the  time  heing  huoyed  on  hoth  sides. 

1.  Every  vessel  of  whatever  description  used  in  navigation 
when  in  any  part  of  the  £iver  Mersey  or  in  the  sea  channels  or 
approaches  thereto,  as  above  defined,  shall  on  and  after  the 
seventeenth  day  of  September,  one  thousand  nine  hundred, 
observe  and  obey  theEegulations  for  Preventing  Collision  at  Sea 
made  in  pursuance  of  the  Merchant  Shipping  Act,  1894,  herein- 
after called  the  **  general  regulations,"  and  which  may  from 
time  to  time  be  in  force,  with  the  exceptions  and  additions  men- 
tioned in  the  following  rules  (/). 

2.  A  vessel  when  lying  at  any  stage  shall  carry  the  light 
prescribed  by  Arts.  2  and  5  of  the  general  regulations  and  Bule  5 
hereof. 

3.  A  vessel  being  towed  shall,  in  addition  to  the  lights  pre- 
scribed by  Art.  6  of  the  general  regulations,  carry  the  white 
light  at  her  stem  prescribed  by  Bule  5  hereof,  and  if  such  vessel 

(/)  The  numbers  quoted  in  these  rules  refer  to  the  articles  in  the  general 
regulations  made  on  the  27th  November,  1896. 
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Local  roles      is  a  steam  vessel  with  steam  up,  she  shall,  although  being  towed, 
(Mersey).         qIqq  carry  the  masthead  light  prescribed  by  Art.  2  (a),  and  may 
carry  the  additional  light  allowed  by  Art.  2  (e)  of  the  general 
regulations. 

4. — (a)  A  steam  vessel,  when  towing  another  yessel  or  yessels, 
or  when  attached  for  the  purpose  of  towing  or  manoeuvring  such 
vessel  or  vessels,  shall  carry  the  compulsory  lights  prescribed  by 
Art.  3  of  the  general  regulations,  and  such  steam  vessel  when 
towing  or  attached  as  aforesaid  to  a  vessel  of  four  hundred  and 
fifty  feet  or  upwards  in  length  shall  carry  the  additional  bright 
white  light  prescribed  by  the  said  Art.  3. 

5.  In  lieu  of  Art.  10  of  the  general  regulations,  a  vessel  under 
way  shall  carry  at  her  stem  a  white  light.  The  light  shall  be 
fixed  and  carried  in  a  lantern  so  constructed,  fitted,  and  screened 
that  it  shall  throw  an  unbroken  light  over  an  arc  of  the  horizon 
of  twelve  points  of  the  compass,  viz.,  for  six  points  from  right 
aft  on  each  side  of  the  vess^,  so  as  to  be  visible  at  a  distance  of 
at  least  a  mile.  Such  light  shall  be  carried  as  near  as  practicable 
on  the  same  level  as  the  side  lights. 

Provided  that  the  vessels  referred  to  in  Art.  7  of  the  general 
regulations  (viz.,  steam  vessels  of  less  than  forty  and  vessels 
under  oars  or  sails  of  less  than  twenty  tons  gross  tonnage 
respectively,  and  rowing  boats)  shall  not  be  obliged  to  carry  the 
light  prescribed  by  this  rule,  but  if  they  do  not  carry  such  light 
they  shall,  when  being  overtaken  by  another  vessel,  show  from 
the  stern  a  white  light  or  a  flare-up  light,  as  required  by  Art.  10 
of  the  general  reg^ations. 

6.  In  lieu  of  Art.  11  of  the  general  regulations,  a  vessel  when 
at  anchor,  except  when  lying  at  any  stage,  shall  carry  in  the 
forward  part  of  the  vessel,  at  a  height  of  not  less  than  twenty, 
and  not  exceeding  forty  feet  above  the  hull,  a  white  light  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform,  and  unbroken 
light  visible  all  round  the  horizon  at  a  distance  of  at  least  a  mile, 
and  at  or  near  the  stem  of  the  vessel,  and  at  such  a  height  that 
it  shall  not  be  less  than  fifteen  feet  lower  than  the  forward  light, 
another  such  light. 

Provided  that  a  vessel  within  Art.  7  of  the  general  regulations 
(viz.,  steam  vessels  of  less  than  forty  and  vessels  under  oars  or 
sails  of  less  than  twenty  tons  gross  tonnage  respectively,  and 
rowing  boats)  when  at  anchor  shall  not  be  obliged  to  carry  the 
lights  prescribed  by  this  rule ;  but  if  they  do  not  carry  Uiem, 
each  of  such  vessels  shall  cany,  in  a  place  where  it  can  best  be 
seen,  and  at  a  height  above  the  gunwale  of  not  less  than  nine 
feet,  a  white  light  in  a  lantern  so  constructed  as  to  show  a  dear, 
uniform,  and  unbroken  light  visible  all  round  the  horizon  at  a 
distemce  of  at  least  a  mile. 

7.  A  steam  vessel  when  at  anchor,  except  when  lying  at  any 
stage,  shall,  between  sunrise  and  sunset,  carry  in  the  forward 
part  of  the  vessel,  at  a  height  of  not  less  than  twenty,  and  not 
exceeding  forty  feet  above  the  hull,  a  black  baU  not  less  thui 
two  feet  m  diameter. 

Provided  that  in  the  case  of  a  steam  vessel  within  Art.  7  of 
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the  general  regulations,  eucli  black  ball  may  be  earned  at  a  Local  rnlos 
height  above  the  gunwale  of  not  less  than  nine  feet.  (Mersey). 

8.  A  vessel,  having  on  board  any  explosive  except  ship's 
ammunition,  shall,  when  at  anchor,  carry  a  red  light,  in  a  globular 
lantern  not  less  than  ten  inches  in  diameter,  six  feet  above  the 
forward  white  light  prescribed  by  Rule  6  hereof. 

Provided  that  a  vessel  entitled  to  cany  and  carrying  the  white 
light  prescribed  by  the  proviso  to  Rule  6  shall  carry  the  red 
light  above  described  not  less  than  three  feet  above  such  white 
light. 

9.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or  other 
obstruction  shall  cany  in  all  weathers,  from  sunset  to  sunrise, 
two  bright  white  lights,  in  lanterns  so  constructed  as  to  show  a 
clear,  uniform,  and  unbroken  light  visible  all  round  the  horizon, 
at  a  distance  of  at  least  a  mile,  which  lights  shall  be  placed 
horizontally  on  a  cross-yard  on  the  foremast  at  a  height  not 
exceeding  twenty  feet  above  the  hull,  and  not  exceeding  twenty 
feet  apart,  and  the  said  vessel  shall  carry  in  all  weathers, 
between  sunrise  and  sunset,  two  black  balls  placed  as  herein- 
before ordered  with  regard  to  the  lights  aforementioned. 

10.  A  vessel  of  three  hundred  and  fifty  feet  or  upwards  in 
length  when  at  anchor  shall,  during  fog,  mist,  or  falling  snow,  or 
heavy  rain  storms,  whether  by  day  or  night— 

(1.)  Ring  in  the  forward  part  of  the  vessel  the  bell  prescribed 

by  Art.  15  (d)  of  the  general  regulations. 
(2.)  Sound  at  or  near  the  stem  of  such  vessel  a  loud-toned 
gong  or  a  loud- toned  triangle    or  other  loud -toned 
article  that  cannot  be  mistaken  for  a  bell,  whistle,  siren, 
or  fog-horn. 
The  bell  shall  be  rung,  and  the  goi^,  triangle,  or  other  article 
sounded  respectively,  for  a  period  of  about  five  seconds,  at  inter- 
vals of  not  more  than  one  minute. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

11.  Every  steam  vessel  under  way  shall,  when  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or  mid-channel 
which  lies  on  the  starboard  side  of  such  vessel. 

Dredgers, 

12.  The  word  "dredger"  shall  mean  any  vessel  fitted  with 
plant  or  apparatus  for  dredging  or  excavating,  or  fitted  with 
apparatus  for  eroding  or  dispersing  sand  and  other  material. 

13.  A  dredger  when  at  work  or  in  position  for  working  shall 
carry  the  following  lights  and  signals,  viz. : — 

Lights  between  sunset  and  sunrise : — 

(1.) — (a)  Forward, — ^In  the  forward  part  of  the  dredger,  at  a 
height  of  not  less  than  twenty  and  not  exceeding  forty  feet  above 
the  nuU,  a  white  light  in  a  lantern  so  constructed  as  to  show  a  clear, 
tmiform,  and  unbroken  light,  visible  all  round  the  horizon  at  a 
distance  of  at  least  a  mile. 

(b)  Amidships. — Three  such  white  lights  placed  in  triangular 
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Local  roles       form,  not  less  than  eight  feet  apart,  the  base  of  the  triangle  to 
(Mersey).         \yQ  ^t  least  ten  feet  higher  than  the  forward  light,  and  to  be  also 
higher  than  and  clear  of  the  framework,  funnels,  or  any  other 
erections  upon  the  dredger. 

(c)  A/t. — One  such  white  light  at  or  near  the  stem  of  the 
dredger,  and  at  such  a  height  that  it  shall  not  be  less  than  fifteen 
feet  lower  than  the  forward  light. 

(2.)  A  dredger,  when  not  making  any  way  through  the  water, 
shall  not  cany  side  or  stem  lights,  but  when  msJmig  way  shaU 
carry  the  usual  red  and  green  side  lights  and  the  stem  light  pre- 
scribed by  Rule  5  hereof. 

Signals  between  sunrise  and  sunset : — 
Amidships, — Three  red  balls,   of  not  less  than  two  feet  in 
diameter,  plax^ed  in  triangular  form  not  less  than  eight  feet  apart, 
the  base  of  the  triangle  to  be  higher  than  and  clear  of  the  frame- 
work, funnels,  or  any  other  erections  upon  the  dredger. 

14.  The  lights  and  signals  required  to  be  carried  by  Bule  13 
are  to  be  taken  by  other  vessels  as  signals  that  the  vessel  showing 
them  is  not  under  command,  and  cannot  therefore  get  out  of 
the  way. 

15.  A  dredger  when  not  at  work  nor  in  position  for  working 
shall  carry  the  ordinary  lights  and  signals  required  to  be  carried 
by  vessels  for  avoiding  collisions,  as  provided  by  these  rules  and 
by  the  rules  and  regulations  now  and  from  time  to  time  in  force 
under  the  Merchant  Shipping  Act,  1894,  and  the  Mersey 
Channels  Act,  1897. 

SUEZ  CANAL. 

Suez  Canal.  The  substance  of  the  regulations  for  the  navigation  of  the  Suez  Canal  (of 

October,  1899)  is  as  follows  : — The  maximum  speed  is  to  be  five-and-a-thud 
knots.  All  ships  oyer  100  tons  are  to  take  pilots ;  **  but  the  responsibility 
as  regards  the  management  of  the  ship  devolves  solely  on  the  captain  **  (^) ; 
yards  are  to  be  braced  forward ;  jibbooms  to  be  in  ;  and  a  kedg^e  ready  to 
let  go  astern ;  a  boat  with  hawser  is  to  be  towed  astern ;  watch  to  be  kept 
by  day  and  night ;  hands  are  to  be  ready  to  let  go,  ease  or  out  hawsers ; 
hawsers  of  ships  moored  to  be  eased  to  passing  craft ;  speed  to  be  slackened 
when  passing  works,  dredgers,  and  other  craft,  and  bow  anchors  ready  to  let 
go  :  whistles  to  be  blown  on  approaching  curves  in  the  canal  or  other  craft  ; 
**  whenever  a  collision  appears  probable,  no  ship  must  hesitate  to  run 
aground  and  thus  avoid  colUsion.  The  expenses  consequent  upon  a  g^nound- 
ing  under  these  circumstances  shall  be  defrayed  by  the  ship  in  fault"  :  an 
overtaking  ship  not  to  pass  the  other  ahead  whilst  under  wa^,  or  except  as 
directed  ;  sailing  craft  not  to  navigate  at  night ;  no  steamship  to  navigate 
at  night  except  she  has  approved  searchlights;  usual  ships*  lights  to  be 
carried ;  searchlights  to  be  extinguished  when  moored  in  certain  parts  of 
the  Great  Bitter  Lakes,  and  when  coming  to  Port  Said  from  the  south ; 
stern  light  to  be  red  when  accidentally  stopped,  and  whistle  to  be  sounded 
four  or  five  times  to  approaching  craft ;  ships  moored  to  show  white  light 
at  stem  and  two  white  lights  on  free  side  of  channel ;  navigation  at  night 
to  be  at  ships*  risk  ;  no  ship  to  anchor  in  canal ;  whistles  not  to  be  sounded 
in  port,  except  as  dang^  signal ;  ship  aground  to  wear  pennant  at  mast- 
head by  day  and  to  £ow  red  light,  or  if  fast  aground,  two  red  lights  at 
night ;  ship  moored,  pennant  at  half-mast  and  by  night  the  lights  above 

iff)  As  to  the  owner's  liability,  see  The  Guy  Mannering,  7  P.  D.  132. 
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stated ;  square  flag  at  mast-head  to  mean  ^'sUckeo  your  speed" ;  white  Local  mlee 
light  above  two  red  lights  to  be  shown  by  ships  stopped  by  reason  of  (Soes  Canal), 
damage  or  anchored  in  certain  parts  of  Great  Bitter  I^kes ;   signals  for 
dredgers  and  hoppers. 


TEES,  EIVER. 

Bye-laws  dated  the  2nd  May,  1887,  made  under  the  Tees  Conservancy  Tees,  Biver. 
Act  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  provide: — 
(3)  owner  and  master,  and  also  pilot,  if  any^  to  bo  responsible  for  observance 
of  bye-laws ;  (5)  ships  to  be  moored  under  direction  of  harbour- master,  and 
anchors  to  be  buoyed ;  (6)  ships  at  anchor  or  moored  to  have  sails  furled, 
yards,  davits,  bowsprits,  &c.  to  be  peaked  and  rigged  in ;  (7)  anchors  of 
ships  moored  to  be  inboard  clear  of  gnnwale  or  hang^g  from  hawse  pipe  ; 
(8)  three  shij^s  only  abreast  at  staiths,  &c. ;  (9)  ships  at  staiths,  &c.  not  to 
lay  anchor  m  channel;  ( 1 0)  ships  not  to  lie  between  tiers ;  (13)  steamships 
to  carry  the  regulation  lights,  except  that  '*  in  case  of  a  steamship  having 
no  foremast  it  shall  be  sufficient  if  the  said  white  light  {the  ma»thiid  light) 
be  at  a  height  not  less  than  twelve  feet  above  the  hull,  fixed  on  a  staff  not 
more  than  thirty  feet  from  the  stem  ;  and  in  the  case  of  a  steam  vessel  not 
exceeding  twelve  feet  in  breadth,  it  shall  be  sufficient  if  such  light  be  at  a 
height  not  less  than  six  feet  above  the  huU,  fixed  on  a  staff  not  more  than 
twelve  feet  from  the  stem'' ;  (15)  steamship  in  tow  or  under  sail  and  not 
xmder  steam  to  carry  side  lights  only ;  (17)  a  '*  bright  white  light ''  to  be 
shown  from  the  stem  of  a  stdp  being  overtaken ;  (18)  vessels  at  anchor  and 
also  outside  vessel  of  tier  to  exhibit  riding  light ;  (19)  open  cargo  and 
fishing  craft  and  rafts  to  use  the  regulation  lajitern  with  pixeen  and  red 
slides;  (20)  ships  to  obe^  harbour-master.  As  to  the  navigation  of  the 
river,  there  are  the  followmg  rules : — 

21.  Every  vessel  navigating  the  river  shall  keep  the  starboard 
side,  so  that  the  port-helm  may  always  be  applied  to  clear 
vessels  proceeding  in  the  opposite  direction  (A). 

22.  Every  steam  vessel  when  approaching  another  vessel  on 
an  opposite  course  or  from  an  opposite  direction  shall,  before 
approaching  within  100  yards,  slacken  her  speed,  and  keep  as 
near  as  possible  to  the  starboard  side  of  the  river,  so  as  to  afford 
the  greatest  facility  for  passing  the  approaching  vessel  (i). 

23.  Every  steam  or  other  vessel  (and  whether  being  towed 
or  towing  another  vessel)  must  so  approach  the  river  from 
sea  as  to  enter  on  that  side  of  the  channel  reserved  for  their 
navigation. 

24.  All  vessels  when  under  way,  requiring  to  pass  over  a  part 
of  the  channel  which  is  not  within  that  portion  reserved  for  their 
navigation,  for  the  purpose  of  proceeding  to  or  from  landings, 
moorings,  or  other  places,  must  take  upon  themselves  the  re- 
sponsibility of  doing  so  in  safety  with  reference  to  the  passing 
tra£Q.c  ;  and  any  vessel  continuing  its  navigation  after  reaching 
such  landing,  mooring,  or  other  place,  must  again  proceed  to 

(A)  See  The  Thetford,  6  Asp.  M.  C.  ^«  on©  another,  even  though  in  such 

179,  a  decision  upon  a  similar  rule  positions  as  to  show  one  another  their 

in  the  Tyne :  infra,  p.  537.  greenlights.    Unless  there  is  extreme 

necessity,  they  must  both  of  them 

(i)  These    rules    apply  whenever  port.   The  Mary  Lohden,%Asp,^,Q, 

two  vessels  navigating  at  all  near  262,  decided  under  the  corresponding 

the  centre  of  the  river  are  approach-  Rules  17  and  18  of  1870. 
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Looal  ruleB      the  Bide  of  the  river  specified  as  the  proper  side  for  its  nayigation, 

(Tees).  go  soon  as  practicable,  and  take  upon  itself  the  responsibility  of 

doing  so  in  safety,  with  respect  to  the  passing  traj£c. 

25.  Vessels  crossing  the  river,  and  vessels  turning,  must  take 
upon  themselves  the  responsibility  of  doing  so  safely  with 
reference  to  the  passing  traffic  {j). 

26L  No  steam  vessel  shall  at  any  time  be  navigated  in  any 
pa^^£i.the  river  at  a  higher  rate  of  speed  than  a  maximum  rate 
of  seven  statute  miles  per  hour  over  the  ground  {k). 

ft7.  Whenever  there  is  a  fog,  no  steam  vessel  shall  be  navi- 
gated in  any  part  of  the  river  at  a  higher  rate  of  speed  than  three 
miles  per  hour. 

^8.  When  steam  vessels  are  proceeding  in  the  same  direction, 
but  with  unequal  speed,  the  vessel  whidi  steams  slowest  shall, 
when  overtaken,  keep  sufficiently  to  that  bank  of  the  river  which 
is  on  her  own  starboard  side,  and  shall  offer  no  obstruction  what- 
ever, by  crossing  the  channel  or  otherwise,  to  the  free  passage  of 
the  faster  vessel,  and  shall  ease  and,  if  necessary,  stop  the  ens^e 
as  soon  as  a  faster  vessel  comes  within  100  yards,  and  in  like 
manner  the  faster  vessel  shall  ease  its  engine  when  it  comes 
within  100  yards  of  the  slower  vessel,  untu  it  has  passed  the 
vessel  so  overtaken ;  and,  that  ignorance  of  the  approach  of  the 
faster  vessel  may  not  be  pleaded  by  the  master  of  the  slower 
vessel,  it  shall  be  sufficient  intimation  of  such  approach  if  the 
steam-whistle  of  the  faster  vessel  be  three  times  sounded ;  but  no 
vessel  overtaking  any  other  vessel  will  be  justified  in  passing 
such  vessel  at  any  of  the  points  or  turnings  of  the  river,  or  at  any 
dock  entrance. 

29.  Every  steam  vessel  other  than  a  steam  vessel  employed  in 
towing,  meeting,  or  overtaking  any  sailing  vessel  or  steam  tug 
with  sailing  vessels  in  tow,  sh&Ll  ease  its  engines  before  arriving 
within  100  yards  of,  and  until  it  shall  have  passed,  the  sailing 
vessel  or  steam  tug  and  trains.  Every  steam  tug  and  train, 
when  meeting  another  vessel,  shall,  in  proper  time,  put  their 
helms  to  port,  and,  when  overtaken,  shall  keep  sufficiently  to  the 
proper  side  of  the  river  to  allow  lie  vessel  overtaking  them  to 


30.  All  vessels  towing  in  from  sea  with  a  long  scope  of  tow-line 
must  shorten  the  same  on  getting  inside  the  river,  and  before 
reaching  ^e  Eston  Wharf.  The  tow-line,  when  so  shortened, 
must  not  exceed  twenty-five  fathoms  in  length. 

31.  Every  steam  tug  or  other  steam  vessel  towing  a  vessel  into 
the  port  which  shall  not  already  have  a  pilot  on  board,  and 
whemer  showing  a  signal  for  a  pilot  or  not,  shall  be  bound  to 
ease,  or  stop  if  necessary,  to  enaole  a  pilot  to  board  the  vessel, 
unless  the  master  thereof  shall  have  previously  informed  the 
master  of  the  steam  vessel  that  he  did  not  intend  to  take  a 
pilot. 

j)  See  note  (t),  ante,  t>.  521.  ^              ground  or  through  the  water,  occa- 
'       'ni<'    ■*"       ■        •       -    ' -.     ^ 


(k)  An  earlier  role,  -which  did  not      aioned   the  decitton  in  The  M.  X. 
state  whether  the  speed  was  oyer  the      Ahton^  S  P.  D.  5. 
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32.  No  vessel  shall  be  allowed  to  drift  in  any  part  of  the  river  Local  rnlefl 
or  harbour.    Every  vessel  must  be  properly  navigated,  or  moored  (Tew). 
clear  of  the  navigable  channel.    Vessels  proceeding  to  any  dock, 

and  arriving  off  the  entrance  of  such  dock  before  the  signal  for 
admission  is  hoisted,  must  keep  on  either  side  of  the  navigable 
channel,  and  out  of  the  fairway  of  the  river  or  dock  traffic,  until 
the  signal  is  hoisted  for  their  reception. 

33.  No  steam  tug  or  other  steam  vessel  shall  tow  two  or  more 
vessels  alongside  each  other,  nor  shall  tow  more  than  one  raft  of 
timber  when  such  rafts  exceed  150  feet  in  length  or  thirty  feet  in 
breadth. 

34.  A  steam  vessel  shall  not  tow  at  one  time  more  than  six 
keels,  wherries,  or  other  boats. 

35.  (  Vessels  to  be  properly  manned,) 

36.  Every  steam  vessel  having  any  vessel  or  vessels  in  tow 

shall  attend  upon  the  vessel  or  vessels  in  tow  until  such  vessel  or 

vessels  is  or  are  properly  moored  or  secured. 

«  «  «  «  « 

42.  (  Vessels  likely  to  he  damaged  hy  surge  of  passing  craft  may 
show  red  flag  or  red  light ;  thereupon  passing  steam  vessels  to  go 
dead  slow  whilst  within  100  yards  of  the  signal,) 

43.  No  steam  vessel  shall  go  more  than  a  speed  of  six  statute 
miles  per  hour  over  the  ground  in  that  part  of  the  river  Tees 
between  the  Commissioners'  Graving  Dock  and  Bamlett's  Bight ; 
nor  at  a  gpreater  speed  than  five  statute  miles  per  hour  over  the 
ground  between  Bamlett's  Bight  and  Stockton  Bridge. 

44.  {Steamships^  engines  to  he  stopped  when  within  flfty  yards  of 
small  hoats  coming  alongside,) 

45.  ( Vessels  approaching  landing  steps  to  ring  hell  or  sound 
whistle,) 

THAMES. 

The  following  bje-laws  for  the  navigation  of  the  River  Thames  are  made  Thames, 
under  the  Thamee  Gonaervancj  Act,  1894.    In  addition  to  these  bye-laws, 
there  are  in  force  bye-laws  relating  to  the  Tower  Bridge  passage  and 
navigation. 

1.  {^Repeals  former  hye-laws^  as  from  confirmation  hy  the  Board 
of  Trade  of  the  present  bye-laws,) 

2.  ( Title  ;  commencement,) 

3.  These  bye-laws  shall  be  applicable  to  the  Thames  as 
defined  by  the  Thames  Conservancy  Act,  1894,  and  to  all  places 
over  which  the  Conservators  have  jurisdiction  to  make  bye-laws 
under  the  provisions  of  the  said  Act,  except  where  the  same  or 
any  of  them  are  expressly  limited  to  any  particular  part  or  parts 
of  the  river  or  place. 

4.  In  these  bye-laws  the  words  and  expressions  hereinafter 
mentioned  shall  have  the  meanings  hereby  assigned  to  them  re- 
spectively, unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction,  viz. : — 

The  expression  "  the  Thames  "  or  ''  river  "  means  and  indudec 
so  much  of  the  Eivers  Thames  and  Isis  respectively  as  are 
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Local  rolM  between  the  town  of  Cricklade,  in  the  county  of  Wilts,  and 

(ThameB).  an  imaginary   straight  line  drawn  from  the  entrance  to 

Yantlet  Creek,  in  the  county  of  Kent,  to  the  City  Stone, 
opposite  to  Canvey  Island,  in  the  county  of  Essex,  and  so 
much  of  the  Kiver  Kennet  as  is  between  the  common 
landing  place  at  Beading,  in  the  county  of  Berks,  and 
the  'River  Thames,  and  so  much  of  the  Kiver  Lee  and  Bow 
Creek  respectively  as  are  below  the  south  boundary  stones 
in  the  Lee  Conservancy  Act,  1868,  meutioned,  and  all  locks, 
cuts,  and  works  within  the  said  portions  of  rivers  and 
creeks :  Provided  that  no  dock,  lock,  canal,  or  cut  existing 
at  the  passing  of  tlie  Thames  Conservancy  Act,  1894,  and 
constructed  under  the  authority  of  Parliament,  and  belong- 
ing to  any  body  corporate  established  imder  such  authority, 
and  no  bridge  over  the  Biver  Thames  or  the  Eiver  Kennet 
belonging  to  or  vested  in  any  coimty  coimcil  or  municipal 
authority,  or  to  or  in  any  railway  company,  shall  be  deemed 
to  form  part  of  the  Thames. 

('*Per8ony'^  ''horse,"  defined.) 

The  word  'Wessel''  includes  any  ship,  lighter,  keel,  barge, 
launch,  houseboat,  pleasure  or  other  boat,  randan,  wherry, 
skiff,  dingey,  shallop,  punt,  canoe,  yacht,  raft,  float,  float 
of  timber,  or  craft  whatever,  whether  navigated  by  steam 
OP  otherwise. 

The  word  '' lighter''  means  any  dumb-barge  or  other  like 
craft  for  carrying  goods,  or  any  sailing  barge  with  her 
mast  and  gear  lowered  on  deck. 

The  expression  "  steam  vessel "  includes  any  vessel  propelled 
by  machinery. 

The  expression  '*  steam  launch  "  includes  any  vessel  propelled 
by  steam,  electricity,  or  other  mechanical  power,  not  being 
used  solely  as  a  tug  or  for  the  carriage  of  goods,  and  not 
being  certified  by  the  Board  of  Trade  as  a  passenger 
steamer  to  carry  two  hundred  or  more  passengers. 

{Definitions  of  pleasure  boat,"  &c.) 

The  expression  '*  steam  whistle  "  includes  any  efficient  sound 
signal  approved  by  the  Conservators. 

The  word  ''master,''  when  used  in  relation  to  any  vessel, 
means  any  person,  whether  the  owner,  master,  or  other 
person,  lawfully  or  wrongfully  having  or  taking  the 
command,  charge,  or  management  of  the  vessel  for  the 
time  being. 

{Definitions:  ''harbour-master,"  &c.) 

The  expression  "  under  way  "  applied  to  a  vessel  means  when 
she  is  not  at  anchor  or  made  fast  to  the  shore  or  aground. 

The  word  "  visible,"  when  applied  to  lights,  means  visible  on 
a  dark  night  with  a  clear  atmosphere. 

5.  There  shall  be  maintained  as  far  as  practicable  between 
London  Bridge  and  the  Tower  Bridge  a  navigable  passage, 
not  less  than  200  feet  wide  for  vessels  passing  up  and  down 
the  river. 

6.  There  shall  be  maintained  as  far  as  practicable  between 
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the  Tower  Bridge  and  Barking  Greek  a  navigable  passage,  not  Local  rules 
less  than  300  feet  wide,  for  vessels  passing  np  and  down  the  (Thames). 
river,  and  in  all  parts  of  the  river  where  the  navigable  passage 
shall  be  in  the  stream  between  tiers  of  vessels,  the  space  for  the 
navigable  passage  shall  be  reckoned  from  the  vessel  in  each  of 
the  said  tiers  nearest  to  the  other  or  opposite  tier. 

7.  No  float  or  floats  or  raft  or  rafts  of  timber,  either  singly 
or  together  exceeding  sixty  feet  in  length  (excepting  timber  in 
one  length)  and  twenty  feet  in  width,  shall  be  permitted  to  go 
into  or  pass  along  any  part  of  the  river,  nor  shall  any  following 
float  or  raft  of  timber  go  within  the  distance  of  300  yards  of 
any  other  such  float  or  raft. 

8.  All  vessels  navigating  Gravesend  Reach  are  to  keep  to  the 
northward  of  a  line  defined  by  a  skeleton  beacon  erected  upon 
the  India  Arms  Wharf  on  with  the  high  chimney  at  the  Cement 
Works  at  Northfleet,  and  all  vessels  intending  to  anchor  in  the 
Keach  are  to  bring  up  to  the  southward  of  that  line.  A  lantern 
is  placed  on  the  above  beacon  which  shows  (at  ni^ht)  a  bright 
lignt  to  the  northward  of  the  same  line  and  a  red  light  to  the 
southward  of  it  over  the  anchorage  ground  {I),  All  vessels  so 
anchoring  and  remaining  beyond  a  period  of  twenty-four  hours 
are  to  be  moored. 

9.  Any  vessel  slipping  or  parting  from  her  anchor  shall  leave 
a  buoy  to  mark  the  position  of  such  anchor. 

This  bye-law  shall  not  apply  to  vessels  belonging  to  the  Con- 
servators employed  in  raising  a  wreck  or  to  any  wreck  in  charge 
of  the  Conservators. 

10.  No  anchor  shall  be  allowed  to  lie  or  remain  in  the  river 
outside  of  the  line  of  the  tiers,  and  if  any  anchor  of  any  vessel 
shall  be  so  allowed  to  He  or  remain  in  the  river  outside  of  the 
line  of  any  of  the  tiers  the  harbour-master  may  deliver  or  cause 
to  be  deHvered  on  board  the  vessel  from  which  such  anchor  is 
put  out  a  notice  in  writing,  signed  by  him,  requiring  the  master 
of  such  vessel  forthwith  to  remove  such  anchor,  and  if  the  same 
be  not  so  removed  after  the  delivery  of  such  notice,  the  harbour- 
master may  remove  or  cause  to  be  removed  such  anchor,  and  the 
expenses  of  such  removal  shall  be  recoverable  from  the  owner  or 
owners,  or  the  master  of  the  said  vessel,  to  the  use  of  the  Con- 
servators, as  provided  by  the  Thames  Conservancy  Act,  1894. 

11.  No  vessel  shall  navigate  or  lie  in  the  river  with  its  anchor 
or  anchors  a-cock-bili,  nor  with  its  anchor  or  anchors  hanging  by 
the  cable  perpendicularly  from  the  hawse  unless  the  ring  shall 
be  awash  (m),  except  during  such  time  as  may  be  necessary  for 

(I)  A  vessel  to  the  southward  of  was    held    that    the    stock   might 

this  line,  and  moving  from  buoy  to  nevertheless  be  under  water.     The 

buoy  for  the  purpose  of  bringing  Orwell,  Ad.  Div.  May,  1887;    The 

np  at  the  first  one  that  is  vacant,  is  J,  B,  Hinde,  (1892)  P.  231.     In  The 

not  *<  navigating  Gravesend  Beach  '*  Six  Sisters,  (1900)  P.  302,  it  was  held 

in  breach  of  tlus  rule.     The  City  of  that,  in  the  ciroamstanoes  of  that 

Delhi,  6  Asp.  M.  G.  269.  case,  it  was  negligent  to  have  the 

(iwj  Under   former    rules,    which  pea  of   the  anchor  only  four  feet 

required  the  stook  to  be  awash,  it  under  water,  though  the  ring  was 
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Looal  mlM      fiahing  or  oaiting  such  anchor  or  anchors  or  for  getting  such 
(Thames).        vessel  under  way,  or  for  bringing  up. 

12.  {Steam  vessels  not  to  be  navigated  or  moored  near  Woolwich 
Arsenal  or  Victualling^  Yard,  Deptford,) 

13.  The  engine  or  engines  of  any  steam  vessel  shall  not  be  set 
in  motion  during  the  time  such  steam  vessel  is  moored  in  the 
river,  except  with  the  permission  of  the  Conservators  or  their 
harbour-master. 

14.  The  master  of  every  steam  vessel  navigating  the  river  shall 
be  on  one  of  the  paddle  boxes  or  on  the  bridge  of  such  steam 
vessel,  and  shall  Keep  or  cause  to  be  kept  a  proper  look-out 
during  the  whole  of  the  time  it  is  under  way,  and  shall  remove 
or  cause  to  be  removed  any  person,  other  than  the  crew,  who 
shall  be  on  the  paddle  boxes  or  bridge  of  such  steam  vessel. 

Above  Tedding^n  Lock  this  bye-law  shall  apply  only  to  steam 
vessels  used  for  the  carriage  of  passengers  or  for  purposes  of 
excursions  which  are  not  steered  from  the  bows  or  bridge. 

15.  {Precautions  in  taking  in  or  discharging  ballast,) 

16.  No  lighter  or  sailing  barge  shall  be  navigated  on  the  river 
below  Battersea  Bridge  without  having  a  freeboard  of  at  least 
fifteen  inches,  such  freeboard  to  be  measured  amidships,  and 
coamings  (if  any)  may  be  included  in  such  measurement,  but  in 
no  case  must  the  top  of  the  gunwale  be  less  than  three  inches 
above  the  water's  edge^  when  such  craft  is  decked  and  hatched, 
or  less  &an  six  inches  above  the  water's  edge  when  such  craft  is 
open. 

17.  {Penalties  for  intoxication  and  use  of  abusive  or  indecent 
language,  Sfc) 

18.  {As  to  payment  of  tonnage  dues  on  vessels  not  entered  at  the 
Customs,) 

19.  {Piers  to  be  lighted  or  marked,) 

20.  No  vessel  shall  be  moored  to  or  remain  at  any  pier  or 
premises  belonging  to  the  Conservators  without  the  permission 
of  the  officer  in  charge  of  such  pier  or  premises  being  first 
obtained,  and  shall  move  away  when  ordered  by  such  officer  so 
to  do. 

21.  {As  to  advertisements  on  vessels  or  river.) 

22.  All  vessels  navigating  the  river  shall  be  navigated  singly 
and  separately,  except  smeul  boats  fastened  together  or  towed 
alongside  or  astern  of  other  vessels,  and  except  vessels  towed  by 
steam. 

23.  Vessels  towed  by  steam  navigating  the  river  below  the 

awash.      A   vessel    made    fast   to  end  Reach,   and   finding  them  aU 

another,    and    haying   her    anchor  occupied,  gets  her  anchor  a-cook-bill 

stock  out  of  the  wat^  in  hreach  of  for  the  purpose  of  coming  to  anchor, 

this  rule,  was  held  responsihle  for  does  not  do  so  before  it  is  <*  abao- 

the  damages  caused  by  her  anchor  lutely  neceasarv."     Cf.  I7te  City  of 

to  a  barge  which  collided  with  her  Delhi,  6  A^.  M.  0.  269  ;  The  Mar- 

in  a  fog.     The  Hose  of  England,  6  garet,  6  P.  D.  76  ;  The  J.  JR,  Hinde, 

Asp.  M.  0.  304.    A  vessel  which,  (1892)  P.  231 ;    The  Dunttehbortrngh, 

proceeding  along  the  line  of  buoys  ibid,  363 ;    The  Monte  i2ota,  (1893) 

m  the  aachoorage  ground  in  Qraves-  P.  23. 
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Albert  Bridge  at  Chelsea,  shall,  if  more  than  two  in  number,  be  Looal  mleB 
placed  two  abreast  (except  vessels  trading  on  any  canal,  and  not  (TJ^aniefl). 
exceeding  fourteen  feet  nine  inches  in  width,  which  may  be 
placed  three  abreast),  and  not  more  than  six  {mm)  of  any  such 
vessels  shall  be  towed  together  at  the  same  time,  and  no  tow  of 
vessels  shall  exceed  in  length  the  following  limits,  namely : 
Above  Albert  Bridge,  400  feet ;  between  London  Bridge  and 
the  landing  place  at  the  end  of  Trinity  Street,  Charlton,  320  feet; 
below  the  said  landing  place,  400  feet ;  to  be  calculated  from  the 
stem  of  the  vessel  towing  to  the  stem  of  the  aftermost  vessel 
towed. 

24.  Vessels  towed  by  steam  navigating  the  river  between  the 
Albert  Bridge  at  Chelsea  and  Kingston  Bridge  may,  if  more 
than  two  in  number,  be  placed  two  abreast  (except  vessels 
trading  on  any  canal  and  not  exceeding  fourteen  feet  nine  inches 
in  width,  which  may  be  placed  three  abreast),  or  may  be  placed 
in  a  single  line,  but  not  more  than  six  of  any  such  vessels  shall 
be  towed  together  at  the  same  time,  and  the  distance  between 
any  two  of  the  vessels  so  towed  shall  hot  exceed  fifty  feet. 

25.  Vessels  towed  by  steam  navigating  the  river  above 
Elingston  Bridge  shall  be  placed  in  a  single  line  and  not  more 
than  four  such  vessels  shall  be  towed  together  at  the  same  time, 
and  the  distance  between  any  two  of  the  vessels  so  towed  shall 
not  exceed  forty  feet. 

26.  No  vessel  exceeding  301  feet  in  length,  and  in  the  case  of 
a  paddle-wheel  steamer  exceeding  sixty-five  feet  in  width, 
measured  from  the  outside  of  the  paddle  boxes,  and  in  the  case 
of  other  vessels  exceeding  thirty-six  feet  in  width,  which  is  used 
only  or  principally  for  the  carriage  of  passengers,  or  for  the 
purposes  of  excursions,  shall  be  navigated  in  the  river  above 
Blackwall  Pier. 

For  the  purposes  of  this  bye-law  the  length  of  a  vessel  shall 
be  deemed  to  be  the  length  appearing  in  her  certificate  of 
registry. 

27.  Any  lighter  navigating  the  river  shall,  when  under  way, 
have  at  least  one  competent  man  constantly  on  board  for  the 
navigation  and  management  thereof,  and  aU  such  craft  exceeding 
fifty  tons,  but  of  not  more  than  150  tons,  burden  shall,  when 
under  way,  have  one  man  in  addition,  and  all  such  craft  exceed- 
ing 150  tons  burden  shall,  when  under  way,  have  two  men  in 
addition  on  board  to  assist  in  the  navigation  and  management 
of  the  same,  with  the  following  exceptions  : — ^When  being  towed 
by  a  steam  vessel,  or  when  being  moved  to  and  fro  between  any 
vessels  or  places  a  distance  not  exceeding  200  yards. 

The  word  "burden"  in  this  bye-law  shall  have  the  same 
meaning  as  the  expression  "burden  tonnage,''  defined  by  the 
Thames  Watermens  and  Lightermens  Act,  1893. 


(mm)  See  Oadney  v.  JRouffh^  40  L.  T.  268. 
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Local  rules  Lights  and  Signals,  Stkkeing  and  Sailing. 

Frehmtnary. 

In  obeying  and  construing  the  following  bye-laws  relating  to 
lights  and  signals  and  steering  and  sailing,  due  regard  shall  be 
had  to  all  dangers  of  navigation  and  of  collision,  and  to  any 
special  circumstances  which  may  render  a  departure  from  them 
necessary  in  order  to  avoid  immediate  danger. 

Nothing  in  the  following  bye-laws  shall  exonerate  any  vessel, 
or  the  owner,  master,  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  carry  lights  or  signals  or  to  keep  a  proper  look- 
out, or  of  any  precaution  which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circumstances  of  the  case. 

The  bye-laws  as  to  lights  shall  be  complied  with  in  all 
weathers  from  sunset  to  sunrise,  and  during  such  time  no  other 
lights,  which  may  be  mistaken  for  the  lights  prescribed  by  the 
bye-laws,  shall  be  exhibited. 

In  the  following  bye-laws,  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel,  and 
every  vessel  under  steam,  whether  under  sail  or  not,  is  to  be 
considered  a  steam  vessel. 

Light9  required  between  Yanllei  Creek  and  Teddington  Lock, 

28.  A  steam  vessel  other  than  a  steam  launch  when  under  way 
shall  carry — 

(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without  a 
foremast,  then  in  the  forepart  of  the  vessel,  at  a  height 
above  the  hull  of  not  less  than  twenty  feet,  and  if  the 
breadth  of  the  vessel  exceeds  twenty  feet,  then  at  a  height 
above  the  hull  not  less  than  such  breadth,  so,  however, 
that  the  light  need  not  be  carried  at  a  greater  height 
above  the  hull  than  forty  feet,  a  bright  white  light  so 
constructed  as  to  show  an  unbroken  light  over  an  arc  of 
the  horizon  of  twenty  points  of  the  compass,  so  fixed  as  to 
throw  the  light  ten  points  on  each  side  of  the  vessel,  viz. : 
— from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible  at  a 
distance  of  at  least  two  miles.  Provided  that  steam 
vessels  which  navigate  both  above  and  below  London 
Bridge  shall  not  be  required  to  carry  their  h'ghts  at  a 
greater  height  than  twelve  feet  above  the  hull. 

Steam  vessels  navigating  above  London  Bridge  only, 
may  carry  the  white  light  in  any  convenient  position  above 
the  hull. 

(b)  On  the  starboard  side,  a  green  light,  so  constructed  as  to 
show  an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  starboard 
side,  and  of  such  a  character  as  to  be  visible  at  a  distance 
of  at  least  one  mile. 

(c)  On  the  port  side,  a  red  light,  so  constructed  as  to  show  an 

unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of 
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the  compass,  so  fixed  as  to  throw  the  light  from  right  Local  roloM 
ahead  to  two  points  abaft  the  beam  on  the  port  side,  and  (Thames). 
of  such  a  character  as  to  be  visible  at  a  £stanoe  of  at 
least  one  mile. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 

inboard  screens,  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

(e)  A  steam  vessel,  when  towing  another  vessel,  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white  lights 
in  a  vertical  line,  one  over  the  other,  not  less  than  four 
feet  apart.  Each  of  these  lights  shall  be  of  the  same 
construction  and  character  and  shall  be  carried  in  the 
same  position  as  the  white  light  which  other  steam  vessels 
are  required  to  carry. 

Such  steam  vessel  may  carry  a  small  white  light  abaft 
the  funnel  or  aftermast  for  the  vessel  towed  to  steer  by, 
but  such  light  shall  not  be  visible  forward  of  the  beam. 

29.  A  sailing  vessel  under  way,  and  any  vessel  being  towed 
other  than  a  lighter,  shall  carry  the  same  lights  as  are  prescribed 
by  bye-law  28  for  a  steam  vessel  under  way,  with  the  exception 
of  the  white  lights  mentioned  therein,  which  they  shall  never 
carry  (n). 

30.  With  the  exceptions  hereinafter  named,  a  vessel  under 
150  feet  in  length,  when  at  anchor  (o)  or  moored,  shall  carry 
forward,  where  it  can  best  be  seen,  but  at  a  height  not  exceed- 
ing twenty  feet  above  the  huU,  a  white  light  (hereinafter  called 
the  riding  light)  in  a  lantern  so  constructed  as  to  show  a  dear 
uniform  and  unbroken  light,  visible  all  round  the  horizon  at  a 
distance  of  at  least  one  nule. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of  not 
less  than  twenty  and  not  exceeding  forty  feet  above  the  hull,  one 
such  light,  and  at  or  near  the  stem  of  the  vessel,  and  at  such  a 
height  that  it  shall  be  not  less  than  fifteen  feet  lower  than  the 
forward  light,  another  such  light. 

The  exceptions  are  as  follows : — 

(a)  Where  masted  vessels  are  lying  in  tiers,  the  outermost  off 

shore  masted  vessel  only  of  each  tier  shall  carry  the 
riding  light. 

(b)  Lighters  lying  at  the  usual  barge  moorings  in  the  river 
above  Gravesend  are  not  required  to  exhibit  the  riding 
light. 

(c)  Every  steam  vessel,  sailing  vessel,  or  lighter  moored  per- 

manently head  and  stem  in  the  river  imall,  in  addition  to 

(n)  A  aailmg  barg^  with  her  mast  bo  nayigating  to  warn  an  approach - 

lowered,  dredging  stem   foremost,  ingye68el,8eeTA«/Mfio,  7  Asp.M.  G. 

assisted  by  her  anchor  ahead,  is  not  606. 

required  by  this  role  to  cany  her  ^o)  As  to  a  vessel   rounding   or 

side  lights.      The  Indian   Chiefs  14  swinging  to  her   anchor,   see    Th$ 

P.  D.  24.     As  to  the  duty  of  a  ship  Wega,  (1896)  P.  166. 

M.  M  M 
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Looal  nilet  or  in  lieu  of  the  riding  light,  exhibit  such  light  or  lights 

(ThAin0B)«.  as  the  Conseryatore  shdl  from  time  to  time  order  or 

direct. 
The  len^h  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  m  her  certificate  of  registry. 

A  vessel  of  150  feet  or  upwards  aground  in  or  near  a  fairway 
shall  carry  the  above  light  or  lights  {p). 

31.  Every  person  in  charge  of  a  lighter,  when  under  way  and 
not  in  tow,  shall,  between  sunset  and  simrise,  when  below 
London  Bridge,  have  a  white  light  always  ready,  and  exhibit 
the  same  on  the  approach  of  any  vessel. 

32.  The  person  in  charge  of  the  stemmost  or  last  of  a  line  of 
lighters,  when  being  towed,  shall  exhibit,  between  sunset  and 
sunrise,  a  white  light  from  Uie  stem  of  his  lighter. 

33.  A  vessel,  below  London  Bridge,  which  is  being  overtaken 
by  another  vessel,  shall  show  from  her  stem  to  such  other  vessel 
a  white  light  or  a  flare-up  light. 

This  bye-law  shall  not  apply  to  boats,  wherries,  punts  or 
canoes,  nor  to  lighters  navigating  above  Barking  Greek. 

34.  All  vessels,  when  employed  to  mark  tke  positions  of 
wrecks  or  other  obstructions,  shall  exhibit  two  bright  white 
lights,  placed  horizontally,  not  less  than  six  nor  more  than 
twelve  feet  apart. 

35.  Every  steam  dredger  moored  in  the  river  shall  exhibit 
three  bright  white  lights  from  globular  lanterns,  not  less  than 
eiffht  inches  in  diameter,  the  said  three  lights  to  be  placed  in  a 
tnangular  form  at  right  angles  to  the  keel,  and  to  be  of  sufficient 
power  to  be  visible  at  a  distance  of  at  least  one  mile,  and  to  be 
placed  not  less  than  six  feet  apart  on  the  highest  part  of  the 
framework  athwartships. 

Fog  and  Steam  Whistle  SignaU. 

36.  All  signals  prescribed  by  this  bye-law  for  vessels  under 
way  shall  be  given : — 


(l)  By  steam  vessels,  on  the  whistle. 
(2)~ 


(2)  By  sailing  vessels,  and  vessels  other  than  lighters  towed, 
on  the  fog-horn. 

The  words  '*  prolonged  blast "  used  in  this  bye-law  shall  mean 
a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shaU  be  provided  with  an  efficient  whistle 
sounded  by  steam  or  some  substitute  for  steam,  so  placed  that 
the  sound  may  not  be  intercepted  by  any  obstruction,  and  with 
an  efficient  fog-horn  to  be  sounded  by  mechanical  means,  and 
also  with  an  efficient  belL  A  steam  laimch  shall  be  provided 
with  a  similar  whistle,  or  other  efficient  soimd  signal  to  be 
approved  by  the  Conservators.  A  sailing  vessel  of  twenty  tons 
ffross  tonnage  or  upwards  shall  be  provided  with  a  similar  fog- 
horn and  bell. 


SemhUy  ahe  is  not  required  in      of  Art.  4  of  the  aes  regolatioas : 
ihe^  daytime  to  cany  the  two  balls      Th^  Carktta,  (1899)  P.  223. 
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In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  by  Local  mles 
day  or  night,  the  signals  described  in  this  bye-law  shall  be  used  (Thames), 
as  follows,  viz. : — 

(a)  A  steam  vessel  having  way  npon  her  shall  sound  at 

intervals  of  not  more  than  two  minutes  a  prolonged  blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sound  at  intervals  of  not  more 
than  two  minutes  two  prolonged  blasts  with  an  interval 
of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  soimd,  at  intervals  of 

not  more  than  one  minute,  when  on  the  starboard  tack, 
one  blast,  when  on  the  port  tack,  two  blasts  in  succes- 
sion, and  when  with  the  wind  abaft  the  beam,  three 
blasts  in  succession. 

(d)  A  vessel  when  at  anchor  shall,  at  intervals  of  not  more 

than  one  minute,  ring  the  bell  rapidly  for  about  five 
seconds. 

(e)  A  vessel  when  towing,  and  a  vessel  under  way  which 

is  unable  to  get  out  of  the  way  of  an  approaching 

vessel  through  being  not  under  command  or  unable  to 

manoeuvre  as  required  by  these  bye-laws,  shall,  instead 

of  the  signals  prescribed  in  sub-sections  (a)  and  (c)  of 

this  bye-law,  at  intervals  of  not  more  than  two  minutes, 

sound  three  blasts  in  succession,  viz. : — one  prolonged 

blast  followed  by  two  short  blasts.    A  vessel  towed 

may  give  this  signal,  and  she  shall  not  give  any  other. 

Sailing  vessels  of  less  than  twenty  tons  gross  tonnage  shall 

not  be  obliged  to  give  the  above-mentioned  signals,  but  if  they 

do  not  they  shall  make  some  other  efficient  sound  signal  at 

intervals  of  not  more  than  one  minute. 

37.  Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or  heavy 
rain  storms,  go  at  a  moderate  speed,  having  careful  regard  to 
the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing  apparently  forward  of  her  beam  the 
fog  signal  of  a  vessel,  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circimistances  of  the  case  admit,  stop  her 
engines  and  then  navigate  with  caution  until  danger  of  collision 
is  over. 

38.  All  steam  and  sailing  vessels  when  in  the  fairway  (q)  of 
the  river  and  not  tinder  way  shall,  at  intervals  of  about  one 
minute,  ring  the  bell  rapidly  for  about  five  seconds  (r). 

39.  When  two  steam  vessels  are  in  sight  of  each  other,  and 

{q)  A  Bailing  barge,  brought  up  marked  by  buoys.      The  Oliver,  22 

above  and  inside  the   West  Blyth  y^d.  Rep.  848. 
buoy,  was  held  to  be  in  the  fairway 

so  as  to  be  required  to  ring  her  bell.  W  \  ^V  that  has  aoddentelly 

The  Blue  Bell,  (1896)  P.   242.    In  taken  the  ffround  is  not  required  to 

America  *<fairwav"  has  been  defined  ri^fiT  a  1»11-    ^^  Carlotta,  (1899}  P. 


to  mean  «*  water  upon  which  vesseU      223,  229.     And  the  rule  (38) 

of  commerce  habitually  move**;  not      not  apply  in    dear   weather:    The 

necessarily  the  deep-water  channel      Bhein,  86  L.  T.  265. 

M  M  2 
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LooalnilM      are  approachine  with  risk  of  collision,   the  following  steam 
f^**°^)*        signals  shall  be  intiniationB  of  the  course  they  intend  to  take  :— 

(a)  One  short  blast  of  the  steam  whistle  of  about  one  second's 

duration,  to  mean — *'  I  am  directing  my  course  to  star- 
board." 

(b)  Two  short  blasts  of  the  steam  whistle,  each  of  about  one 

second's  duration,  to  mean — *^I  am  directing  my  course 
to  port." 

(c)  Three  short  blasts  of  the  steam  whistle,  each  of  about  two 

seconds'  duration,  to  mean — ^*  Mj  engines  are  going 
full  speed  astern." 

40.  When  a  steam  vessel,  in  circumstances  other  than  those 
mentioned  in  bye-law  36,  is  turning  round,  or  for  any  reason 
is  not  under  command  and  cannot  get  out  of  the  way  of  an 
approaching  vessel,  or  when  it  is  imsafe  or  impracticable  for 
a  steam  vessel  to  keep  out  of  the  way  of  a  sailing  vessel,  she 
shall  signify  the  same  by  four  blasts  of  the  steam  whistle  in 
rapid  succession,  each  blast  to  be  of  about  one  second's 
duration  («). 

41.  A  vessel  coming  out  of  dock  shall  signify  the  same  by 
a  prolonged  blast  of  the  steam  whistle  of  not  less  than  four 
seconds',  nor  more  than  six  seconds',  duration,  except  in  the 
case  of  a  vessel  coming  out  of  the  St.  Katharine's  Dock  re- 
quiring the  bascules  of  the  Tower  Bridge  to  be  raised  in  order 
to  get  into  position  in  the  river,  which  shall  signify  the  same 
by  a  prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration,  followed  by  three  short  blasts  in  rapid 
succession. 

In  the  case  of  a  vessel  not  under  steam,  the  tug  boat  in 
attendance  shall  make  the  foregoing  signals. 

Sound  Signals  /or  VetseU  in  Sight  of  One  Another. 

42.  The  words  *'  short  blast,"  used  in  this  bye-law  shall  mean 
a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel 
under  way,  in  taking  any  course  authorized  or  required  by  these 
bye-laws  shall  indicate  that  course  by  the  following  signals  on 
her  whistle,  viz. : — 

One  short  blast  to  mean — ''  I  am  directing  my  course  to  star- 
board." 


(«)  In    The   LonfMwton,    6    A^p.  have  been  in  fanlt  for  taking  no 

M.   G.   302,    a   sailing   haxge   waa  stop;    but  Sir  Jamee  Hannen  ex- 

fonnd  in  fanlt  for  disregarding  a  pressed  the  opinion  that  in  any  case 

steamer's    signal    given    nnder    a  the  prudent  course  for  a  sailing  ship 

similar  rule.     The  steamer's  diffi-  ^ould  be  to  act  at  once  upon  hearing 

oulties  were  created  hy  causes  beyond  *v     •       i     a       ^     fr^\r     « ,. 

her   oonteol.     It  wL  not  decided  *^««firaal-    See  also  77i*  2V«r  PfttpH, 

whether,  if  this  had  not   heen  the  (1891)  P.  268 ;    The   Wega,   (1896) 

case,   the  harge  would  necessarily  P.  166. 
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Two  short  blasts  to  mean — "I  am  directing  my  course  to  LcKsalruks 
port."  (Thames). 

Three  short  blasts  to  mean — "My  engines  are   going  full 
speed  astern." 

43.  The  signals  by  whistle  mentioned  in  the  preceding  bye- 
laws  shall  not  be  made  by  means  of  a  siren,  or  any  instrument 
other  than  an  ordinary  steam  whistle  or  other  efficient  sound 
signal  previously  approved  by  the  Conservators,  and  shall  not  be 
used  on  any  occasion  or  for  any  pui^se  except  those  therein 
mentioned,  and  no  other  signal  by  whistle  or  sound  signal  shall 
be  made  by  any  vessel. 

Steering  and  Sailing, 

44.  When  two  sailing  vessels  are  approaching  each  other  so  as 
to  involve  risk  of  collision,  one  of  them  shall  keep  out  of  the  way 
of  the  other,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way  of 

a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall  keep 
out  of  the  way  of  a  vessel  which  is  close-hauled  on  the 
starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side  shall 
keep  out  of  the  way  of  the  other. 

(d)  When  both  are  running  free,  with  the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out  of  the 
way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 

of  the  other  vessel. 

45.  If  a  sailing  vessel  and  a  steam  vessel  are  proceeding  in 
such  a  direction  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

46.  When  two  steam  vessels  or  steam  launches,  proceeding 
in  opposite  directions,  the  one  up  and  the  other  down  the 
river  (t\  are  approaching  each  other  so  as  to  involve  risk  of  col- 
lision, they  shall  pass  port  side  to  port  side  (u). 

(t)  In  The  Odessa,  4  Asp.  M.  0.  252.    The  rale  does  not  apply  to  a 

493  (followed  in  The  Berrington  and  ship  with  no  way  on  her,  waitings 

The  Ostriehy   Ad.  Diy.  9th  March,  nnder  apoint  for  other  ships  to  pass 

1883),  it  was  held  that  these  words,  clear.  The  AH^re^  Ad.  Div.,  27th  Feb. 

in  former  roles,  were  not  to  be  inter-  1885. 

preted  in  the  same  way  as  the  ''end-  (u)  In  The  Libra,  6  P.  D.  139,  it 

on"  role  ^Art.  18)  of  the  sea  re^u-  was  said  by  Brett,  L.  J.,  in  the 

lations.      Two  vessels  approaching  Gonrt  of  Appeal,  that  this  (r.  46) 

each  other,  one  bound  up  and  the  and  the  following  rules  (rr.  22  and 

other  down  the  river,  may  be  within  23  of  1880)  are  not  mutually  exdu- 

the  Thames  role,  although  not  end-  sive  of  eaoh  other  or  inconsistent ; 

on,   or  nearly  end-on,  within    the  and  that,  although  the  intention  of 

meaning  of  the  sea  regulations.   The  the  rule  as  to  waiting  under  points 

Thames  rule  applies  u  the  ships  are  is  that  the  state  of  things  oontem- 

on   courses   which   involve  nsk  of  plated  in  the  precediupf  rule  shall  not 

collision,  but  not    otherwise.      See  arise,  ''nevertheless,  if  that  state  of 

The  Lady  TTodehouse,  2  Times  L.  B.  things  does  arise,  there  is  nothing 
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Local  roles 
(Thames). 


47.  Steam  vessels  navigating  against  the  tide  shall,  before 
rounding  the  following  points  {x\  viz.,  Coalhouse  Point,  Tilbniy- 
ness,  Broadness,  Stoneness,  Orayf ordness,  Cold  Harbour  Point, 
Jenningtree  Point,  Halfway  House  Point,  or  Crossness,  Mar- 
garetness,  or  Tripcock  Point,  Bull  Point  or  Gallionsness,  Hook- 
ness,  and  Blackwall  Point  (y),  wait  (s)  until  any  other  vessels 
rounding  the  point  with  the  tide  have  passed  clear  (a). 

48.  Steam  vessels  and  steam  launches  crossing  (6)  from  one 
side  of  the  river  towards  the  other  side,  shall  keep  out  of  the 
way  of  vessels  navigatins;  up  and  down  the  river. 

49.  Every  steam  vessel  and  steam  launch,  when  approaching 
another  vessel  so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  and  shall  stop  and  reverse,  if  necessaiy. 

50.  Steam  vessels  and  steam  launches  navigating  against  the 
stream  above  Bichmond  Lock  shall  ease  and,  if  necessary,  stop  to 


in  ^the  latter,  r.  23  of  1880],  role 
which  prevents  [the  former,  r.  22  of 
1880],  under  the  cironmstanoes,  from 
applying." 

(x)  In  The  Margareiy  9  P.  D.  47 ; 
9  A.  0.  873,  the  meaning  of  this 
expreemon  was  much  discussed. 
Butt,  J.,  and  the  House  of  Lords 
held  that  it  oontemplates  two  vessels 
in  different  reaches  sighting  each 
other  over  the  point,  or  at  any  rate 
before  they  both  arrive  off  the  point ; 
differing  from  the  view  of  the  Court 
of  Appeal,  that  the  rule  applies 
when  one  of  the  ships  is  on,  or  off 
the  pitch  of,  the  point.  *  *  The  point 
begins  where  the  vessel,  .  .  .  having 
to  go  round,  would,  if  nothing  were 
in  the  way,  have  to  use  its  steerage 
power  for  tiie  purpose  of  continuing 
in  a  proper  course,  and  it  ends  where 
the  necessity  for  using  that  power 
ceases."  See  also  The  Ovingdean 
Grange,  (1902)  P.  208. 

(y)  The  rule  does  not  apply  {eemble) 
to  a  vessel  bound  down,  so  soon  as 
she  comes  out  of  the  South- West 
India  Dock.  The  entrance  of  the 
dock  is  above  the  place  at  which  the 
rule  begins  to  apply.  See  per  Lord 
Blackburn,  The  Margaret,  9  A.  C. 
873,  880. 

{z)  This  does  not  mean  that  she 
is  to  wait  in  the  slack  water  or 
eddy  under  the  point.  '*I  think 
the  meaning  of  that  is,  that  she 
shall  so  far  check  her  speed  as  to 
prevent  her  coming  up  to  the  point 
at  the  same  time  when  the  other 
vessel  would  come  there."  Per 
Brett,  L.  J.,  The  Libra,  6  P.  D.  139, 
145  ;  and  see  The  Margaret,  9  JP.  D. 
47,  60 ;  and  see  per  Ixyrd  Watson, 


9  A.  C.  885. 

(a)  Whether  this  means  dear  of 
the  point,  or  dear  of  each  other,  is 
doubtful.  See  per  Brett,  L.  J.,  and 
per  Cotton,  L.  J.,  The  Libra,  «M 
nipra. 

{b)  In  The  Schwann,  6  Asp.  M.  C. 
408,  this  rule  (r.  24  of  1880)  was 
held  to  apply  to  a  vessd  which, 
having  been  at  andior  with  her  head 
down  the  river,  was  turning,  with 
her  head  athwart  the  tide,  for  the 
purpose  of  going  up  the  river  on  the 
nood.  In  The  River  Derwent,  6  Asp. 
M.  C.  647,  affirmed  7  Asp.  H.  C. 
37,  it  was  held  that  a  vessel  bound 
up  the  river  on  a  flood  tide,  on  the 
south  side  of  mid  •channel,  and 
turning  across  the  river,  with  her 
anchor  dredging,  for  the  purpose  of 
getting  her  hrad  on  tide,  did  not 
cease  to  be  "  crossing"  so  long  as 
she  was  moving  towards  the  north 
shore.  Lindley  and  Lopes,  L.  JJ., 
thought  that  the  rule  ceases  to  apply 
after  the  ship  has  g^t  across  the 
river  so  far  as  she  can  go  in  safety, 
although  she  is  still  angling  across 
the  stream ;  Lord  Esher,  M.  B., 
expressed  a  contrary  opinion.  The 
rule  does  not  apply  to  a  steamship 
turning  round  in  the  river,  although 
in  process  of  taming  part  of  her 
length  may  cross  the  line  of  mid- 
channd.  The  John  HoUway,  (1900) 
P.  37. 

When  r.  48  (r.  24  of  1880)  applies, 
r.  53  (r.  25  of  1880)  applies  to  vessels 
proceeding  up  or  down  the  river 
and  approadung  her.  The  Schwann, 
The  River  Bencent,  ubi  tupra;  The 
New  PeUm,  (1891)  P.  258,  as  to 
altering  for  third  snip. 
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allow  vessels  coming  down  with  the  stream  to  pass  clear,  par-  L<x»l  roles 
ticularlj  when  rounding  points  or  sharp  bends  in  the  river.  (Thamee). 

51.  Steam  launches  navigating  ahove  Bichmond  Lock  shall, 
where  the  channel  or  depth  of  water  permits,  be  navigated  in 
mid-river. 

52.  Every  vessel  overtaking  another  vessel  shall  keep  out  of 
the  way  of  the  overtaken  vessel,  which  latter  vessel  shcul  keep 
her  course. 

Every  vessel  coming  up  with  another  vessel  from  any  direction 
more  than  two  points  abaft  her  beam,  i.e.,  in  such  a  position, 
with  reference  to  the  vessel  which  she  is  overtaking,  that,  at 
night,  she  would  be  unable  to  see  either  of  that  vessel's  side 
lights,  shall  be  deemed  to  be  an  overtaking  vessel,  and  no  sub- 
sequent alteration  of  the  bearing  between  the  two  vessels  shall 
relieve  the  overtaking  vessel  of  the  duty  of  keeping  clear  of  the 
overtaken  vessel  tmtu  she  is  finally  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  or  abaft  this  direction,  she 
shall,  if  in  doubt,  assume  she  is  an  overtaking  vessel  and  keep 
out  of  the  way. 

53.  Where,  by  the  above  bye-laws,  one  of  two  vessels  is  to 
keep  out  of  the  way,  the  other  shall  ,keep  her  course  (c)  and 
speed  (d). 

Lights  required  above  Teddington  Lock. 

54.  Every  steam  vessel  and  steam  launch  shall,  when  navi- 
ffating  in  or  above  Teddington  Lock,  carry  and  exhibit  the 
following  lights  and  no  other,  that  is  to  say : — 

(a)  On  or  before  the  foremast,  or,  if  there  be  no  foremast,  on 

the  funnel,  or  on  a  stafiE  at  the  bow,  in  either  case,  at  a 
height  above  the  hull  of  not  less  than  four  feet,  a  bright 
white  light,  so  fixed  as  to  throw  the  light  ten  points  on 
each  side  of  the  vessel,  viz.,  from  right  ahead  to  two 
points  abaft  the  beam  on  either  side,  which  light  shall, 
in  the  case  of  a  steam  launch  registered  under  the  pro- 
visions of  the  Thames  Conservancy  Act,  1894,  be  behind 
a  glass  shade  or  slide,  upon  which  the  registered  number 
of  such  steam  launch  shall  be  legibly  and  conspicuously 
painted  in  black  fi&^es,  and  in  the  case  of  any  other 
vessel  the  glass  shaU  be  perfectly  plain  and  clear. 

(b)  On  the  starboard  side  a  fi;reen  light  so  fixed  as  to  throw 
the  light  from  right  ahead  to  two  points  abaft  the  beam. 

(e)  In  The    Skerryvore,  Ad.  Dlv.  to  approach  either  shore  to    avail 

19th  Aug.  1886,  Sir  J.  Hannen  said  herself  of  it.     See  also,  as  to  this 

that   "keep  her    course**  did   not  mle,   The  Schwann,  6  Asp.   M.   0. 

mean,  in  the  case  of  a  vessel  round-  i09  ;  taid  The  River  Derwmt,  7  Asp. 

ing  a  point,  that  she  was  neoeesazily  m.  q.  37, 

to  keep  at  the  same  distance  from  ,«  »,  .    ,.«.    „  ,  .,    ., . 

either  shore.    If  there  were  a  "dear  W  It  is  diffionlt  to  reconcile  this 


eye' 


elsewhere,  she  was  at  liberty      ^^  '•  *^' 
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Local  rules  (c)  On  the  port  side  a  red  light  so  fixed  as  to  throw  the  light 

n^***™*)«  from  right  ahead  to  two  points  abaft  the  beam. 

(d)  Every  such  light  shall  be  of  such  a  character  as  to  be 
visible  at  a  distance  of  at  least  one  mile. 

55.  The  master  of  the  vessel  shall  be  responsible  for  the  due 
carrying  and  exhibiting  of  such  lights  and  no  other. 

{Articles  56  to  98  relate  to  the  navigation  and  conservancy , 
chiefly  Tedding  ton.) 


Regulations  as  to  Watermen,,  Lighters,  Tugs,  ^"c, 

Thames;  By  sect.  80  of  22  &  23  Vict.  c.  133  (LocalJ,  amended  by  27  &  28  Vict. 

watermen.         o.  113,  the  master,  wardens,  and  assistants  oi  the  Company  of  Watermen 

and    Lightermen  of   the  River  Thames  are  empoweied,  subject   to  the 

Sprovalof  the  Thames  Conservators,  to  make  bye-laws  '*for  carrying'  into 
eot  the  purposes  ol  the  Act/*  including,  inter  alia^  the  making  of  *'  proper 
regulations  for  the  navigation  of  barges,  lighters,  boats,  and  other  like 
craft  ...  for  the  security  of  passengers  .  .  .  and  for  the  orderly  conduct 
of  traffic."  Bye-laws  have  been  made  under  the  above  Acts,  some  of  which 
have  to  be  construed  with  reference  to  the  Thames  Rules.  The  following 
ard  cases  upon  the  Watermens  Act  bye-laws : — Perkim  v.  Oingelly  50  J.  P. 
277 ;  RolU*  V.  Newell,  25  Q.  B.  D.  835 ;  Elfnor^  v.  Hfmter,  8  C.  P.  D.  116 ; 
GokUmith  V.  Slattery,  63  L.  T.  273 ;  Duekham  v.  Gibhs,  (1900)  1  Q.  B.  394. 


TYNE. 

Tyne.  ^^  River  Tyne  bye-laws  of  15th  November,  1884,  are  made  under  the 

River  Tyne  Improvement  Acts,  and  the  Acts  incorporated  therewith.  (See 
the  Tyne  Improvement  Acts  of  1850,  1852,  1857,  1859,  1861,  1866,  and 
1877 ;  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847.)  They  provide 
for  (5)  the  mooring  of  vessels  under  the  harbour-master's  orders ;  anchors 
not  to  be  let  go ;  (6)  dismantling ;  (7)  anchors  to  be  on  deck  or  hung  from 
hawse-pipe ;  (9)  one  vessel  only  to  lie  at  a  staith ;  (10)  vessels  not  to  lie 
between  tiers;  (11)  steamers  moored  not  to  move  engines.  The  rule  as  to 
steamships'  lights  (12)  is  the  same  as  Art.  8  of  the  Sea  Reg^ations,  except 
as  to  steamships  without  foremast,  which  may  cany  the  masthead  light  on 
a  staff,  as  in  the  Tees  Rules  {wpra,  p.  521) ;  (13)  steamships  towing  to 
carry  a  second  light  on  the  foremast  or  staff ;  (14)  steamships  and  sauing 
ships  being  towed  and  steamships  under  sail  to  carry  side  lights  only ; 
(15)  stem  l^ht  to  be  shown  to  overtaking  sihip ;  (16)  vesseLs  at  anchor,  out- 
side vessel  of  tier,  and  any  other  vessel  so  ordered  by  harbour-master,  to 
show  riding  light ;  rafts  and  open  boats  to  show  either  red  and  green  side 
lights,  or  lantern  with  red  and  green  slide ;  (18)  fog  signals,  as  in  the  Sea 
Regulations. 

As  to  Navigation, 

19.  Every  vessel  under  way  shall,  when  proceeding  seaward, 
be  kept  to  the  south  of  mid-ohannel,  and  when  proceeding 
inward  from  sea  or  up  the  river,  to  the  north  of  mid-channel, 
and  BO  that  in  either  case  such  vessel  shall,  with  a  port  helm, 
always  be  and  be  kept  dear  of  any  vessel  proceeding  in  the 
opposite  direction. 

20.  Every  steam  or  other  vessel  (whether  towing  any  other 
vessel  or  not,  or  being  towed)  shall,  unless  prevented  by  stress 
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of  weather,  be  brought  into  port  to  the  north  of  mid-ohannel,  Local  rules 
and  be  taken  out  of  port  to  the  south  of  mid-channel  («),  (/).  (Tyne). 

2 1 .  (  Vessel  necessarily  on  wrong  side  of  river  not  to  obstruct 
other  vessels  ;  to  cross  to  right  side  as  soon  as  possible  (/).) 

22.  ( Vessel  crossing  or  turning  in  the  river  not  to  cause  ob- 
struction (/).) 

23.  When  steam  vessels  proceeding  in  opposite  directions 
are  approaching  each  other  they  shall  be  kept  on  their  proper 
sides,  and,  if  necessary,  speed  shall  be  slackened,  the  vessel 
going  against  the  tide  in  all  cases  giving  way  to  the  one  goinff 
with  the  tide ;  and  when  steam  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  collision,  their  helms  shall  be  put 
to  port,  and,  if  necessary,  their  engines  shall  be  stopped  or 
reversed. 

24.  When  any  steam  vessel  (except  a  steam  vessel  when 
towing  sailing  vessels)  is  approaching  any  sailing  vessel  or 
steam  tug  with  sailing  vessels  in  tow  proceeding  in  the  opposite 
direction,  the  speed  of  such  steam  vessel  shall,  if  necessary,  be 
slackened  when  it  is  within  thirty  yards  of  and  until  it  shall 
have  passed  the  sailing  vessel  or  steam  tug  and  towed  vessels. 

25.  Sea-going  steam  vessels  shall  not  be  navigated  in  the  port 
above  the  Low  Lighthouse  at  a  greater  speed  over  the  ground 
than  six  knots  or  seven  statute  miles  per  hour,  whether  going 
with  or  against  the  tide. 

26.  (  Vessels  not  to  cause  risk  o/ collision,) 

27.  (steamship  unable  to  keep  out  of  the  way  of  sailing  ship  to 
sound  four  blasts  of  two  seconds^  duration ;  then  sailing  ship  to 
keep  out  of  way,) 

28.  Every  sailing  or  steam  vessel  overtaking  any  other  vessel 
shall  be  kept  out  of  the  way  of  the  overtaken  vessel,  which  shall 
be  kept  on  her  course,  and  no  obstruction  shall  be  wilfully 
caused  by  the  overtaken  vessel  to  the  passage  of  the  overtaking 
vessel ;  and  any  vessel  having  passed  another  shall  not  cross  the 
bows  of  the  passed  vessel  until  at  such  a  distance  as  will  not 
necessitate  the  stopping  or  easing  of  the  passed  vessel  to  avoid 
collision. 

30.  {Scope  of  tow-line,  except  to  eastward  of  Low  Lighthouse, 
North  Shields,  not  to  exceed  twenty  fathoms.) 

31.  (Not  more  than  one  vessel  exceeding  200  tons  to  be  towed  by 
same  tug.) 

82.  {Length  of  train  of  vessels  in  tow  not  to  exceed  450  feet  from 

(e)  This  means  that  a  vessel  ooming  in  contact  with  another  vessel  which 

in  from  sea  must  not  cross  *'  so  near  is  on  the  side  of  the  river  prescribed 

asnot  to  leave  room  for  vessels  going  for  her  navigation.     A  vessel  may 

out  of  the  river,  and,  if  she  is  coming  legitimately  cross  the  river  whenever 

from  the  southward,  before  she  turns  it  is  reasonably  safe  to  do  so,  and  it 

in,  she  must  leave  a  fairway  for  all  is  the  duty  of  other  vessels  proNoeeding 

vesselB  going  out  of  the  port."     The  up  or  down  the  river   to  use  the 

John  of  Seott,   (1897)   P.   68  ;    The  ordinary  precautions    for   avoiding 

Harvett,  11  P.  D.  U.  collision  with  her.     The  Thetford,  6 

(/)  These  rules  do  not  make  a  Asp.  M.  C.  179 ;  and  see  The  Eenry 


Qg  vessel  liable,  whatever  the      MorUm,  2  Asp.  M.  C.  477,  tfwpra, 
oironmstances  may  be,  if  she  comes      p.  482. 
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Local  rules        stem  of  tug  ;  vessels  not  to  be  towed  abreast ;  rafts  not  to  exceed 
CTyne).  2b0feet  by  4:0  feet) 

33.  {Not  more  than  six  keels,  wherries,  or  boats  to  be  towed  at 
once.) 

34.  {Two  tugs  towing  same  vessel  not  to  be  more  than  100  feet 
apart  J  or,  if  towing  abreast,  more  than  forty  feet.) 

35.  {Vessels  not  to  drift;  off  dock  entrances  vessels  waiting 
admission  to  keep  out  of  fairway,) 

37.  (  Vessels  to  have  anchor  ready  to  let  go.) 

39.  Every  veflsel  under  way  when  overtaken  bv  a  fog  ahall 
be  navigated  at  a  very  moderate  speed,  and  Bball,  as  soon  as 
practicable,  be  moored  or  anchored  out  of  the  navigable  channeL 
Vessels  shall  not,  without  the  permission  of  the  hiurbour-master, 
be  got  under  way  during  a  fog. . 

40.  {Engines  to  go  dead  slow  100  yards  before  reaching,  and 
fifty  yards  after  passing,  diving  and  other  craft  of  the  Commis- 

sioners.) 

41.  {And  within  100  yards  of  wreck-removing  craft,) 

42.  {A  red  flag  or  red  light  to  be  shown  on  dredgers  on  side 
where  chains  are  taut.     Vessels  to  pass  on  other  sifie,) 

43.  (Also  where  no  passage  between  dredger  and  shore.) 

44.  {  Vessels  not  to  moor  at  Commissioners^  white  buoys») 

47.  {Tug  to  attend  vessel  in  tow  till  moored.) 

48.  {Engines  not  to  move  within  fifty  yards  of  boat  coming 
alongside.) 


INDEX. 


Abandonment, 

liability  of  owners  after^  86. 
by  crew,  of  ship  injured  in  collision,  103. 
by  owner,  of  ship  sank  in  collision,  106  seq, 
alter  collision,  67,  103,  104. 

Abroad,  collision,  199,  202. 

AooiDENT.     See  Inevitable  Accident. 

AonoN, 

in  rem,  72. 

in  personam,  cannot  be  tacked  to  action  in  rem,  296. 

in  personam,  bar  to  action  in  rem,  212. 

against  pilot,  61,  295. 

successive  actions  by  sufferers  in  collision,  77,  96,  300. 

against  owners  resident  abroad,  200. 

stay  of,  where  action  pending  elsewhere,  210. 

where  both  ships  are  foreign,  198. 

in  rem,  where  judgment  in  personam  unsatisfied,  295. 

in  rem,  where  damage  but  no  collision,  75. 

tin  rem,  does  not  lie  imder  Lord  Campbell's  Act,  113,  132. 

or  for  damage  to  cargo,  against  carrying  ship,  75. 
for  limitation  of  liability,  298.     See  Limitation,  Sfc»,  Action 

for. 
consecutive  collisions,  158. 
separate  actions  for  damage  to  property  and  person,  294. 

Admiralty  JxTEisDicmoN, 
limits  of,  198,  302. 
damage  to  property  ashore,  76,  303. 
for  loss  of  life,  113. 
wrong-doer  can  be  sued  personally,  61,  66.     See  Wrong- 

doer. 
damage  to  cargo,  265  seq. 
no  damage  lien  for,  75. 
where  there  is  damage  but  no  collision,  75. 
as  between  tug  and  tow,  195. 
where  both  ships  foreign,  198. 
of  High  Court,  302. 
of  County  Courts,  303. 
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AjbBJjrt,  damage  by  craft  sent,  64,  81. 

AXTSBATION  OF  OoXTBSE, 

in  fog,  327,  379,  431. 

causing  risk,  27,  327. 

for  greater  safety,  328. 

"  alter  her  course  to  starboard,''  (or  port,)  explained,  394. 

America,  Law  of, 

cargo-owners*  remedy  where  both  ships  in  fault,  130,  267. 

infringement  of  the  regulations,  59. 

liability  in  case  of  compulsory  pilotage,  240. 

liability  of  ship  for  negligence  of  those  on  board,  84. 

as  to  tug  and  tow,  179. 

as  to  division  of  loss,  108,  130,  191. 

Akohob, 

damage  by  an  unbuoyed,  88. 

damage  by  anchor  a-cock-bill,  13,  18,  107. 

shi]p  dredging  with  her  anchor,  341,  381,  396. 

lettmg  go,  to  avoid  collision,  4,  10,  12. 

slipping,  to  avoid  collision,  27,  112,  477. 

slipped  anchor,  damages,  27,  112. 

stowing,  in  dock,  488. 

letting  go,  when  compulsory  pilot  in  charge,  229,  230. 

coming  to  an  anchor,  duty  of  ship,  472. 

anchor  watch,  465. 

riding  to  a  single  anchor  with  other  craft  to  leeward,  471. 

insufficient  ground  tackle  or  moorings,  91,  227,  473. 

AifOHOB,  Shif  at, 

meaning  of  term,  334,  340,  362. 

burden  of  proof  where  one  ship  is,  29. 

collision  with,  29,  470. 

with  ship  fast  to  moorings,  13,  470. 

giving  a  foul  berth  to,  470,  473,  474. 

duty  to  keep  clear  of,  29,  469  sea. 

in  an  improper  place,  30,  470,  474,  476. 

in  the  track  of  ferry  boat,  882. 

on  fishing  grounds,  472. 

fishing  boats  fast  to  their  nets,  482. 

insufficient  moorings,  9,  91,  473. 

insufficient  ground  tackle,  227,  473. 

precautions  to  be  observed  in  coming  to  an  anchor,  472. 

making  fast  to  another  ship,  476,  479. 

shifting  berth,  474,  475. 

duty  of,  to  make  snug,  473. 

sheering  about,  363,  473. 

parting  of  cable  or  moorings,  9,  91. 

both  ^ps  dragging,  22,  473. 

fog  signal  for,  367. 

slipping,  to  avoid  collision,  27,  477. 

sheering,  or  giving  chain,  to  avoid  collision,  32,  473. 
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AifOHOB,  Ship  at — continued, 

pilot's  duty,  as  to  bringing  up,  228. 
riding  lights,  Art.  1 1 . .  361. 

for  fishermen  and  small  craft.  Art  9. .  353. 
Art.  4  does  not  apply  to,  347. 

Appeal, 

costs  of,  310,  311,  313. 
from  registrar,  costs  of,  310. 
upon  question  of  seamanship,  292. 

AppEOACHiNa  OTHBE  Crapt,  331,  485. 
indications  of  risk,  325. 
dose  shaving,  331. 
speed,  432. 

AQmLiAN  Law,  shipowners'  liability  by,  62. 

AsBBST.     See  Proceedings  in  rem. 

of  cargo  to  compel  payment  of  freight,  74. 

of  foreign  ship  that  has  injured  British  property,  200. 

ship  in  charge  of  compulsory  pilot,  not  liable  to  arrest  for 

his  fault,  216. 
of  wrong  ship,  297,  305. 
without  reasonable  cause,  298. 
of  ship,  to  compel  owners  to  appear,  148,  234. 
of  ship  of  foreign  soyereign,  208. 
of  ship  other  than  the  wrong-doer,  73. 
of  mail  ships,  209. 
its  connection  with  limitation  of  liability,  148. 

ASHOBE, 

collision  with  ship  ashore,  25,  86. 

tug  working  at  ship  ashore,  484. 

ship  putting  herself  ashore,  to  avoid  collision,  27. 

taking  the  ground  alongside  ship,  471. 

ship  ashore  doing  damage  as  she  comes  off,  25,  486. 

negligence  of  persons  ashore  causing  collision,  157,  160. 

duty  to  light  a  ship  ashore  in  a  fairway,  Art.  1 1 . .  361. 

a  ship  sunk  or  ashore,  86,  88. 

ASSESSOBS, 

power  to  order  inspection  by,  290. 
advise  Court  upon  questions  of  seamanship,  291. 
take  no  part  in  the  judgment  of  the  Court,  291. 
appeal  upon  matter  of  pure  seamanship,  292. 

AsTEBN,  duty  to  warn  ship,  483. 

At  Abohob.     See  Anchor,  Ship  at, 

AVEBAGE  CONTBIBUTION, 

collision  does  not  give  rise  to,  278,  282. 

recoverable  as  damages,  112. 

division  of  loss,  formerly  a  form  of  average,  118,  136. 
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Bail, 

whether  damage  lien  discharged  by,  78,  79. 

insufficient,  78. 

foreign  sovereign  suing  in  British  Court,  209. 

cost  of  bail  in  salvage  action  not  recoverable,  109. 

costs  of  bail,  78,  313. 

judgment  for  amount  in  excess  of,  79,  295. 

failure  to  put  in,  after  undertaking,  297. 

arrest  after  undertaking  to  give  bail,  298. 

Bailebs  of  ship  or  cargo,  may  recover  for  collision,  95. 

Bankbttptoy, 

of  owner  of  wrong-doing  ship,  73,  78,  80. 
of  plaintiff,  costs  of  repairs  recoverable,  100. 

Babgs, 

driving  with  the  tide,  10,  13,  490. 

damage  by  barge  in  charge  of  licensed  waterman,  218. 

whether  damage  lien  attaches  to,  76. 

cargo  on  barge  in  tow,  265. 

Babbatby, 

infringement  of  the  regulations  is  not,  268. 

collision  by  negligence  is  not,  within  bill  of  lading,  268. 

BBAOHUfG  after  collision,  105. 

Bbaoon,  damage  by  stump  of,  87. 

BsATiNa  OUT  Taoks,  duty  of  ship  as  to,  412,  480. 

BELGimc,  law  of,  as  to  oompulsozy  pilotage,  206,  217. 

BSLL, 

ship  at  anchor  in  a  fog  to  use.  Art.  15 . .  367. 
Tumsh  ships  do  not  use,  366. 

BSATH 

foul,  470,  473,  474. 

taking  up,  in  dock,  471,  476. 

keeping  a  berth  with  a  buoy,  475. 

Bill  of  IiADma, 

meaning  of  exception  of  collision  in,  265. 

effect  of  other  exceptions,  266. 

collision  by  negligence  is  not  barratry  within,  268. 

Blind  OoBzraeB,  rounding,  22,  489. 

BOABD  OF  T&ADB, 

instructions  to  surveyors  as  to  lights,  342. 

opinion  of,  as  to  master's  and  pih>t's  responsibilily,  239,  241. 

powers  of,  to  enforce  regulations  as  to  snips'  lights,  500. 
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Boat, 

coUifiioii  with,  duty  to  stand  by,  58. 

fishing  boats'  lights,  Art.  9.  .353.     Bee  Fishing  Boats. 

hand  lights  for,  Art.  7.  .350. 

application  of  regulations  to,  319,  492. 

BOHD  TO  STOP  AbBEST, 

recovery  by  soreiy  against  co-owners,  301. 
liability  of  master  on,  301. 

Bottomry  Bondholdeb  on  freight,  his  right  when   liability 
limited,  165. 

Brxnging  tip, 

precautions  to  be  observed  before,  470  sea, 
foul  berth,  470,  473,  474. 
in  improper  place,  476. 
shortening  sful  before,  472. 
pilot's  duty  with  reference  to,  228. 

Bttbden  of  Proof, 

collision  with  ship  at  anchor,  29. 
ship  neglecting  to  keep  her  course,  33,  403  seq, 
of  negligence,  29  seq. 

failing  to  stop  and  reverse  before  collision,  431. 
where  compulsory  pilot  in  charge,  223. 
sailing  ship  in  flat  calm,  412. 

as  to  necessiiy  of  departing  from  the  regulations,  459. 
as  between  the  ship  required  to  keep  her  course  and  the 
other,  33. 


Gable, 

jamming  of,  on  windlass,  9,  230. 
msufficiency  of,  227,  473. 
parting  of,  9,  24,  33,  92. 

Oampbeix's  Act,  Lord, 
damages  under,  113. 

no  action  in  rem  under,  113,  132,  209,  296. 
rule  as  to  division  of  loss  does  not  apply,  132. 
apjplication  to  foreigners  and  foreign  ships,  209. 
Ghums  under,  limitation  of  liability,  159,  164. 
assessment  of  damages  by  jury,  301. 

Oakada,  Law  of, 

division  of  loss,  121. 
infringement  of  regulations,  41. 

Oabb, 

absence  of  ordinary  care  is  negligence,  2. 

in  management  of  dangerous  business,  35,  67. 

what  is  ordinary,  2. 


544  INDEX. 

Oabgo, 

damage  lien  does  not  attach  to,  74. 

damage  to,  by  canying  ship,  no  lien,  75,  270. 

may  be  arrested  to  compel  payment  of  freight,  74. 

liability  to  arrest  not  anected  by  Act  limiting  liability,  163. 

transhipment,  after  collision,  157. 

Oasoo  OwiTER.     See  Carrier  ;  Bill  of  Lading. 
not  liable  for  collision,  93. 
early  law  as  to  liability  of  cargo  owner,  74. 
recovery  by,  where  both  ships  in  fault,  94. 
recovery  by,  against  carrier,  damages,  114. 
when  collision  is  between  ships  of  same  owner,  94,  266. 
his  right  to  costs,  306. 
shipowner's  liability  as  carrier,  264  teq, 
cargo  on  board  barge  in  tow,  265. 
effect  of  bill  of  lading  as  to  collision,  265. 
how  affected  by  rule  as  to  division  of  loss,  130,  267. 
his  rights  where  the  carrier  is  a  railway  company,  162,  268. 
liability  of  master,  269. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  74,  269. 
no  average  contribution  from,  in  case  of  cargo  sunk  by 

carrier's  fault  and  afterwards  raised,  278. 
action  for  damage  to  cargo,  74,  96. 
no  lien  for  damage  to  cargo,  74,  270. 
limitation  action,  issue  whether  one  or  both  ships  in  fault,  299. 

Oa&bieb, 

shipowner's  liability  as,  264  seq. 

whether  shipowner  is  a  common,  264. 

shipowner's  liability  at  common  law,  264. 

tuff-owner's  liability  for  goods  in  tow,  265. 

shipowner's  liability  on  the  contract  of  carriage,  130,  162, 

265. 
bill  of  lading,  what  exceptions  cover  collision,  265. 
collision  by  fault  of  carrying  ship,  266. 
the  other  ship,  266. 
collision  with  other  ship  of  same  owners,  266. 
how  the  rule  as  to  division  of  loss  applies  to,  130,  267. 
collision  by  negligence,  not  barratry,  268. 
**  perils  of  the  sea,"  meaning  of  the  exception  of,  265,  268. 
railway  company  carrying  by  sea,  162,  268. 
liability  of  master,  269. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  74,  269. 
no  average  contribution  in  respect  of  cargo  sunk  by  carrier's 

fault  and  afterwards  raised,  278. 
entitled  to  limited  liability  in  contract  as  well  as  tort,  158. 
liability  of,  when  carrying  in  ship  of  other  owner,  162. 
damage  to,  by  carrying  ship,  no  Hen,  74,  270. 
damages  recoverable  against,  114. 

Qbrtifioateb,  Offioebs', 

may  be  cancelled  for  collision,  280. 
where  pilot  is  in  charge,  241. 
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Ohabtebed  Ship, 

liability  for  damage  by,  65,  67,  81. 
damage  lien  attaches  to,  81. 

Chabtebeb, 

liability  of,  for  collision,  68,  173. 
whether  entitled  to  limit  his  liability,  156. 
shipowner's  liability  to,  for  collision,  269. 

Ohabteb-pabty,  loss  of,  recoverable  as  damages.  111. 

Orvn.  Law,  shipowner's  liabiliiy,  62. 

Close-hauled,  Ship, 

meaning  of  the  term,  388. 

on  port  or  starboard  tack,  duty  of,  Art.  17.  .383. 

whether  ship  hove-to  is,  388,  389. 

should  luff,  rather  than  bear  up,  461. 

Close  Shayino,  325,  331,  480,  485. 
suction,  effect  of,  485. 

Cltdb, 

local  rules  of  navigation  in,  870,  512. 
pilotage  in,  250. 
collision  in,  318. 

Collision, 

provisions  of  M.  S.  Act,  1894,  as  to,  set  out,  499. 

abroad,  199,  202. 

in  body  of  a  couniy,  199. 

in  foreign  inland  waters,  199. 

in  a  do&,  199. 

both  ships  in  fault.     See  Division  of  Lots, 

without  fault  in  either  ship.     See  Inevitable  Accident, 

four  cases  of,  Lord  Stowell's  dictum,  116. 

maritime  lien  for  damage.     See  Lien^  Damage. 

civil  law  as  to  liability  for,  62. 

ships  of  the  same  owner,  94,  129,  266. 

limitation  of  shipowner's  liability  for.     See  Limitation  of 

Liability, 
with  reference  to  insurance.     See  Insurance, 
with  reference  to  contract  of  carriage.     See  Carrier  ;  Cargo 

Owner, 
does  not  give  rise  to  average  contribution,  278,  282. 
with  pier  in  a  foreign  country,  203. 

common  law  jurisdiction  for  collision  on  high  seas,  199,  201. 
liabiliiy  by  maritime  law,  85. 
actions  for,  are  communis  juris  ^  198. 
with  tug  or  tow.     See  Tug  and  Tow, 
with  a  King's  ship,  92. 
with  lightship,  114,  163. 

with  dredfi;er,  wear,  house,  bridge,  breakwater,  or  wharf,  76. 
with  trawl  warp  or  tow  line,  193,  358  {The  Wartoick), 
with  raft,  35. 

M.  N  N 
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O0LLI8ION — continued. 
with  anchor,  318. 
with  ship  ashore,  25,  86. 
with  ship  lying  dead,  30. 
with  ship  of  foreign  sovereign,  208,  209. 
with  ship  at  anohor.     See  Anchor ^  Ship  at. 
with  ship  at  a  wharf,  32. 
with  salvor,  11,  12,  64,  281. 
with  barge  driving  with  the  tide,  10,  11,  13,  490. 
with  two  ^ps  at  once,  26,  158,  172. 
with  a  ship  being  launched,  157,  161. 
between  foreign  ships,  198.     See  Foreign  Ships. 
inMngement  of  the  JEte^^ulations.   See  Preeumpiion  of  Fault. 
what  is  the  cause  of  action,  12,  13. 
negligence  causing  collision,  12.    And  see  Negligence. 
negligence  of  injured  ship  after,  102  eeq. 
caused  by  a  previous  collision,  25,  158. 
where  more  than  two  ships  involved,  26,  158. 
between  two  ships  caused  by  negligence  of  a  third,  11,  26. 
two  ships  liable  for  damage  to  a  tmrd,  15. 
causing  loss  of  life.     See  x^o««  of  Life. 
meaning  of  exception  of,  in  a  bill  of  lading,  265. 
what  damages  may  be  recovered.    See  Damages, 
liability  for.     See  Liability. 
wilful,  14,  28,  64,  81. 
criminal  liability  for,  278  seq. 
in  a  tog.    See  Fog. 

application  of  foreign  law  to.    See  Foreign  Law. 
nsk  of,  what  is.     cee  Risk  of  Collision. 
incidental  rights  and  liabilities  arising  out  of,  278  seq. 
salvage  services  after,   or  to  prevent  collision,  280.    See 
Sakage. 

whether  master  or  pilot  has.     See  Compulsory  Pilot. 
whether  tug  or  tow  has.     See  Tug  and  Tow. 
ship  not  under,  lights  and  signals  for.  Art.  4.  .345. 
divided  command,  danger  of,  170,  173,  202,  228. 

COMKON  EmPLOYMBNT, 

doctrine  of,  does  not  applv  as  between  tug  and  tow,  194. 
compulsory  pilot  is  not  fellow  servant  of  crew,  98. 
whether  master  fellow  servant  of  crew,  95,  98. 
as  between  transports  in  Gh)verzmient  service,  66. 

(JoMMow  Law, 

early  actions  at,  for  collision,  2. 

jurisdiction,  collision  at  sea,  197  seq. 

collision  abroad,  199,  203. 

liability  of  shipowners  by,  62  seq.     See  Liability. 

action  at,  after  proceedings  in  Admiralty,  292,  294. 

unlimited  liability  of  shipowner  at,  145. 

shipowner  not  liable  for  fault  of  compulsory  pilot,  213  seq. 
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OoMPANTy  LdOTED  LiABILITT, 

damage  by  ship  of,  in  liquidatioii,  93. 

''  sin^e-ship  "  companj,  damage  by  ebip  of,  168. 

OOMPTTLSOBT  PiLOT, 

meaning  of  '<  compnlBory,"  21 3,  214. 

oompnlsion  by  foreign  law,  214,  216. 

is  not  owner's  servant,  213. 

in  owner's  constant  employment,  218. 

owners  not  liable  for  fault  of,  213,  215. 

qualified  pilot,  who  is,  224. 

oversea  puotage  licences,  257. 

pilotage  authority  is  not  liable,  92,  214. 

whether  pilot  of  tow  is  <'  in  charge  of  "  the  tug,  216. 

efiPect  of  the  statute,  215. 

owner's  exemption  under  6  Geo.  4,  c.  125.  .215. 
„  „  under  57  &58  Yiot.  c.  60..215. 

opinions  as  to  justice,  or  otherwise,  of  exemption,  225. 

ship  exempt  from  arrest,  for  fault  of,  216. 

pilotage  compulsory  on  foreign  ships,  216. 

abroad,  pilotage  compulsory,  but  pilotnot  in  charge,  214,  216. 

person  '*  having  the  care  of"  ship,  whether  pilot  is,  218. 

pilotage  in  the  Suez  Oanal,  and  elsewhere  abroad,  216,  239. 

damage  to  property  of  Thames  Conservancy,  217. 

damage  to  pier  or  harbour  works,  218. 

owners  liable  for  fault  of  Thames  licensed  waterman,  218. 

„  pilot  on  board,  but  whose  duty  as 

pilot  is  at  an  end,  219. 

where  relation  of  master  and  servant  has  never  arisen,  219. 

ship  "  proceeding  to  sea  "  under  the  Liverpool  Act,  220. 

faiut  of  compulsozy  pilot,  division  of  loss,  85,  221. 

„  „  contributory  negli- 

gence, 190,  221,  225,  226. 

division  of  loss,  128,  221. 

King^s  ships  not  subject  to  compulsoiy  pilotage,  214. 

owner  liable  for  fault  of  master  with  pilotage  certificate,  214. 

pilotage  certificate  for  masters  and  mates,  214,  246,  255, 257. 

change  of  pilot,  220. 

duty  of  master  as  to  standing  by,  pilot  in  charge,  221. 

owners  liable  for  deficiency  of  ship  or  equipment,  227. 

owner's  exemption  said  to  be  an  injustice,  225. 

defence  of  compulsory  pilotage,  foreign  ship,  205. 
or  where  me  collision  is  abroad,  203,  205. 

pilotage  compulsory  beyond  the  three  mile  limit,  206. 

ship  under  way  in  improper  weather,  whether  pilot  respon- 
sible, 228,  229,  234. 

qualified  pilot  superseding  unqualified  pilot,  225. 

negligence  of  owners  immaterial  where  pilot  could,  with 
ordinary  care,  have  avoided  collision,  227. 

contributory  negligence  of  owner  or  crew,  222,  230. 

divided  command,  danger  of,  170,  173,  228. 

duties  of  master  and  crew,  230. 

nn2 
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OoicpuLSOBY  Pilot — continued. 
duties  of  Dilot,  228. 

duty  of  puot  to  insut  on  having  dhargo,  234. 
interference  by  master  with  pilot,  238,  234. 
suggestion  not  interference,  235. 
intoxication  or  incompetence  of  pilot,  233. 
costs.     See  Costs. 

pilot  below  at  time  of  collision,  221,  231. 
relative  authority  of  master  and  pilot,  in  law,  228. 

by  the  practice  of  seamen,  238. 
proof  of  negligence  on  part  of  pilot,  221,  223. 
proof  of  absence  of  negligence  on  part  of  crew,  223. 
practice  as  to  calling  pilot  to  prove  defence,  224,  290. 
compulsory  pilot  in  charge  of  tow.     See  Tu^  and  Tow. 
where  and  for  what  ships  it  exists,  242  seq. 
general  Acts  as  to,  242. 
general  exemptions  from,  242,  245. 
pilotage    compulsory   for  all  passenger    ships,  at  home, 

243,  257. 
local  Acts,  as  to,  247  ssq^ 
London  Trini^  House,  253. 
Sweden  and  iforway,  ships  from,  to  London,  256. 
ships  passing  through  pilotage  district,  245,  257. 
coasters,  244,  256. 
constant  trader,  256. 
ship  in  her  home  port,  243,  244,  256. 
Lrish  traders,  244. 

''  trading  to,"  17  &  18  Vict.  c.  104,  s.  379.  .257. 
ship  calling  for  orders,  245. 
policy  of  Acts  as  to  compulsoiy  pilotage,  225,  246. 
Germany,  law  of,  240. 

Consolidation  op  Actions,  96. 

of  action  in  personam  with  action  tin  rem,  292. 

by  different  plaintifEs  against  same  defendant,  292. 

CoNSTEUOnON, 

of  Act  limiting  liability,  151. 
of  the  regulations, 

generally,  320,  333. 

"  under  way,"  333,  340. 

«  making  way  through  the  water,"  Art.  4.  .346. 

'<  not  under  command,"  Art.  4.  .346,  402,  404. 

'*  if  necessary,"  Art.  23.  .416. 

''  fairway  or  mid-channel,"  Art.  25.  .441. 
of  Thames  rules,  decisions  as  to,  532  seq, 
of  Tees  rules,  decision  as  to,  521. 

CoNraAOT, 

limitation  of  liability  in  contract  as  well  as  in  tort,  158. 
of  caixiage.    See  Carrier. 

Contbaotob,  Ltbbpendbnt,  liability  of  ship  for  fault  of,  80  seq. 
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Contribution.    See  Average, 

none  amongst  wrong-doers,  94,  131. 

amongst  part-owners,  for  damages  for  collision,  94. 

OONTEIBTJTOBY  NbGLIGBNCB, 

common  law  role  as  to,  16  sea. 

of  shipowner  or  crew,  compulsoiy  pilot,  223,  230. 

of  compulsory  pilot,  brings  into  operation  rule  as  to  division 

of  loss,  128,  221. 
of  compulsoiy  pUot,  whether  owners  affected  by,  190,  221, 

225. 

OoNVENiENCE  uo  ezcusc  foT  departure  from  regulations,  445,  460. 

Convoys,  special  rules  as  to  lights  for,  Art.  13 . .  365. 

Co-OWNBBS.     See  Part-owners;  Contributum, 

Costs, 

general  rule,  304. 

Bability  for,  beyond  amount  of  statutory  liabilily,  161. 

both  ships  in  fault,  304. 

both  ships  in  fault,  compulsonr  pilot,  304,  306. 

no  fault  in  either  ship,  inevitable  accident,  305. 

arrest  of  wrong  ship,  305. 

violence  of  crew,  costs  refused,  306. 

cargo-owner  claiming  ship  sued  alone  in  fault,  306. 

owner  of  tow  suing  third  ship,  306. 

collision  with  H.M.  ship,  306. 

defence  of  compulsoiy  pilotage,  306. 

diversity  of  practice,  307. 

in  Court  of  Appeal,  310. 

of  appeal,  where  judgment  below  is  varied,  310,  311. 

of  appeal,  where  both  ships  in  fault,  310 — 312. 

of  action  for  amount  below  County  Court  limit,  312. 

of  action  for  limitation  of  liability,  312. 

of  reference  to  registrar,  308,  309. 

of  counter-claim,  where  defence  of  compulsoiy  pilotage,  307. 

of  appeal  from  the  registrar,  310. 

of  excessive  bail,  313. 

appeal  from  County  Court,  313. 

of  paying  freight  into  Court,  313. 

of  sureties  on  bail  bond,  313. 

of  retaining  seamen  witnesses,  314. 

higher  or  lower  scale,  313. 

of  defending  salvage  action  arising  out  of  the  collision,  109. 

security  for  costs,  312. 

attendance  of  countiy  solicitor,  313. 

refreshers,  313. 

shorthand  notes,  314. 

COITNTEB-OLAIH, 

judgment  for  balance,  both  ships  in  fault,  127,  128,  137. 
costs,  rule  as  to,  where  there  is,  306. 


650  INDEX. 

Oou»TY,  collision  in,  75,  251. 

OOUWTY  OOUBT, 

cross  actions,  one  in  Ooiinty  Oourt,  stay,  294. 

Admirally  jurisdiction  of,  803. 

costs  of  appeal  from,  313.    And  see  C09U. 

Obbw, 

sufficiency  of,  468. 

are  jvn'fiki  facie  shipowner's  senrants,  61,  63. 

common  employment,  doctrine  of,  98. 

whether  crew  of  tug  are  agents  of  owner  of  tow,  173. 

whether  master  liable  for  trarts  of,  61. 

action  by,  for  clothes  lost  in  collision,  96. 

duties  of,  when  pilot  on  board,  230. 

remedy  of,  where  the  other  ship  belongs  to  same  owners, 

94,  98. 
costs  of  detaining,  109. 

Obdonal  Liability, 

for  collision,  278,  279. 

infringement  of  regulations  is  misdemeanor,  279. 

of  master  where  puot  in  charge,  241,  279. 

Qbossing  Ships, 

what  are,  329,  895. 

sailing  ships  crossing,  Art.  17.  .388. 

steamships  crossing,  Art.  19.  .398. 

in  a  winding  river,  399,  400. 

one  may  be  an  *'  overtaldng  "  ship,  395. 

rounding  a  buoy  or  headland,  401,  410. 

crossing  line  of  traffic,  488. 

crossing  the  bows  of  the  other  ship,  Art.  22.  .415. 

OXTSTOM, 

conflicting  with  the  Eeg^ations  is  bad,  332. 
customary  track  in  river,  444. 

Dakaqb  Lien.     See  Ztm,  Damage  ;  Proceedings  in  rem. 

Damage  to  Oabqo.     See  Cargo  ;  Cargo  Oumer. 

Dakaqb,  Wilful,  14,  28,  30,  64,  81,  210. 

Damages, 

generally,  99  eeg. 

wrong-doer  liable  for  reasonable  consequences  of  his  negli- 
gence, 99. 
no  difference  between  common  law  and  Admiralty  rules  as 

to  measure  of,  100. 
costs  of  repairs,  100. 
of  dry-docking,  100. 

though  unpaid  and  plaintiff  bankrupt,  100. 
no  deduction  for  new  materials  in  puice  of  old,  100. 
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Dakaobs — oontinued. 

loss  after  coULbioii  presumably  caused  b^  oollision,  102. 

diminished  market  value  of  eiup  sunk  by  collision^  109. 

value  of  ship,  if  lost,  how  estimated,  100,  101. 

interest  on,  101. 

interest  added  to  amount  of  statutory  liability,  101,  161. 

interest  where  loss  of  freight  recovered,  101,  108. 

interest  on  freight,  108. 

Admiralty  practice  as  to  interest  in  common  law  aad  trans- 
ferred actions,  102. 

loss  of  expected  salvage,  108. 

cost  of  rescuing  crew  of  wrongdoing  ship,  109. 

salvage  expenses  incurred  by  reason  of  collision,  104,  105, 
109. 

demurrage,  109. 

loss  of  use  of  ship,  no  money  loss,  110. 

loss  of  market,  113. 

loss  of  charter-party.  111. 

loss  of  fishing  voyage,  112. 

loss  of  fishing  gear,  112. 

paid  to  third  ship,  125. 

average  charts,  103,  112. 

anchor  slipped  to  avoid  collision,  27,  112,  477. 

costs  of  deiending  salvage  action  caused  by  collision,  109. 

cost  of  bail  in  salvage  action,  109. 

expense  of  compulsorily  raising  sunken  ship,  106,  110. 

expense  of  detaining  crew,  109. 

abandonment  of  injured  ship  after  collision,  103,  104. 

where  both  ships  in  fault,  132.    And  see  Division  of  Loss, 

loss  increased  by  negligence  of  plaintifi  after  collision,  105. 

raising  ship  sm^  by  collision,  105,  106. 

not  siu)ject  to  claim  for  life  salvage,  114. 

beaching,  after  collision,  105,  106. 

money  paid  to  wreck-raising  authority,  107. 

plainti#s  negligence  influences  juries,  amount  of  damages, 
28. 

contribution  for,  joint  wrongdoers,  94,  131. 

recoverable  upon  the  contract  of  carriage.    See  Carrier. 

recoverable,  tnough  paid  by  insurers,  1 14. 

remoteness  of,  14,  112. 

loss  increased  by  negligence  after  collision,  107. 

consequential  damages,  108. 

machmeiy  damaged,  subsequent  loss,  103. 

loss  of  life,  113. 

question  of  remoteness,  for  Court  or  registrar,  801. 

in  excess  of  res  or  bail,  295. 

Dangeb  of  Navigatiok,  whether  danger  of  collision  is,  48. 

Dakoerous  m  sb,  ship  not,  35,  67. 

Default, 

of  appearance,  79. 
judgment,  318. 
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DsMisB  OF  Ship,  liability  for  collision  in  case  of,  65,  81  9eq. 

DsmTBRiLGB, 

reooverable  as  damages,  109. 
amount  of,  allowed,  110. 

Deodaivd,  70,  147. 

Dbpartubb  fbom  the  Beoulations.     See  Infringement^  Sfc. 

language  of  Art.  27  compared  with  tiiat  of  57  &  58  Yict. 

c.  60,  s.  419.. 448. 
oonyenience  no  excuse  for,  460. 
burden  of  proof  as  to  necessity,  409,  450,  459. 
disabled  snip,  458. 

by  ship  required  to  keep  her  course,  409. 
special  circumstances  rendering  it  necessary,  448,  458. 
when  justifiable,  422,  453. 

regulations  not  to  be  applied  so  as  to  cause  collision,  452. 
dictated  by  one  ship  to  the  other  by  whistling  or  hailing, 

5,  462. 
where  compliance  is  impossible,  457. 
both  ships  must  obey  the  regulations,  461. 
ship  not  required  to  endanger  herself,  457. 
cases  where  departure  not  justified,  460. 

Depositions  of  officers  and  crew,  evidence,  288. 

Disabled  Ship,  8,  11,  458. 

signals  and  lights  for,  Art.  4 . .  345. 
by  her  own  fault,  26. 

DisooimNUANOE,  effect  of,  in  limitation  action,  300. 

Distress  Signals,  Art.  31.  .497. 

Division  of  Loss,  The  Bttle  as  to, 
generally,  116  sea. 

Lord  Stowell's  dictum  as  to,  116,  142. 
history  of  the  rule  in  early  codes,  117, 132  eeq, 
unequal  division  by  some  of  the  codes,  118,  134. 

and  in  early  IkigUsh  cases,  134. 
by  way  of  average  contribution,  118,  136. 
peculiarity  of  English  rule,  2. 

its  application  to  case  of  both  ships  in  fault,  118,  119. 
difBctuty  of  proof  a  reason  for  the  rule,  119,  136,  138. 
its  principle,  118,  123. 
policy  of  the  rule,  119. 
fanciful  reasons  for  it,  119,  120. 
its  injustice  in  some  cases,  120. 
its  history  in  English  law,  118,  134. 
its  partial  repeal  for  a  period,  120. 
formerly  applied  where  neither  ship  in  fault,  118,  134,  141. 

and  in  case  of  inscrutable  fault,  136,  138,  139. 
whether  these  cases  are  still  law,  144. 
history  of  the  rule  since  the  Judicature  Acts,  121  aeq. 
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DiYisiON  OF  Loss,  The  Bule  as  to — continued. 

reasons  for  superseding  the  common  law  role,  121. 
whether  negligence  of  both  must  be  equal,  21,  22. 
its  connection  with  common  law  rule  of  contributory  neg- 
ligence, 20  sea. 
equal  division  the  universal  rule  in  England,  122. 
appUes  to  all  collisions,  and  everywhere,  121. 
applies  to  forei^  ships,  121,  207. 
wether  lex  loci  or  lex  fori,  122. 
its  application  where  liability  is  limited,  126  seg. 
where  the  fault  is  that  of  a  compulsory  pilot,  128,  221. 
where  collision  is  between  ships  of  same  owner,  129. 
one  ship  not  under  way,  123. 

collision  caused  by  ship  not  herself  in  collision,  124,  191. 
does  not  apply  in  action  on  contract  of  carriage,  129. 
it  gives  and  takes  away  a  remedy,  130. 
cargo  owner  recovers  in  tort  half  only  of  his  loss,  114,  120, 

130. 
applies  where  fault  is  presumed  by  law,  59,  131. 
collision  between  tug  or  tow  and  third  ship,  191,  125,  184, 
191. 
or  where  the  ships  in  collision  are  not  themselves  in 
fault,  124. 
between  tug  and  tow,  both  in  fault  for  damage  to  either, 

184.     And  see  Tug  and  Tow. 
where  the  negligence  is  by  persons  on  shore,  124. 
one  tug  injuring  another  towing  same  ship,  193. 
negligence  of  one  ship  causing  the  collision,  negligence  of 

the  other  the  loss,  123. 
does  not  apply  in  case  of  joint  wrongdoers,  131. 
nor  to  claims  under  Lord  Campbell's  Act,  132. 
or  where  with  ordinary  care  the  collision  might  have 
been  avoided,  14  seq.,  132. 
American  law,  130—132,  188,  191. 
colonial  law,  121. 

Dock, 

coming  out  of,  collision  with  ship,  489. 
collision  in,  1 99. 
refusing  to  move  in,  484. 

DOOKMASTEB, 

compulsorily  in  charge,  89. 

Habflity  of  dock-owners  for  negligence  of,  89  seq.^  236. 

DOOK-OWNEBS, 

liability  of,  for  collision,  89  teq.y  236. 

duty  to  remove  wreck,  89. 

duty  of,  to  light  and  buoy  sunken  ship,  81,  87,  88. 

special  limitation  of  liability,  152. 

DOOKYABD  POBTS, 

special  rules  for,  495. 
infringement  of  rules  for,  51. 
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DbKDOINO) 

ship  dredging  with  her  aaohor,  lights  of,  S41,  483,  529. 
in  fog,  381,  483. 

Dbt-Dook,  expense  of,  after  collision,  100. 

Dumb-Babge, 

collision  with,  10,  13. 
under  way  in  fog,  490. 

Ebbt  Tide  causing  collision,  420,  484. 

Electbioitt,  regulations  apply  to  ships  propelled  by  machinery, 
338. 

EiiPLOYicxirT,  OoiQCON.    See  Common  JEmploym$ni» 

<'  EeD  ok,  OB  NBABLT  ErB  OK,'' 

meaning  of  term.  Art.  18.  .393,  397. 

duty  of  steamships  meeting,  Art.  18.  .393. 

each  ship  a  little  on  starboard  bow  of  the  other,  397. 

rule  does  not  apply  to  ship  rounding  a  point,  398. 

„  „  in  the  Thames,  398. 

„  „  to  sailing  ships,  896. 

Equifmekt.     See  Ground  Tackle;  Steering  Gear;  Lightt. 
collision  caused  by  deficient,  owner  liable,  24,  35. 
reversing  gear  damped,  24. 

collision  caused  by,  is  by  '*  improper  navigation,"  160. 
compulsory  pilotage  no  defence  where  collision  caused  by 
deficient,  227,  231. 

EviDEKCB.     See  Burden  of  Proof. 
rules  of,  in  Admiralty,  288. 
official,  ship's,  and  engineers'  logs,  288. 
in  previous  action,  289. 
iudffment  in  another  action,  287. 
foreign  judgment,  212,  288. 

result  of  inquiry  under  Merchant  Shipping  Acts,  288. 
before  other  tribunals,  288. 
protest,  289. 
depositions,  289. 

coastguard  and  lighthouse  logs,  289. 
letter  of  master,  289. 
statement  by  master,  336. 

by  seamen  and  others,  289. 
interrogatories,  answers  to,  290. 
as  to  questions  of  seamanship,  291. 
proof  of  the  regulations,  290,  316. 
fact  of  collision,  whether  evidence  of  negligence,  29. 
of  negligence,  when  compulsoi^  pilot  in  charge,  221,  223. 
as  to  what  is  Trinifr  outport  pilotage  district,  254. 
as  to  calling  compmsoiy  pilot  as  witness,  224,  290. 
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Faibvat, 

▼essel  bronght  np  in,  80,  476. 
meaning  of  tenn,  441. 

Fattlt,  statutoiy  presumption  of.    See  Prentmption  of  FaulL 

Febbt  Boat, 

must  not  plj  in  dense  fog,  882. 

bringing  up  in  the  track  of,  477. 

American  cases  as  to  collisions  with,  882,  477. 

Eishebmen's  LiaHTS.     See  Fishing  Boats;  Lights,  Ships\ 

FisHiNo  Boats, 

lights  for,  Art.  9.  .858. 

fog-signals  for,  854. 

trawler  at  work,  857. 

drift-net  fishermen,  858. 

line  fishermen,  854. 

sailing  ship  to  keep  out  of  the  way  of,  Art.  26.  .447. 

fishing  grounds,  care  when  passing  through,  481. 

Flare, 

to  attract  attention.  Art.  12.  .864. 

for  fishermen,  854. 

to  be  shown  to  overtaking  ship.  Art.  10.  .859. 

Foo, 

what  is,  within  the  regulations,  869. 

speed  in.  Art.  16.  .871. 

ferry  boats  not  to  ply  in  dense  fog,  882. 

vessel  under  way  unnecessarily  in,  284,  869,  877,  881,  882. 

transmission  of  sound  in,  84. 

duty  and  speed  of  sailing  ship  in,  879. 

duty  of  steamship  in.  Art.  16.  .877. 

duly  to  stop  and  reverse.  Art.  28.  ,425. 

dredging  with  anchor,  881. 

barge  under  way  in,  490. 

running  to  get  out  of  fog,  877. 

whether  steamship  to  lie  dead  in  the  water  in,  881. 

alteration  of  course  in,  827,  879,  481. 

no  inevitable  accident,  where  speed  excessive,  7,  10,  881. 

FOO-SIONALS, 

Article  15..  866. 

for  G^p  at  anchor,  867. 

for  steamship  under  way,  866,  867. 

for  sailing  ship  on  port  or  starboard  tack,  866. 

with  wind  aft,  866. 
ship  at  anchor,  867. 
steamship  stopped,  866. 
small  ondt,  867. 
ship  towing,  867. 
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Foo-siOKALS — continued. 
ship  in  tow,  867. 
trawler  with  ffear  fast,  354. 

to  be  sounded  when  in  neighbourhood  of  fog-bank,  870. 
transmission  of  sound  in  fog,  34. 
mechanical  fog-horn  must  be  used,  370. 
breaking  down  of,  50. 
Thames  rules  as  to,  530. 
ship  fast  to  wharf  or  shore,  363,  369. 

FoREiGK  JuDOMSNT.     Sco  Judgment. 

FosEiGK  Law.     See  America  ;  France^  Sfc. 
when  applicable,  197,  202. 
in  case  oi  collision  abroad,  202. 
compulsory  pilotage,  liability  of  owners,  206,  217. 
local  rules  of  navigation,  204,  494. 
foreign  judgment.     See  Judgment. 

FoBBiON  Ships, 

law  applicable  to,  197  tea. 

foreign  owners,  their  liability.     See  Liability  ;  Oumers. 

Admiralty  jurisdiction  in  case  of  collision  between,  198. 

their  right  to  sue  in  British  Court,  198,  199. 

arrest  of,  for  injury  to  property  of  British  subject,  200. 

pilotage  compulsory  for  foreign  ships,  205,  216. 

limitation  of  liability,  151,  154.    See  Limitation  of  Liability. 

division  of  loss,  rule  applies  to,  122,  146,  207. 

tonnage  of,  for  calculating  liability,  151,  152. 

defence  of  compulsory  pilotage  available  for,  203,  205. 

criminal  liability  for  reckless  navigation  of,  279. 

application  of  the  reflations  to,  319. 

infringement  of  regulations  by,  58,  203. 

liable  for  not  standing  by,  58,  205. 

have  benefit  of  limitation  of  liability,  206. 

British  local  rules  of  navigation  bind,  204. 

liability  of,  for  negligence,  200,  202. 

rule  of  the  road  for,  203. 

statutory  rules  as  to  presumption  of  fault,  58,  204. 

ship  of  foreign  sovereign,  208.     See  Sovereign,  Foreign. 

ships  of  war  and  public  ships  not  liable  to  arrest,  208. 

duty  of,  to  assist  other  ship  in  collision,  204. 

rule  as  to  division  of  loss  applies  to,  121,  207. 

Lord  Campbell's  Act,  209. 

Foul  Berth,  470,  473,  474. 

FaAwcB,  Law  of, 

insurers'  liability  in  case  of  collision,  270. 
liability  for  negligence,  202. 
compulsory  pilotage,  217,  239. 

Free.    See  Running  Free, 
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Frbight, 

damage  lien  attaohes  to,  74. 

liability  of  cargo  to  arrest,  lor  payment  of,  74. 

loss  of,  recoyerable  as  damages,  101,  108. 

GsBMAirr,  liAw  of,  non-liability  for  act  of  compulsory  pilot,  240. 

GETTINa  T7I9DEB  "WaY,  477. 
GfOING  ABOUT, 

rtde  as  to  beating  out  tack,  412,  480. 

sailing  ship  must  not  embarrass  steamship  by,  406. 

care  to  be  used  before,  406,  479. 

missing  stays,  479. 

duty  to  keep  clear  of  ship  in  stays,  29,  479. 

two  ships  on  the  same  taick  beating  to  windward,  438,  479. 

ship  in  stays,  479,  481. 

GoYEBNMENT,  Ship  BBLONGiNa  TO.    See  Sovereign^  Foreign. 
liability  in  case  of  damage  by,  92. 
not  subject  to  arrest,  92,  208. 
foreign  public  ship,  damage  by,  208. 

GnoiTin)  Taozle, 

insufficiency  of,  9,  92,  473. 

compulsory  pilotage  no  defence  in  case  of  deficient,  227. 

HAiLmo, 

from  the  other  ship,  departing  from  regulations,  5. 
helm  signals,  Art.  28.  .462. 

HABBOtTB  AtTTHOBITY, 

liability  for  fault  of  harbour  master,  89,  233,  236. 

unlicensed  pilot  employed  by,  214. 
duty  of,  to  remoye  wrecks,  87,  89. 

and  to  light  and  buoy  sunken  ship,  81,  87. 
liability  for  collision,  86  seq.,  236. 
action  against,  limit  of  time,  92. 
special  limitation  of  liability,  152. 

Helm, 

verbal  orders  to,  anomalous  character  of,  394. 

orders  by  hand,  variety  of  practice,  394. 

pilot  liable  for  orders  to,  229. 

owner  liable,  for  carrying  out  pilot's  orders  to,  231,  232. 

action  of,  with  propeller  reversing,  432. 

rule  of  port  helm.    See  Fort  Helm, 

to  be  assisted  by  starting  sheets  and  braces,  380,  464. 

signals,  Art.  28.. 463. 

lashed,  410. 

HoLLAivD,  Law  of,  limitation  of  liability  introduced  from,  147. 
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HovB-TO,  Ship, 

ahip  hoye-to,  must  comply  with  Bteeiing  rules,  388. 

steamship  h(nre-to,  402. 

is  under  way,  within  meaning  of  the  regulations,  345. 

whether  she  is  not  under  command  witmn  Art.  4.  .346,  388. 

whether  negligence  to  He-to  in  track  of  ships,  389. 

duty  to  get  way  on,  where  risk  of  collision,  390,  410. 

how  to  **  keep  her  course,"  410. 

HmcBEB,  local  rules  of  navigation  for,  514. 

iDEiniFiGATioir  OF  WBOKQ-DOiKa  Ship,  297. 

«  Immediate  Daitgeb,"  departing  from  regulations  to  avoid, 
Art.  27.. 448. 

"  Impropeb  Navigatiok," 

meaning  of  the  term  in  statute  h'Ttiiting  liabiliiy,  160. 
damage  by  ship  being  launched  is,  161. 
collision  by  defective  steering  gear  is  by,  160. 
injury  by  tug  to  tow  is  by,  161, 

Lr  BEM.     See  Proceedings  in  rem  ;  Lien^  Damage  ;  Actum* 

iNDBFEHDSirr  OoNTBAOTOB, 

liability  of  ship  for  fault  of,  88  $eq. 

liability  for  negligence  of,  not  raising  sunken  ship,  88. 

doctrine  does  not  apply  in  action  in  rem,  81. 

Inbvitablb  AoomEMT, 

meaning  of  the  expression,  6. 

act  of  md,  ccuut/ortuituif  6. 

burden  of  proving,  7. 

instances  of,  8. 

American  oases  as  to,  10. 

ship  disabled  or  unmanageable,  8. 

defence  of,  cannot  be  sustained  where  speed  excessive,  381. 

craft  driving  with  the  tide,  10,  13,  490. 

fault  of  one  ship  causing  collision  between  others,  8. 

cable  or  moorings  parting,  9. 

janmdng  of  cable,  9. 

steering^  gear  giving  way  through  latent  defect,  9,  30,  160. 

not  lettmg  go  anchor  in  time,  9,  10. 

ship  driving  over  sand,  10. 

dense  fog,  10.    See  Fog, 

whether  rule  of  division  of  loss  applies  to,  141,  144. 

costs  in  case  of.    See  Cosie, 

iNmmoEMENT  OF  THE  BeottiiAtions.    Soo  Presumptton  of  Fault. 
histoty  of  law  as  to,  38  eeq. 
is  a  misdemeanor,  279. 
presumption  of  fault  arising  from,  38  teq, 
whether  brea^^  of  Art.  27  is,  448. 
improper  speed  in  thick  weather,  Art.  16.  .371. 
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iNFBiNaBMEivT  OF  THE  BEQULATioirs — conitnued, 
not  using  mechanioal  fog-horn,  870. 
improper  lights,  41,  50,  334  seq. 
breaking  down  of  fog-horn,  50. 
mouth,  mstead  of  mechanioal,  fog-horn,  43,  370. 
improper  screens,  44. 

local  rules,  what  rules  are  within  the  penalty,  54. 
regulation  infringed  must  be  material  to  the  case,  44. 
what  amounts  to  infringement,  45,  50. 
reasonable  eompliance  required,  50,  842. 
there  must  be  an  opportunity  of  compliance,  45. 
mere  negligence,  bad  seamanship,  53,  448,  457,  463. 
failure  to  stop  and  reverse,  46  se^, ;  and  see  Art.  23. 
whether  there  can  be,  where  coUision  is  inevitable,  51. 
owners  liable  where  ship  deemed  to  be  in  fault,  59. 
whether  the  sea  regulations  can  be  infringed  in  a  river,  55. 
infringement  in  the  agony  of  collision,  3,  46  seq,,  52. 
in  consequence  of  previous  negligence,  52. 
whether  tug  liable  for  infringement  by  tow,  53. 
foreign  ships  within  the  penalty,  58,  204. 
infringement  must  be  pleaded,  286. 
American  law,  59,  n. 

Injuby  to  Pebsok, 

detention  of  foreign  ship  for,  200. 
liability  for,  96. 

I»S0aT7TABLE  FaTTLT, 

whether  loss  divided  in  case  of,  2,  118,  138  seq. 

iKSFECrnON, 

power  of  Admiralty  Division  to  order,  290. 
exercised,  refused,  291,  343. 

IirSTTBANOfi, 

collision  with  reference  to,  270  seq, 
where  collision  is  without  fault  in  either  ship,  270. 
.   by  fault  of  the  other  ship,  270. 

insured  ship,  270. 

both  ships,  270. 
demurrage  expenses  caused  by  collision,  271. 
the  runmng-down  clause  in  a  policy,  271. 
insurance  against  negligence  not  illegal,  274. 

nor  against  risks  beyond  statutory  liability,  164. 
loss  after  termination  of  voyage  insured,  275. 
damages  paid  by  tow  for  damage  by  tug,  insurers  liable, 

169. 
cost  of  raising  wreck,  272. 
insurers  of  tow  liable  for  damage  by  tug,  273. 
damage  by  sunken  ship,  272. 
insurers  subrogated  to  rights  of  assured,  275. 
assured  recovering  damages  is  trustee  for  insurer,  276. 
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Insubakoe — continued, 

sufferer  by  colliaion  may  recover,  notwithstanding  compen- 
sation received  from  insurer,  1 14,  276. 
insurer  cannot  recover  where  assured  could  not,  277. 
collision  between  two  ships  of  same  owners,  277. 
no  average  contribution  for  oolHsion,  278. 
duty  of  master  to  take  pUot  in  case  of,  240. 
division  of  loss,  128. 
insurers  sue  in  name  of  assured,  97. 

IirTEREST, 

on  damages  added  to  amount  of  statutory  liability,  101,  108, 

161.     And  see  Damages. 
principles  on  which  interest  allowed,  101. 
Admiralty  practice  as  to,  102. 

Iktebbooatobibs,  290. 

Jaioosq  of  Oablb,  9. 

Jbttisok  after  collision,  103. 

TomDEB  of  co-defendants,  297. 

Judgment, 

not  admissible  as  evidence,  210,  288. 

whether  it  can  be  pleaded,  288. 

foreign,  whether  enforceable  in  Admiralty,  210. 

res  judicata^  plea  of,  210,  288. 

for  balance,  where  both  ships  in  fault,  127. 

in  personam  bar  to  action  in  rem^  211. 

by  default,  ship  not  arrested,  303. 

JuDiCATTTBE  AoT,  rulc  of  divisiou  of  loss,  145. 

JuRIBDIOnON, 

of  common  law  Courts  for  collision  on  high  seas,  199. 
for  collision  in  foreign  country,  199,  200,  203. 
where  plaintiff  and  defendant  are  aliens,  198. 
Admiralty.     See  Admiralty  Jurisdiction, 
criminal,  for  collision,  279. 
collision  with  pier  abroad,  200,  203. 

Jury, 

assessment  of  damages  by,  Lord  Campbell's  Act,  301. 
full  damages,  not  given  by,  where  fault  in  plaintiff,  27. 
narrow  channel,  whetilier  question  for,  443. 

Keep  heb  Course, 

duty  of  ship  to,  Art.  21 . ,  406. 

meaning  of  expression,  386,  410. 

ship  rounding  a  point,  410. 

duty  of  one  of  two  crossing  steamships  to.  Art.  19. .  398. 

duty  of  sailing  ship  to,  approaching  steamship,  Art.  20.  .402. 
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Keep  her  Coubbe — continued, 

duty  of  oyertaken  ship  to,  Art.  24.  .434,  437. 
ship  by  the  wind  may  luff  a  little,  386,  410. 
how  B&ip  hove- to  is  to,  410. 

reefing,  390. 
alteration  of  speed,  Art.  21 .  .406. 

Keep  ottt  of  the  Way, 

how  a  ship  is  to.  Art.  22.  .415. 
must  not  cross  the  other  ship's  bows,  385,  415. 
presumption  against  ship  whose  duty  is  to,  33. 
trawler  with  trawl  down,  404,  405. 

King's  Ship, 

collision  with,  liability,  61,  62,  92. 

whether  bound  by  regulations,  59  ;  Art.  13.  .365. 

responsibility  of  captain,  with  pilot  on  board,  238. 

ship  chartered  by  govemment,  66. 

statutoiy  presumption  of  fault,  whether  it  applies,  59. 

not  subject  to  compulsory  pilotage,  214. 


Landinq  Stage,  collision  with,  75. 

liATTNCH, 

special  precautions  at,  254,  491  seq, 

liability  for  damage  by  unregistered,  152,  157. 

damage  by,  is  ''by  improper  navigation,"  161. 

rule  as  to  division  of  loss  applies  in  case  of  damage  at,  124. 

damage  by,  limitation  of  liability,  161. 

Law.     See    Foreign     Law;     Common    Law;    Maritime    Law; 
American  Law, 

Laying-to.    See  Hove-to, 

Lex  Fobi, 

rule  as  to  application  of,  197. 

claimants  against  ship  rank  according  to,  203. 

compulsory  pilotage,  non-liability  of  owners,  203,  205,  215. 

statutory  rules  as  to  presumption  of  fault  are,  58,  205. 

whether  limitation  of  liability  is,  206,  207. 

whether  rule  as  to  division  of  loss  is,  122,  207. 

Lex  Loci, 

rule  as  to  application  of,  197. 

liability  for  negligence  of  agents,  collision  abroad,  201,  202. 

whether  limitation  of  liability  is,  205,  206. 

whether  rule  of  division  of  loss  is,  122,  207. 

Liability.     Bee  Harbour  Authority ;  Dock'Otvners, 
of  actual  wrong-doer,  61,  66. 
of  master,  61. 
when  pilot  on  board,  213  wy.,  230,  237. 

M.  0  0 
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LiABnJTT — continued. 

of  pilot,  61.    And  see  Compuhory  PiloL 

olahipowner  for  negligence  of  offloers  and  crew,  62. 

ofBalvor,  11,  12,  64,  193. 

of  charterer,  65,  68. 

as  between  charterer  and  owner,  69. 

of  Trinity  pilot,  163. 

of  owner  where  Bhip  is  demised,  or  under  charter,  65,  67. 

of  underwriters.     See  Insurance. 

of  owners  of  sunken  ship,  86. 

by  civil  law,  62. 

damage  to  pier  or  harbour  works,  67,  200. 

of  persons  other  than  shipowner,  68. 

of  ship  in  Admiralty,  as  distinguished  from  owner,  69,  80. 

American  law  on  this  point,  84. 

of  pilotage  authority  for  pilot's  negligence,  92,  214. 

in  case  of  dama^  by  King's  ship,  61,  62,  92. 

by  foreign  pubhc  ship,  98. 

of  foreign  ship  for  negligence  of  crew,  201,  202. 

cargo-owner  not  liable,  74,  93. 

for  servants  acting  as  volunteers,  63. 

of  part  owners,  93,  94. 

joint  wrong-doers,  93,  94. 

m  case  of  collision  by  fault  of  a  third  ship,  26. 

mere  ownership  creates  none,  63. 

collision  between  ships  of  same  owner,  94,  98,  266. 

as  between  co-owners,  94. 

respective  liabilities  of  tug  and  tow.     See  Tug  and  Tow, 

of  shipowner  to  charterer,  collision  by  fault  of  crew,  269. 

no  average  contribution  for  collision,  278,  282. 

of  owner  for  injury  to  pilot  by  fault  of  crew,  98. 

of  foreign  sovereign,  208. 

of  freight,  in  action  in  rem,  74. 

limitation  of.     See  Limitation  of  Liability. 

unlimited,  cases  of,  68,  156,  157,  162. 

for  loss  of  life  or  personal  injury.     See  Lote  of  Life  ;  Injury 

to  Person, 
of  wrong-doer,  though  claimant  insured,  114,  276. 
for  interest  and  costs  beyond  statutory  amount,  101,  161. 
at  common  law  for  damage  at  sea,  199. 
for  collision  abroad,  85,  199,  202. 

where  both  ships  in  fault,  116  tea.     See  Division  of  Loss. 
foreign  law  as  to.     See  Foreign  Law. 
where  no  fault  in  either  ship.     See  Inevitable  Accident. 
of  unregistered  British  ship,  157. 
by  the  maritime  law,  85,  201. 
for  wilful  injury,  14,  28,  64,  81. 
for  negligence.     See  Negligence. 
of  wrong-doer  to  indemnify  employer,  66. 
for  fault  of  compulsory  pilot.     See  Compulsory  Pilot. 
parting  of  moorings,  9,  92. 
infringement  of  the  regulations.     See  Presumption  of  Fault. 
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Liability — continued. 

collision  with  lightship,  114,  163,  283. 
for  damage  bj  a  launch,  152,  157,  161. 

by  sunken  ship,  86. 

by  ship  abandoned,  86. 

LiOENOE,  Pilot's,  masters'  certificate,  ships  of  same  owners,  214. 

Ldbn,  Damage, 

generally,  72  seg. 

damage  to  pier  or  harbour  works,  67,  75,  76. 

damage  to  or  by  a  barge,  76. 

collision  in  body  of  a  county,  75. 

where  iurisdiction  in  Admiralty  by  statute,  75. 

indelible  character  of,  73. 

whether  it  attaches  where  no  collision,  75. 

none,  for  loss  of  life  or  personal  injury,  113,  132,  209. 

not  founded  on  noxal  action  or  deodand,  70. 

none  for  damage  by  carrier  to  cargo,  75. 

to  what  it  attaches,  74. 

cargo  not  subject  to,  74,  270. 

except  to  compel  payment  of  freight,  74. 

it  attaches  to  freight,  74. 

and  to  ship's  tackle  and  equipment,  74. 
liability  of  ship  and  owners,  how  far  concurrent,  69  seg. 
remains  after  death  or  bankruptcy  of  shipowner,  73,  78,  80. 
not  barred  by  Statute  of  Limitations,  73,  79. 
priority  of  liens,  77. 

takes  precedence  of  liens  arising  from  contract,  77. 
postponed  to  subsequent  salvage  lien,  77. 
where  two  or  more  actions  for  same  collision,  77,  78. 
where  ship  owned  by  company  in  liquidation,  73,  78. 
discharge  of,  78,  79. 
assignment  of,  79. 
laches  in  enforcing,  73,  79. 
American  law  as  to,  84. 

Life,  Loss  of.    See  Loss  of  Life. 

Life  Salvage,  damages  not  subject  to  daim  for,  114. 

LlOHTSHIF, 

frequent  collisions  with,  283. 

penalty  for  injuring,  114,  163,  283. 

limitation  of  liability  in  case  of  collision  with,  163. 

riding  by,  479. 

LiOHTS,  Ships', 

range  of,  334,  343. 
rules  concerning,  334  seq. 
frequently  not  carried,  335. 
powers  to  enforce,  338. 

must  be  obeyed  with  reasonable  strictness,  50,  341,  342. 
whether  obhgation  to  cany,  by  the  maritime  law,  335,  362. 
oo2 
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Lights,  Ships' — continued. 

dear  night  no  excuse  for  absence  of,  338. 

other  than  regulation  lights  not  allowed,  335,  336. 

except  in  exceptional  cases,  336. 

fisherman's  flare,  354. 

sunken  ships,  duty  to  light,  86,  336. 

if  lost,  must  be  replaced,  336. 

lost  in  previous  collision,  25,  337. 

must  be  carried  in  positions  required  by  law,  336,  341. 

ship  with  improper  lights  may  be  stopped,  338. 

taken  down  to  be  trimmed,  no  excuse,  336. 

riding  lights.  Art.  1 1 . .  361. 

side  lights.  Art.  2,  Art.  5.  .339,  348. 

carried  in  the  rigging,  51. 

mast-head  light  for  steamships,  339. 

wrong  or  misleading  lights,  47,  336. 

spare  lights,  337. 

ship  ashore,  duty  to  light,  81,  86,  336. 

obscuration  of  lights,  337,  342,  363,  381. 

screening,  339,  343. 

infringement  of  regulations  as  to,  42  seq.^  50,  53,  342. 

must  be  carried  from  sunset  to  sunrise,  335,  338. 

punishment  for  not  carrying,  338. 

special  lights  required  by  local  rules,  338. 

shipowner  responsible  for  proper  lights  being  carried,  338, 

339. 
for  steamships  under  way.  Art.  2.  .339. 

ranffe  lights  for,  339. 
ship  dredging  stem  foremost,  341. 
Board  of  Trc^e  instructions  as  to,  342. 
screens,  infringement  of  regulations  as  to,  342,  343. 
inspection  of,  by  Court,  343. 
for  ships  under  convoy,  Art.  13.  .365. 
for  ships  not  under  command.  Art.  4 . .  345. 
for  ship  at  anchor,  Art.  9.  .353  ;  Art.  11 .  .361. 
for  sailing  ships,  848. 
for  sailing  ship  hove-to,  348. 
for  men-of-war,  Art.  13.  .365. 
for  telegraph  ships,  317,  345. 
for  steamships  towing,  Art.  3.  .344. 
for  saUing  ship  towing,  344. 
for  any  ship  in  tow,  Art.  5 . .  348. 
for  steamship  under  sail.  Art.  14 . .  366. 
for  ship  ashore,  Art.  11 .  .361. 
for  overtaken  ship.  Art.  10 . .  359. 
for  dredgers  in  the  Clyde,  Thames,  514,  530. 
for  sailing  ships,  Art.  6.  .349. 
for  fishing  boats,  Art.  9.  .353  seg. 
riding  to  nets,  354. 
line  fishermen,  354. 
for  trawlers,  354,  357. 
trawler  with  gear  fast,  354. 
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LiQHTSy  Ships' — continued. 
steam  trawler,  355,  357. 
flare  or  detonating  signal,  Art.  12.  ,364. 
fishermen  may  use  flare,  354. 
for  pilot  boats,  Art.  8 . .  351. 
sliip  driving  from  her  anchors,  347. 
for  boats  and  small  craft.  Art.  6.  .349  ;  Art.  9.  ,353. 
when  they  cannot  be  carried  for  bad  weather,  347. 
ship  moored  to  buoy  or  wharf,  362. 
whether  trawler  at  work  must  cany  side  lights,  357,  358. 
stem  liffht  for  overtaken  ship,  Art.  10.  .359. 
how  to  be  carried,  359,  360. 
sometimes  indicate  direction  of  ship's  head,  but  not  her 

course  over  the  ground,  359,  396. 
burden  of  proof  as  to,  29,  37. 
local  rules  as  to.     See  Humher^  Mer»ey^  ThameSf  Sec.  Eules^ 

in  Appendix. 

LmiTATioH  OF  Ltabiuty, 

none  by  maritime  or  by  Eoman  law,  145,  146. 
depend  upon  statute,  148. 
based  on  protection,  147. 

liability  on  master's  contracts,  foreign  law,  147. 
analogy  of  nozid  action,  147. 
deodand,  70,  147. 
connection  between  limitation  of  liability  and  division  of 

loss,  147. 
connected  with  liability  of  ship  to  arrest,  148. 
history  in  English  law,  148. 
the  existing  law,  57  &  58  Vict.  c.  60,  s.  503.  .151. 
what  owners  are  entitled  to,  156,  162. 
justice  of  the  Acts  questioned,  150. 
applies  to  all  ships,  and  in  all  waters,  1 54. 
excluded  by  contract,  154. 
foreign  ships'  tonnage,  how  calculated,  151,  153. 
deduction  of  crew  spaces,  151,  155. 
double  bottom,  153. 

steamships'  tonnage,  how  calculated,  151.     See  Tonnage. 
alteration  of  register  tonnage  after  collision,  154 
register  not  conclusive  as  to  tonnage,  154. 
tug  and  tow,  measure  of  liability,  125,  159,  193.     See  Tug 

and  Tow. 
successive  actions  by  cargo-owners  and  shipowners,  300« 
unregistered  British  ships  not  entitled  to,  157. 
except  as  provided  by  statute,  152,  155. 
ship,   foreign  at  date  of  collision,  purchased  by  British 

subject,  157. 
what  ships  entitled  to,  157. 

limit  of  liability  where  more  than  one  collision,  158. 
without  actual  fault  or  privity,  meaning  of,  156,  160. 
co-owners,  one  in  fault,  156. 
owners  not  discharged  by  sinking  of  ship,  159. ' 
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Lord  Campbell's  Act,  damages  recoyerable  under,  159. 

loss  of  life,  amount  recoyerable,  151,  159. 

improper  navigation,  meaning  of  term,  160  seq. 

injury  to  tow  by  tug,  161,  178,  193. 

injury  by  a  launcb,  157,  161. 

shipowner  liable  for  interest  in  addition  to,  161. 

shipowner  liable  for  costs  in  addition,  161. 

wrong-doer  not  purged  by  payment  of  statutory  liability, 

161. 
applies  to  injury  to  craft,  persons,  or  goods  afloat,  162. 
passen^rs'  luggage,  162. 
limitation  of  liability  for  damage  to  property  and  rights 

ashore,  152. 
special  limitation  of  liability  of  dock,  &c.  authorities,  152. 
railway  company  carrying  in  ship  of  other  owners,  162. 
liability  of  owner  navigating  own  ship  is  unlimited,  156,  162. 

Trinity  House  pilot,  163. 

actual  wrong-doer  unlimited,  156. 

single  ship  company,  163. 
liability  for  damage  to  lightship,  163. 
as  against  Crown,  163,  164. 
does  not  affect  liability  of  cargo  to  arrest,  163. 
combined  with  rule  as  to  division  of  loss,  126,  163. 
insurance  against  risks  beyond,  164. 
its  policy  discussed,  150. 

owners  entitled  to,  in  contract  as  well  as  tort,  158. 
whether  lex  fori,  206,  207. 
forei^  ships  under  old  law,  207. 
priorities  of  claimants,  164. 
some  claims  settled  or  paid,  164. 
proof  by  Crown,  164. 

holder  of  bottomry  bond  on  freight,  165. 

LnoTATiON  OF  Liability,  Action  fob,  298. 

may  be  claimed  by  defence  or  counterclaim,  299. 

costs  of  limitation  action,  299. 

evidence  by  affidavit,  299. 

whether  liability  must  be  admitted,  299. 

cargo  owner,  issue  whether  one  or  both  ships  in  fault,  299. 

transfer  of  action  after  judgment  limiting  liability,  800. 

proof  against  fund  in  Ck)urt,  estoppel,  300. 

payment  out  of  Court,  unappropriated  balance,  299. 

Limitation,  Statutes  of,  do  not  bar  damage  lien,  73. 

Lis  alibi  pendens,  210. 

LiVBBPOOL, 

compulsory  pilotage,  219,  220,  252. 
local  rules  for  Mersey  river,  517. 

sea  channels,  517. 
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Local  Bulbs  of  Nayioatiok, 
power  to  make,  501. 
saying  danse  as  to.  Art.  30.  .493. 
ignorance  of,  no  excuse,  494. 

where  inconsistent  with  the  sea  regulations,  318,  496. 
foreign  ships  bound  by,  204. 
in  foreign  waters,  204. 

applicable  in  conjunction  with  sea  regulations,  54,  318,  496. 
in  dockyard  ports,  495. 

customary  track  in  winding  riyers,  444.    And  see  Eiver, 
practice  inconsistent  with  me  sea  regulations  not  good,  332. 
effect  of,  upon  question  of  negligence,  493. 
the  penally,  infringement  of,  whether  within,  54. 
for  American  inland  waters,  318. 
the  ayde,  512. 
the  Humber,  598. 
Manchester  ship  canal,  516. 

Mersey  riyer  and  sea  channels,  517. 

Tees,  521. 

Suez  Canal,  520. 

Thames,  523. 

Tyne,  535. 

Loo, 

ship's  log  eyidence  against,  but  not  for,  the  ship,  288. 

though  the  mate  dies  after  collision,  288. 
official  log,  288. 
engineer's  log,  288. 
coastguard,  lighthouse,  and  lightship,  289. 

LoiTDON  Trinity  House, 

compulsorr  pilotage,  244,  258  seq. 

pilotage  dis&cts  of,  253. 

outport  districts,  254. 

eyidence  as  to  what  is  an  outport  district  of,  254. 

exempt  ships,  255. 

oyersea  licences,  257. 

pilotage  certificates,  masters  and  mates,  246,  255,  257. 

Look-out, 

duty  as  to,  generally,  464. 

astern,  361,  466. 

not  to  be  employed  on  other  duty,  465. 

glasses,  467. 

station  for,  465,  467. 

absence  of,  not  causing  collision,  468. 

anchor  watch,  465. 

craft  moored  to  shore,  467. 

what  is  sufficient,  464. 

American  cases  as  to,  467. 

duty  of  tug  and  tow  to  keep,  187,  189,  466. 

when  pilot  on  board,  231. 

ship  moored  to  shore,  467. 
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LoBD  Oahpbell's  Act.    See  CampbeWs  Act,  Lord. 

Loss,  Division  of.    See  Division  of  Loss. 

Loss  OF  Life.     See  CamphelPs  Act,  Lord.    ' 
limit  of  liability  in  case  of,  150,  159. 
criminal  liability  for,  278. 

Sriorities  of  life  claimants,  limited  liability,  164. 
amagesfor,  113. 

Lttffiho,  886. 
Lyikg-to.    See  Hove-to. 

Mail  Ships, 

speed  of,  377. 

arrest  of.  Mail  Ships  Act,  209. 

Man-of-Wab.    See  King*s  Ship. 

Manchissteb  Ship  Oakal,  local  roles,  516. 

MARimfE  Law, 

existence  of,  questioned,  145. 

division  of  loss,  whether  a  rule  of,  116  seq. 

no  limitation  of  liability  by,  145. 

overtaking  ship  to  keep  out  of  the  way,  436. 

the  regulations  for  preventing  collisions  are  part  of,  321. 

as  to  ships'  lights,  335,  362. 

liability  for  negligence  by,  85,  201. 

liability  of  shipowner,  199. 

division  of  loss.     See  Division  of  Loss. 

Maritime  Lien.    See  Lien,  Damage. 

Masteb, 

duties  of,  when  pilot  in  charge,  230. 

relative  authorities  of  master  and  pilot,  in  law,  228,  237. 

liability  for  acts  of  crew,  61. 

for  acts  of  pilot,  237,  241. 

in  respect  of  certificate,  241. 

as  carrier,  269. 
formerly  sued,  with  the  ship,  62,  n. 
duty  to  take  pilot,  insurance,  240. 
penalties  for  improper  navigation,  pilot  on  board,  241. 

for  neglecting  to  carry  lights,  338. 
whether  feUow  servant  of  crew,  98. 
duty  of,  with  regard  to  cargo  injured  by  collision,  105. 

as  to  standing  by  to  assist,  after  collision,  57. 
co-owner,  limitation  of  liability,  156. 
having  pilotage  certificate,  owner's  liability,  214,  246. 
pilotage  certificates  granted  to  British  and  foreign,  246,  255. 

Measure  of  Damages.    See  Damages. 
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Meetzng  Steamshifs, 

rule  for,  Art.  18..  898. 

distinguished  from   "orossing"  and  *' overtaking "  ships, 

394,  398. 
"  end  on,  or  nearly  end  on,"  meaning  of  the  term,  393,  397. 
in  a  winding  river,  what  are,  398,  399,  400,  443. 

Mebsey, 

pilotage  in,  220,  252. 

local  niles  for  the  river  and  approaches,  517. 
launch  in,  special  precautions  for,  492. 
effect  of  infringement  of  loc^  rules,  54. 

MiD-OHANfnsL,  meaning  of  the  term  in  Art.  25.  .441. 

MiSDEMEANOB.     See  Criminal  Liahility, 
endangerine  life  or  ship,  278. 
infringing  Sie  regulations,  279. 
not  standing  by  to  assist,  57. 
neglect  to  carry  lights,  338. 
navigating  on  wrong  side,  441. 
injuring  hghtship,  283. 

Misleading, 

by  hailing  or  whistling,  5,  n.,  461. 
by  improper  lights,  5,  42,  48,  50,  336. 

as  between  tug,  tow,  and  third  ship,  53. 

MOOBINOS, 

parting  of,  9,  24,  92. 

insufficiency  of,  in  dock,  penalty  for,  474. 
ship  at,  to  carry  riding  light,  362,  363. 
making  fast  to  other  craft,  476,  479. 
when  required,  473. 

Nabeow  Channel, 

starboard  side  rule.  Art.  25.  .440. 

imder  former  Acts,  440. 

what  is  a,  441. 

whether  for  judge  or  jury  to  say,  443. 

navigation  of  a  winding  river,  327,  443,  444,  482. 

consequence  of  infringement  of  starboard  side  rule  in,  441. 

passing  a  ship  ahead  in,  11,  414,  439,  487. 

turning  to  windward  in,  438,  480. 

speed  in,  490. 

raising  swell  in,  490. 

''  Navigation,  Imfbofer."    See  Improper  Navigation. 

Navigation,  Eules  of.     See  Regulations  ;  Local  Rules. 

Navy, 

collision  with  King's  ship,  liability,  61,  62,  92.    And  see 

King's  Ship, 
position  and  authority  of  pilot  in,  238. 
ships  of,  whether  bound  by  the  regulations,  59,  365. 
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NBOuamros, 

eenerally,  1  seq. 

defined,  2. 

ifl  the  same  at  law  and  in  Admiralty,  17. 

a  wrong  step  taken  in  the  agony  of  collision  is  not,  3. 

careless  management  of  thing  likely  to  do  damage,  35,  67. 

causing  collision,  12. 

collateral,  not  causing  the  loss,  19,  24. 

defective  equipment,  24,  35,  160,  227. 

causing  the  loss  but  not  the  collision,  12. 

cauia  proxima  non  remota  spectatur^  14. 

in  one  ship  does  not  excuse  the  other,  5,  461. 

causing  a  collision  which  makes  a  second  inevitable,  25. 

of  one  ship  causing  a  collision  between  others,  25,  26. 

after  collision,  100,  103. 

non-compliance  with  the  regulations  is,  5,  321. 

or  with  local  rules  of  navigation,  494. 
presumed  by  law.     See  Presumption  of  Fault ;  Infringement 

of  Regulations  ;  Standing  By. 
stress  of  weather,  excuse  of,  485. 
uimecessaiy  alteration  in  the  course,  27. 
proof  of  negligence,  28  seq. 

burden  of  proof,  29. 

on  part  of  compulsory  pilot,  221,  223. 

failure  to  hear  fog-signal,  34. 

what  is  primd  facte  proof  of,  29. 

whether  plaintiff  must  prove  absence  of  contributory, 
31. 
at  a  launch,  3,  161,  491. 
in  a  salvor,  11,  12,  64. 
in  a  tug,  12.     See  Tug  and  Tow, 
whether  negligence  to  heave-to  in  track  of  ships,  389. 
contributory  negligence,  16  seq. 
whether  negligence  of  compulsory  pilot  is,  so  as  to  affect  the 

owners,  190,  191,  221,  225. 
where  pilot's  negligence  affects  the  ship,  23,  221,  225. 
where  with  ordinary  care  the  collision  miffht  have  been 
avoided,  notwithstanding  negligence  in  me  other  ship, 
17  seq. 
negligent  act  causing  loss  by  reason  of  act  of  third  party,  14. 
cases  of  equal  negligence  in  both  ships,  22. 
collateral  negligence  influences  juries,  27. 
wilful  injury,  28,  64,  210. 
legal  consequences  of,  by  maritime  law,  201. 
consequences  of,  not  got  rid  of  by  payment  of  amount  of 

statutory  liability,  161. 
rule  as  to  division  of  loss  does  not  affect  question  what  is 

negligence,  17  seq.j  132. 
insurance  against,  not  illegal,  274. 
as  to  sunken  ships,  86  seq. 

Nbthbslaivds,  Law  of.    See  Holland. 
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NozAL  AonoN,  analogy  between,  and  law  as  to  damage  lien  and 
limitation  of  liability,  70,  147. 

NXTISANOE, 

ship  brought  up  in  fairway,  30,  470. 

ahip  sunk  in  fairway,  duty  to  buoy  and  ligbt,  86. 

OxjSEf  EivEB  (Humber),  rules,  514. 

Oyebtaxen  Ship, 

what  is,  361,  399,  438. 

duty  of,  to  show  light  astern,  Art.  10.  .359. 

duly  of,  to  keep  her  course.  Art.  21 .  .406. 

"  crossing"  ship  may  be,  399. 

is  not  *'  approaching  "  the  other  within  Art.  23.  .431. 

Overtaking  Ship, 

duty  of,  to  keep  out  of  the  way.  Art.  24.  .434. 

is  a  rule  of  maritime  law,  436. 

may  be  a  " crossing"  ship,  399. 

what  is  an,  399,  435. 

sailing  ship  overtaking  steamship  or  sailing  ship,  435,  437. 

must  be  goin^  faster  Uian  ship  anead,  437. 

cases  illustratmg  Art.  24.  .438. 

passing  another  in  a  narrow  channel,  439. 

ships  plying  to  windward  in  company,  438,  439. 

OwNEB  OP  Casgo.    See  Car^o  Oumer;  Carrier, 

OwiTBBS  OP  Ship, 

liability  of.     See  Liability, 

at  common  law,  62. 

by  maritime  law,  85,  201. 

by  Eoman  law,  62,  n. 
of  abandoned  ship,  their  liability  for  damage  by,  86. 
whether  liable  for  wilful  and  criminal  acts  of  crew,  28,  64. 
not  liable  for  negligence  of  compulsory  pilot,  213,  215.  And 

see  Compulsory  Pilot 
how  affected  by  fault  of  compulsory  pilot,  23,  221,  225. 
not  liable  qud  owners,  63. 
primd  facie  liable  as  employers  of  crew,  63. 
liable  for  acts  of  crew  within  scope  of  their  employment,  63. 
resident  abroad,  liability  of,  200. 
of  foreign  ship.     See  Foreign  Ship. 
service  of  writ  on  foreign,  284. 
foreign.     See  Foreign  Imw  ;  Foreign  Ship, 
foreign,  liable  for  infringement  of  the  regulations,  58,  204. 
foreign,  defence  of  compulsory  pilotage,  203,  205. 
foreign,  whether  liable  for  not  standing  by,  204. 
unregiBtered,  liability  of,  63,  152,  155. 
unregistered,  recovery  by,  96. 
liable  for  negligence  of  Thames  waterman,  218. 
when  Hable  for  negligence  of  pilot.    See  Compulsory  Pilot. 
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OwNXBS  OF  Bhif — continued, 

indirectly  liable  in  Admiralty  when  not  at  law,  80  seq. 

not  discharged  from  liability  by  loss  of  their  ship,  93. 

part  owners.     See  Part  Oumers. 

suing  in  successive  actions,  96. 

limited  liability  of.     See  Limitation  of  Liability, 

"  actual  fault  or  privity  of,"  meaning  of  term,  156. 

wrong-doing  master  a  part  owner,  156. 

pro  hdc  vice  owners,  liaoility  of,  82  eeq, 

collision  between  ships  of  same  owner,  94,  266. 

Oysteb  Bed,  damage  to,  76,  803. 


Pabt  OwmsKS, 

successive  actions  by,  96. 
contribution  between,  for  damages,  93,  94. 
several  liability  of,  93. 

wrong-doing  master  part  owner,  limitation  of  liability,  156. 
surety  for  damages,  recovery  by,  against  co-owner,  94,  n. 
damage  to  cargo,  action  for.     See  Uarffo  ;  Cargo  Otoner, 
survival  of  action  in  case  of  death  of  part  owner,  97. 
collision  between  ships  owned  in  part  by  same  persons,  94, 
266. 

Fabthto  of  Cable  oe  Moorikos,  9,  24,  33,  92. 

FAETinSBS, 

liability  of,  for  collision,  68. 

is  unlunited,  where  not  shipowners,  68,  69. 

Paety,  Thied,  procedure,  196,  296. 

Penalties, 

infringement  of  the  regulations,  38  seq, 

for  not  standing  by  after  collision,  55  sea. 

for  improper  navigation,  when  pilot  in  cnarge,  246. 

injury  to  lightship  or  buoy,  114,  283,  479. 

cancellation  of  certificate,  241,  280. 

neglecting  to  carry  lights,  338. 

improper  moorings  in  dock,  474. 

Peeils  of  the  Sea,  collisions  within  exception  of,  265,  266. 

Peeson  in  Ghaeoe, 

who  is,  within  rule  as  to  standing  by,  when  pilot  on  board, 

57. 
is  in  owner's  employment,  primd/adej  63. 

Peeson  Liable.     See   Liability;    Owners;    Compulsory  Pilot; 
Wrongdoer, 

Peesonam,  Aotion  in.     See  Action, 

Peesonifigation  of  Ship,  the  wrong-doing  ship,  2,  69  seq. 
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Pebsoks  entitled  to  Eeooyeb,  96  seq. 
bailees  of  injured  ship,  96. 

under  Lord  GampbelTs  Act,  96.     See  CampbeWs  Act. 
persons  or  owners  of  cargo  on  board  wrong-doing  ship, 

96,  97. 
persons  injured,  96. 

common  employment,  doctrine  of,  95,  98. 
compulsoiy  pilot  not  fellow  servant  of  crew,  98. 
unregistered  owners  of  injured  ship,  96. 
indorsee  of  bill  of  lading,  96. 
insurers,  97. 

PlEB, 

damage  to,  67,  75,  76. 

damage  to,  by  compulsory  pilot,  owners  not  liable,  218. 

damage  to  pier  abroad,  200,  203. 

liability  in  case  of  damage  to,  67. 

maritime  lien  for  damage  to,  67. 

insurance,  collision  clause,  273. 

Pilot.     See  Compulsory  Pilot. 

authority  and  duties  of,  in  law,  228. 

whether  law  and  practice  agree  as  to  his  authority,  238. 

duty  to  take  full  charge,  234. 

could  not  be  sued  in  Admiralty,  295. 

liability  of  Trinity,  is  limited,  163. 

is  owner's  servant,  when  not  compulsory,  213. 

duty  of  master  to  employ,  insurance,  240. 

injury  to  pilot,  common  employment,  98. 

common  law,  actions  against,  61. 

master's  licence,  ships  of  same  owners,  214. 

formerly  employed  by  the  merchant,  213. 

Pilot  Boat, 

collision  with,  352. 

signals  for,  338. 

lights  of,  Art.  8.. 351. 

steam,  351. 

unlicensed  pilot,  352. 

"  engaged  on  her  station,"  lights,  352. 

answering  flare  of,  353. 

competing  pilot  boats,  collision,  352. 

Pilotage  Acts  and  Attthorities,  list  of,  247  seq. 

Pilotage  Attthobity  not  liable  for  pilot's  negligence,  92,  214. 

Pilotage  Certificate, 

pilotage  not  compulsory  for  ship  whose  master  has,  214,  246. 
granted  to  masters  and  mates  of  British  and  foreign  ships, 
246,  255,  257. 

Plaintiefs,  who  may  be.     See  Persons  entitled  to  Recover. 

Pleadings,  286.    And  see  Practice, 
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Port  Helm, 

applicable  only  to  steamships  meeting  end  on,  Ait.  18 . .  d93, 

both  ships  must  port,  396,  461 . 

old  rule  as  to,  395,  403. 

effect  of  port  helm  with  propeller  reversing,  432,  433. 

rule  of,  does  not  apply  to  sailing  ship  meeting  steamship,  403. 

FoBT  Tack,  duty  of  ship  on,  Art.  17.  .383. 

P&AOTIOE  OF  SSAHEN, 

inconsistent  with  the  regulations  is  illegal,  332. 
as  to  navigation  of  winding  rivers,  327,  443,  482. 
in  collision  actions.     See  Practice ;  Collision  Action, 

PBAcmcB:  GoLLisioK  Acnoirs, 

service  of  writ  out  of  jurisdiction,  284. 

on  derk,  284. 
address  of  writ,  284. 
by  whom  writ  to  be  served,  284. 
owners  resident  abroad,  284. 
plaintiffs  suing  as  "  owners,"  285. 
preliminary  act,  285. 
in  what  actions  necessary,  285. 
proof  must  be  secundum  allegata,  286. 
pleading,  infringement  of  regulations,  286. 

„  contributory  negligence,  287. 

„  compulsory  pilotage,  287. 

„         judgment  at  law,  287. 

„  defence,  287. 

evidence.     See  Evidence. 
who  to  begin  in  collision  action,  290. 
inspection,  order  as  to,  290. 
assessors,  their  function,  291. 
difference  of  opinion  between  them,  140,  292. 
seamanship,  evidence  of  experts,  291. 
default  of  appearance,  judgment,  303. 
plaintiff,  imsuccessful  at  law,  cannot  sue  in  Admiralty,  292. 

nor  at  law  and  in  Admiralty  at  same  time,  292. 
consolidation  of  actions.     See  Consolidation. 
plaintiff  lying  by  to  await  result  of  previous  action,  293. 
oross-actions,  stiay  of   proceedings  where    one    ship  only 

arrested,  294. 
cross-actions,  one  in  Coimty  Court,  294. 
separate  actions  for  injury  to  property  and  person,  294. 
action  against  pilot,  295. 

agamst  Dublin  Steam  Packet  Co.,  notice,  295. 
action  at  law,  supplemented  by  proceedings  in  rem,  295. 

and  vice  versd,  295. 
re-arrest  of  ship  for  costs,  296. 
loss  of  life,  no  action  in  rem,  113,  132,  209,  296. 
third  party  procedure,  195,  296. 
arrest  of  wrong  ship,  297. 

limitation  of  liability  action  for.   See  Limitation  of  Liability. 
successive  actions  by  shipowner  and  cargo  owner,  stay,  300. 
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Paaotioe  :  Collision  Actions — continued. 

damages  assessed  by  registrar  and  merchants,  301. 
remoteness  of  damage,  whether  for  refidbstrar  or  Oourt,  SOL 
Lord  Campbell's  Act ;  assessment  of  damages  by  jury,  301. 
harbour  authority,  action  against,  limit  of  time,  92. 
transfer  of  action.  King's  Bench  and  Admiralty  Divisions, 

300. 
surety  in  Admiralty  bond,  recovery  against  co-owner,  301. 
liabiHty  of  master  in  bond  to  stop  arrest,  301. 
Admiralty  jurisdiction  of  High  Court,  295,  302. 
of  County  Courts,  302,  303. 
damages  in  excess  of  res  or  bail,  79,  295. 

Peboatjtions, 

when  passing  over  fishing  grounds,  481. 

saving  clause  as  to  ordinary  or  special,  Art.  29.  .463  seq. 

ship  navigating  in  unusual  manner,  482. 

and  by  ship  of  peculiar  construction,  488. 
in  fog.     See  Fog, 

PRESiTMFnoN  OF  Fault.     Sco  Burden  of  Proof. 
statutory  roles  as  to,  in  case  of — 

infringement  of  the  Begulations,  38  seq.     See  Infringe- 
ment of  the  Regulations. 

not  standing  by  to  assist  after  collision,  55  seq.    See 
Standing  by, 
history  of  legislation  as  to,  38. 
object  of  statutory  rule,  40. 
deficiency  of  lights,  42  seq,^  50. 
steering  rules,  45,  51,  383  seq, 
shipowner  liable  where  fault  presumed,  59,  131. 
division  of  loss  where  fault  is  compulsory  pilot's,  128. 
whether  tug  affected  by  fault  of  tow,  and  vice  versd,  53. 
infringement  of  local  rules,  54. 
in  case  of  foreign  ships,  58. 
rules  as  to,  are  lex  fori,  58,  205. 

whether  they  apply  to  King's  ships,  59. 
against  ship  required  to  keep  out  of  the  way,  33. 

Peiobity, 

of  liens,  77. 

limitation  of  liability,  life  claims,  164. 

PfilVITY  OF  MaSTEB  OB  OwNEE, 

no  limitation  of  liability  in  case  of,  156,  160. 
right  of  co-owners  to  limitation  of  liability,  156. 

Pbooeedings  in  rem.     See  Lien,  Damages, 
generally,  69  seq, 

ship  may  be  liable  in,  where  owner  is  not,  80  seq. 
supplemented  by  common  law  action,  and  vice  versd,  295. 
none  for  damage  to  cargo  by  carrier,  75,  270. 
do  not  always  give  rise  to  maritime  lien,  75. 
against  barge,  76. 
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Proceedings  in  bbm — continued. 

where  no  collision,  but  damage,  75. 

for  loss  of  life  or  personal  injury,  do  not  lie,  113,  132. 

against  ship  of  foreign  sovereign,  208. 

against  tug,  negligent  towage,  195. 

Pbohibition,  collision,  198. 

Proof.     See  Evidence. 
of  negligence,  28  seq. 
burden  of,  29. 

as  to  fault,  when  compulsory  pilot  in  chaise,  221,  222. 
of  regulations,  316. 

Propeller, 

effect  of  on  ship,  when  reversing,  432,  433. 
moving,  in  dock,  484. 

PltOTBST,  evidence  against,  but  not  for,  the  ship,  289. 


Baoino,  22. 

Baft, 

collision  with,  35,  484. 

imwieldy  raft,  dainage  by,  35,  181. 

Bailway  Company,  liability  of,  when  carrying  by  sea,  162,  268. 

Bscover,  Persons  entitled  to.    See  Person*  entitled  to  Recover. 

BEEFma,  whilst  risk  of  collision,  390. 

Beference  to  Begistrar, 

costs  of,  do  not  follow  result  of  action,  308. 
as  to  consequential  damages,  301. 
exorbitant  daim,  309,  312. 

Befusal  to  Move, 
in  dock,  484. 
at  a  launch,  492. 

Beoistrar.     See  Reference  to  Registrar, 

Begulations  for  Preventing  Collisions  at  Sea, 
of  1897,  set  out,  503. 

regulations  of  1880,  and  of  1884,  where  set  out,  333. 
historv  of  legislation  as  to,  315. 
early  history  of  the  port-tack  rule,  315. 
publication  of,  499. 
now  proved,  290,  316. 
owners  and  masters  bound  to  obey,  499. 
regulations  for  purposes  other  than  prevention  of  collision, 

validity,  317. 
regulations  purporting  to  be  applicable  elsewhere  than  at 

sea,  55. 
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BsatTLATioKS  FOK  pREYENTurG  OoLUSiOKS  AT  Sea — Continued. 

to  minimise  effect  of,  as  well  as  to  prevent  collision,  430. 

in  what  waters  they  apply,  317,  333,  496. 

their  application  in  waters  where  local  rules  are  in  force, 
Art.  30.. 54,  65,  318,  493. 

in  winding  riyers.     See  Rivers. 

to  what  smps  they  apply,  319. 

traders  and  yachto,  319. 

heayy  ships  and  small  craft,  319. 

to  ships  propelled  by  machinery,  333. 

King's  ships  and  foreign  ships  of  war,  whether  bound  by,  59, 
Alt.  13..  365. 

penalty  for  disobeying.    See  Preeumption  ofFavU  ;  Infringe- 
ment; Penalties, 

their  international  character,  319. 

uniform  construction  by  all  nations  desirable,  320. 

safety  attained  by  uniform  observance,  450. 

apply,  primarily,  to  ships  on  fixed  courses,  322. 

rules  as  to  construction  of,  320,  333,  448.    See  Construction. 

^PP^y  ^uitil  the  ships  are  clear,  331. 

they  furnish  the  test  of  negligence,  321. 

departure  from  allowed  onfy  in  case  of   necessiiy,  Art. 
27.. 448. 

convenience  no  excuse  for  departing  from,  460. 

local  usage,  not  to  be  neglected,  322. 

not  to  be  applied  so  as  to  cause  collision,  452. 

they  apply  where  there  is  risk  of  collision,  323. 

and  (semhle)  where  probable  risk  of  collision,  324. 

indications  of  risk,  325. 

uncertainty  as  to  risk,  327,  328. 

whether  they  apply  where  collision  is  inevitable,  327,  423. 

what  constitutes  risk  of  collision,  324. 

alteration  of  course  for  safety  where  there  is  no  risk,  327. 

alteration  of  course  causing  risk,  327. 

alteration  of  course  in  fog,  328. 

"meeting"  ship  cannot  become  '^ crossing"  ship,  329. 

apply  until  risk  determined,  331. 

close  shaving,  324,  331,  479,  485. 

xliust  be  promptly  obeyed,  330. 

both  ships  must  obey  them,  323. 

ships  to  be  supplied  with  lights,  horn,  &c.,  331. 

practice  inconsistent  with  regulations  is  bad,  332. 

to  ships  of  what  nations  they  apply,  316,  332. 

decisions  on  earlier  regulations  are  binding,  332. 

steam  vessel,  what  vessel  is,  333. 

«  under  way,"  meaning  of  the  term.     See  Under  Way, 

rules  concerning  ships'  lights.     See  Lights^  Ships*. 

steering  and  sailing  rules,  383  seq. 

for  sailing  ships.  Art.  17.  .383. 

for  steam^ps  meeting.  Art.  18.  .393. 

for  steamships  crossing,  Art.  19.  .398. 

for  sailing  ship  and  steamship.  Art.  20 . .  402. 

M.  p  p 
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BBQiTLATioirs  FOB  Fbxvsstvxq  OOUJSIOVB  AT  SsA. — cofUtnued. 
BteamshiD  to  stop  and  revene,  Art  23.  .41$. 
duty  of  snip  required  to  keep  out  of  the  way,  Arts.  17,  22 . . 
383,  415. 
the  right  of  way,  burden  of  proof,  33,  167. 
duty  of  ship  required  to  keep  her  course,  Arts.  17,  21 .  • 

383,  406. 
duty  of  overtaking  ship.  Art.  24.  .434. 
starboard-side  rule,  narrow  channels,  Art.  25.  .440. 
a  hard  case,  Art.  17.  .387. 
ship  dead  in  the  water,  395. 
ship  hoye-to  must  comply  with  steering  and  sailing  rules, 

389,  410. 
ordinary  precautions  to  be  obseryed,  Art.  29.  .463  seq, 
small  ships  not  required  to  keep  dear  of  large,  319,  492. 
local  rules  of  navigation.    See  Local  Mules, 

Bemotenbss  of  Damage,  14,  99,  112. 

BsMOYAL  OF  Wbbok,  duty  of  harbour  authority  as  to,  87,  89. 

Bepaibs, 

cost  of,  allowed  as  damages,  100. 

Sossessory  lien  for,  whemer  damage  lien  ranks  before,  77. 
uty  to  repair  injured  ship  after  collision,  100,  103. 

Bbs.     See  Proceedings  in  rem  ;  Lien. 

BSS  JXTDIOATA,  210. 

Bbsfondeat  sxtfsbiob, 

doctrine  of,  is  lex  loci,  202. 

does  not  apply  in  case  of  compulsory  pilotage,  21 S  seq. 
or  to  superior  officer  in  Koyal  f^avy,  93. 

BBSTiTxrrio  nr  mrBaBuii,  meaning  of  phrase,  99. 

Bevebsed  Pbofelleb,  aoticm  of,  on  ship's  head,  432,  433. 

BmiNG  Light,  Art.  11 .  .361.    See  Lights,  Ships\ 
for  fishinff  boats,  Art.  9 . .  353  seq. 
small  cnJt,  Art.  7 .  .350. 

Bisk  of  Oolusion, 

what  constitutes,  324  seq. 
indications  of,  325. 

uncertainty  of  facts  causing  risk,  327,  328. 
instances  of,  329. 

whether  regulations  apply  where  there  is  probability  of 
risk,  324,  413. 
or  after  risk  is  determined,  419. 
altering  course  so  as  to  cause,  327,  439. 
altering  course  where  there  is  no,  for  greater  safety,  328. 
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whether  the  reffulatioiiB  apply  in,  318. 

otustomaiy  tra<£  of  ships  ini  444. 

navigation  of  winding,  327,  443,  482. 

starboard-side  rule  in,  Art.  25.  .440. 

American  rivers,  rules  of  navigation  in,  443,  446,  482. 

application  of  crossing  rule  in,  399  seq,^  410. 

duty  to  ease  before  rounding  a  point,  445. 

BoiCAVliAW, 

liability  for  collisiony  62. 
no  limitation,  146. 

BoTnn>iNa-TO,  402,  472. 

BlTLE  OP  THE  EoAD.     Soc  RegulatioiM  for  Preventing  ColUeione  ; 
Local  Mules ;  Foreign  Law  ;  Foreign  Ships. 

BioonNG-Dowir  Olause,  in  policy  of  insurance,  271. 

'*  ExTinnKa-PBEE,"  meaning  of  the  teim.  Art.  17.  .384. 

Sailino  Ybsssl, 
what  is,  334. 

duty  of,  approaching  steamship,  Art.  20.  .402. 
crossing,  Art.  17.    See  Crossing  Ships. 
running  free,  Art.  17.  .384. 
close-hauled.  Art.  17.  .385,  388. 
approaching  another  on  opposite  tack.  Art.  17.  .383. 
to  go  at  moderate  speed  in  fog,  &c.,  Art.  16. . 379. 
overtaking  another  steam,  or  sailing,  ship,  Art.  24.  .434. 
sound  signals  for,  in  fog,  &c..  Art.  15 . .  366. 
no  *^  end  on '!  rule  for,  395. 
hove-to.     See  Move-to,  Ship, 
to  keep  out  of  the  way  of  fishermen,  Art.  26.  .447. 

Salvaqb, 

collision  with  salvor,  280. 

loss  of  expected  salvage,  damages,  108. 

expenses,  damages,  104,  105,  109. 

after  collision,  280. 

towing  ships  clear  of  each  other,  280. 

damages,  not  subject  to  claim  for  life  salvage,  114. 

service,   whether  within  scope  of    masters    employment, 

64,  194. 
action,  whether  coste  of,  recoverable  as  damages,  109. 
duty  to  stand  by  does  not  affect  right  to,  58. 
not  recoverable  by  wrong-doer  in  collision,  280. 

Salvob, 

collision  with,  11,  12,  64,  193,  281. 
collision  caused  by  fault  of,  64,  193. 

pp2 
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SooPB  OP  Emplotment, 

employer  liable  for  acts  of  servant  within,  63. 
whether  salvage  service  is  within,  of  master,  64. 

Screens, 

regulation  as  to,  Art.  2.  «d39. 
shortness,  or  absence,  of,  44,  843. 

Seamanship, 

assessors  in  Admiralty  advise  as  to  matters  of,  291. 
rules  of  to  be  observed,  373  seq.  ;  Art.  29.  .463  seq, 
saving  danse  in  regulations  as  to.  Art.  29.  .463. 

Servant, 

doctrine  of  common  employment   prevents    recovery  by, 

95,  98. 
whelJier  master  is  fellow  servant  of  crew,  98. 
compulsory  pilot  is  not  servant  of  shipowner,  98. 
pilot  is,  unless  compulsory,  213. 
ucensed  Thames  waterman  is,  218. 

Sheering,  when  at  anchor,  363,  473. 

Ship, 

what  is  a  " ship  "  within  17  &  18  Tict.  c.  104.  .302. 

25  &  26  Vict.  c.  63,  s.  419.  ,58. 

the  regulations,  319. 

31  &  32  Vict.  c.  71,  and  32  &  33 
Vict.  c.  61., 75,  76. 
liability  of,  by  maritime  law,  85. 
liabili^  of,  in  Admiralty  proceeding  in  rem,  69  9eq. 
not  liable  for  fault  of  compulsory  pilot,  216. 
liable  where  owners  are  not,  69,  80. 
personification  of,  in  Admiralty,  2,  69. 
affected  by  fault  of  those  on  board,  80  seq, 
limitation  of  liability  for  damage  to,  162. 
chartered,  liability  for  damage  by,  65,  67,  81. 
liability  of,  in  rem^  for  not  standing  by,  59. 
not  dangerous,  in  se,  35,  67. 
disabled,  collision  with,  8,  11,  458. 
disabled  by  own  fault,  26. 
of  unusual  and  dangerous  construction,  488. 
sunken  ship,  damage  by,  86  seq.    See  Sunken  Ship, 
lying  dead  in  the  water,  395. 
launch.     See  Launch. 

not  under  command,  lights  and  signals  for,  Art.  4 . « 345. 
foreign  ship.     See  Foreign  Ship. 
telegraph  ships,  lights  and  signals  for,  317,  345. 
hove-to.     See  Hove-toy  Ship. 
barge,  damage  by  or  to.     See  Barge. 
ferry  boat.     See  Ferry  Boat. 
of  foreign  sovereign,  damage  by,  208. 
mail  ships,  speed  of,  377. 
King's  diip,  damage  by,  61,  62,  92. 
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Ship — continued. 

King's  ships,  whether  bound  by  the  regulations,  365. 

in  service  of  the  Government,  damage  by,  66,  92. 

hove-to,  must  comply  with  steering  rules.  See  Hove-to, 
Ship, 

crossing  ships.     See  Crossing  Ships. 

meeting  ships.     See  Meeting  Steamships, 

overtaking  and  overtaken  ship.  See  Overtaking  Ship;  Over- 
taken ship. 

close-hauled.     See  Close-hauled. 

abandonment  of,  after  collision,  by  her  own  crew,  104. 

'^improper  navigation  '*  of,  meaning  of,  160. 

small  craft  not  required  to  keep  out  of  the  way  of  large, 
319,  492. 

owners,  their  liability.     See  Otvners  of  Ship  ;  Liability. 

ship's  lights.     See  Lights,  Ships\ 

liability  for  damage  by  or  to.     See  Liability. 

irule  of  the  road  for.     See  Regulations. 

speed  of.     See  Speed. 

steamship.     See  Steamship. 

towing  or  in  tow.    See  Tug  and  Tow. 

on  port  tack.     See  Port  Tack. 

SmPOWNEB.    See  Owners  of  Ship. 

SHOBTBNiNa  Sail, 

when  entering  harbour,  472. 

in  a  fog,  speed  of  sailing  ship,  379. 

SHOBTHAim  NoTESy  costs,  314. 

Side  Lights.    See  Lights,  Ships\ 

SlQNiLLS, 

sound  signals  in  fog,  Art.  15.  .366.     See  Fog  Signals. 

whistling  to  indicate  alteration  of  course,  Art.  28.  .462. 

distress,  Art.  31.. 497. 

private  lights,  338. 

for  pilot,  338. 

pilot  boats'  flare,  Art.  8.  .351. 

for  ship  not  under  command.  Art.  4 . .  345. 

for  telegraph  ships,  Art.  4.  .345,  cf.  317. 

for  ship  in  tow.  Art.  15.  .366. 

for  ships  towing,  Art.  15.  .366. 

Slacken  Speed, 

duty  of  steamship  to,  Art.  23.  .415. 

whether  duty  to,  concurrent  with  duty  to  alter  course,  419. 

breach  of  Art.  23  is  breach  of  Art.  16.  .416. 

Slipping,  to  avoid  collision,  27,  477. 

Small  Gbapt,  not  required  to  keep  out  of  the  way  of  large,  492. 

Smeluno  the  Oeound,  484. 
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Smoke,  obscuratioii  of  lights  by,  381. 

BOTTVD, 

transmission  of,  in  fog,  34,  n. 

signals  for  thick  weaUier.     See  Fog  SignaU, 

signals  to  indicate  alteration  of  course,  Art.  28.  .462. 

Sovereign, 

ship  of  foreign,  not  liable  to  arrest,  208. 
must  give  bcul  to  answer  coimterclaim,  209. 
submitting  to  jurisdiction  of  British  Oourt,  209. 

Spain,  Law  of,  liability  for  negligence,  203. 

Special  Circumstances, 

rendering    departure    from    regulations    necessary.    Art. 

27.. 377,  448. 
crossing  a  fleet  of  warships,  455. 

Speed, 

duty  of  steamship  to  slacken  or  stop.  Art.  23.  .415. 

moderate  speed  required  in  thick  weather,  Art.  16.  .371. 

what  is  moderate  speed,  373. 

K.I  sailing  ship  in  thick  weather,  373,  379. 

through  the  water,  not  over  the  ground,  490,  522. 

carrying  on,  to  get  out  of  fog,  377. 

sinking  or  damaging  craft  by  swell  raised  by  ezcessiye,  27, 

490. 
of  mail  ships,  377. 

tide  immaterial  where  both  ships  under  way,  374. 
instances  of  improper,  375,  376,  379. 
of  steamship  approaching  other  craft,  432. 
whether  steamship  in  fog  may  lie  dead  in  the  water,  381, 

430. 
alteration  of,  is  infringement  of  Art.  21 .  .406. 
excuse  that  engines  will  not  turn  oyer,  377. 
in  Tees,  522. 

Clyde,  513 

Humber,  515. 

Suez  Canal,  520. 

Tyne,  538. 

Squall,  damage  by  tug  not  anchoring  in,  183. 

Standing  by, 

statutory  rule  as  to,  55  sea, 

does  not  affect  right  to  salyage,  58. 

applies  to  collision  with  a  flshing-boat,  58. 

foreign  ships  boimd  by,  5B,  205. 

what  is  '^reasonable  cause"  for  not,  57. 

on  whom  the  duty  is  cast,  57,  221. 

duty  to  look  out  for  distress  signals,  57. 

what  is  "  proof  to  the  contrary,"  57. 

rule  as  to  presumption  of  fault  is  Uxfori^  58. 

whether  rule  applies  to  King's  ships,  59. 

duty  of  tug  to,  cuter  casting  off,  188. 
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Starboabd-side  Bulb, 
ArtdGle25..440. 
nnder  former  Acts,  440. 
applies  to  steamships  only,  440. 
oonsequences  of  being  on  wrong  side,  441. 
whether  it  overrides  the  steering  rules,  442. 
whether  it  applies  where  local  mles  in  force,  442. 
in  force  under  certain  local  Acts,  440. 
decisions  as  to  rule  of  the  road  on  land,  443. 
application  in  winding  riyer,  444,  445. 

Stabboabd  Tack,  duty  of  ship  on,  Art.  17.  .383. 

Statutes, 

13  Bio.  n.,  cc.  3,  5  (and  Admiralty  Court  Acts) ....  198, 302. 
7Geo.  n.,  c.  15....  148. 

26  Geo.  m.,  c.  86 149. 

53  Geo.  in.,  c.  159. . .  .149,  167,  298. 

6Geo.  rV.,  c.  78 338. 

6  Geo.  IV.,  c.  125. . .  .176,  215,  244,  245. 


6  &  7  Will.  IV.,  c.  100  (local). . .  .295. 

3&4Vict.  c.  65....75,  302. 

6&7Vict.  c.  79....357. 

9&10Vict.  c.  93....113. 

9&10Vict.  0.100.... 315. 

10  &  11  Vict.  c.  27  (Harbours,  Docks,    and 

Piers  Clauses 

Act).... 67,  76,  90,  162,218, 

803,  474, 

495. 

14  &  15  Vict.  c.  79. . .  .38,  40,  316,  340,  440. 

17  &  18  Vict.  c.  104,  ss.  20—29. . .  .154. 

s.  296.... 324. 

S.  297.... 303,  440. 

s.  298.... 205. 

s.  353  (and  pilotage). . 

.  .213  seq. 

s.  388.... 224. 

s.  458.... 303. 

S.  504....  150. 

s.  514.... 298. 

20  &  21  Vict.  c.  147,  Local  (Thames  Conservancy). . .  .217. 

24  Vict.  c.  10. . .  .75,  293,  298,  302,  343. 

24&25  Vict.  c.  97....279. 

25  &  26  Vict.  c.  63. . .  .39,  58,  150,  205,  221, 

280,  316, 

357. 

26&27  Vict.  c.  31....313. 

27&28  Vict.  c.  95....  113. 

28  &  29  Vict.  c.  125  (Dockyard  Ports). . .  .54, 

,495. 

30  &  31  Vict.  c.  124. . .  .154,  155. 

31  &32  Vict.  c.  45....357. 

31  &32Vict.  c.  71....313. 

31  &  32  Vict.  c.  119.... 313. 

34&35Vict.  c.  78....162. 

34&35  Vict.  c.  110....  154. 

-» 

36  &  37  Vict.  c.  66  (Judicature  Act) 121, 

132,  207, 

266, 

292. 

36  &  37  Vict.  c.  85. . .  .40,  43,  338,  424. 

584  INDEX. 

Statxttes — amtinued, 

37  &  88  Vict.  0.  52  (Mersey  Sea  Channels). . .  .44. 

38  Vict.  0.  15....  367. 
38&89Vict.  C.90....98. 

39  &  40  Vict.  c.  36  (Customs  Clauses  Consolidation) ....  246. 

40  &  41  Vict.  c.  16  (Wrecks  Eemoval). . .  .89,  162. 
40&41  Vict.  c.  42....317. 

41  &  42  Vict.  c.  73.,.. 206. 

43  Vict.  c.  29  (Canada). . .  .484. 
43&44Vict.  0.  42.,..98. 

44  ft  45  Vict.  c.  219,  Local  (Solent  Navigation) 54. 

46  ft  47  Vict.  c.  22  (Sea  Fisheries). . .  .357,  472. 

48  &  49  Vict.  0.  49  (Submarine  Telegraphs) 317. 

61  ft52  Vict.  0.25.... 313. 
52  ft  63  Vict.  c.  43  (Tonnage). . .  .154,  155. 
64  ft  55  Vict.  c.  31  (Mail  Ships). . .  .209. 
57  &  58  Vict.  0.  60,  ss.  77—91 , . . .  152. 

s.  220.... 279. 

s.  298 38. 

s.  418.... 319. 

ss.  418—424  (set  out). . .  .499. 

s.  419 38  8eq,,  55,  279,  373,  443. 

s.  421.... 54. 

s.  422.... 55. 

s.  424.... 70,  319. 

s.  469.... 280. 

s.  603....  151. 

8.  504 298. 

s.  572.... 246. 

8.  578.... 246,  580. 

s.  599.... 246,  602. 

s.  603 298. 

s.  604.... 297. 

s.  605 245. 

8.  607.... 279. 

8.  633.... 215. 

8.  688 200. 

60  ft  61  Vict.  c.  21  (Mersey  Channels  Act,  1897) 54,  517. 

60  &  61  Vict.  c.  61 . . .  .213,  282,  298. 

61  &  62  Vict.  c.  14. . .  .152,  157,  183,  189. 

63  &  64  Vict.  c.  32 152,  183,  190,  194. 

Local  Navigation  Acts,  512  aeq. 

Local  Pilotage  Acts,  247  seq. 

Stat  of  Pbooeedings, 

cross  actions,  one  ship  only  under  arrest,  294. 
successive  actions,  cargo  owner  and  ship  owner,  300. 

Stays,  In.    See  Going  about, 

duty  to  keep  dear  of  ship,  29,  479. 
whether  ship  must  hold  herself  in  stays,  481. 
missing,  479. 
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Steam  Vessel, 

meamng  of  the  term  in  the  regulations,  833. 

tug  is,  335. 

ship  propelled  by  machinery,  333. 

meeting  end  on,  Art.  18.  .393.     See  Meeting  Steamships, 

to  keep  out  of  the  way  of  sailing  ship.  Art.  20 . .  402. 

in  narrow  channel,  starboard  side,  Art.  25.  .440. 

to  slacken  or  stop,  if  necessary,  Art.  23.  .415. 

lights  of.     See  Lights,  8hips\ 

tug  is,  and  must  keep  out  of  the  way,  166,  402. 

fog  signals  for,  Art.  15.  .366. 

speed  in  fog,  Art.  16.  .371. 

lying  dead  in  the  water,  duty  of,  334,  341,  402. 

Steeeing  and  SATLma  Eulbs,  Arts.  17 — ^26.  .383  seq. 

Steebino  Oeab,  failing  to  act,  9,  160. 

Stebn  Light, 

Article  10..  359. 

to  be  shown,  though  no  risk,  360. 
when  to  be  shown,  and  how  long,  360. 
whether  pilot  boat  may  exhibit,  361. 

Stopping  and  Eeyebsing, 
rule  as  to.  Art.  23.  .415. 
alteration  in  the  rule,  415. 
'^  if  necessary,''  meaning  of,  416. 
in  what  waters  it  applies,  418. 
nor  infringed  until  opportunity  of  obeying  it,  429. 
analogous  rule  for  seuling  ships,  379,  431. 
efiPect  of,  on  ship's  head,  432,  433. 
not  always  prudent  course,  432. 
in  order  to  hear  more  clearly,  372. 
in  fog,  with  another  ship  near,  425. 
object  of  rule  is  to  minimise  effect  of,  as  well  as  to  prevent 

collision,  430. 
burden  of  proof,  upon  steamship  failing  to,  431. 
whether  steamship  lying  dead  in  water  must,  430. 
when  other  ship's  course  cannot  be  made  out,  420,  429. 
rule  applied  to  tug,  166. 
overtaken  ship  not  bound  to,  431. 
the  case  of  The  Khedive^  46,  421. 

Stowing  Anqhobs  and  Spabs,  488. 

SucrnoN,  effect  of,  485. 

Suez  Canal, 

authority  of  pilot  in,  216,  239. 

pilotage  not  comj^ulsory,  so  as  to  exempt  owners,  217. 

local  rales  of  navigation  for,  520. 

Sxtpfebeb  by  Collision.     See  Persons  entitled  to  Recover. 


586  INDEX. 

SuNXSN  Ship, 

damage  by,  86  teq. 

damage  to,  88. 

whether  duty  to  raise,  as  against  wrong-doer,  106. 

money  paid  to  wreck  raising  authority,  damages,  106,  162. 

wrong-doer  not  discharged  by  sinking  of  his  ship,  93. 

duty  to  light  and  buoy,  81,  86. 

cost  of  raising,  162,  282. 

negligence  of  independent  contractor  in  not  lighting,  88. 

BuBSTY,  recoyery  by,  against  part  owner,  94. 

Swell,  sinking  and  damaging  craft  by  raising,  27,  490. 


Taok.     See  Port  Tack;  Starboard  Tack;  Beating  out  Tack. 

TjLOKiiB,  Obouio).    See  Ground  Tackle. 

Tbes, 

local  rules  of  nayigation  for,  521. 
pilotage  in,  260. 

Tbleobaph  Gable,  damage  to,  76,  n,  201. 

Teleobaph  Smps, 

lights  and  signals  for,  Art.  4.  .317,  345. 
Submarine  l^egraph  Act,  1885.  .317. 

Thames, 

local  rules  of  navigation  for,  523. 

rules  under  Watermen's  Act,  536. 

damage  to  properly  of  Thames  Oonservancy  by  compulsory 

pilot,  217. 
speed  in,  531,  534. 
waterman,  is  owner's  seirant,  218. 

TmoK  Wbatheb.    See  Fog. 

Thibd  Pabty  Peocbdxjbb,  195,  296. 

Thibd  Ship, 

liability  of,  for  collision  between  two  others,  26. 
recovery  by,  collision  caused  by  fault  of  two  others,  26. 
where  collision  caused  by  fault  of  tug  or  tow.     See  Tug  and 
Tow. 

Tn>B, 

customary  track  in  rivers,  with  reference  to,  445,  482. 
eddy  tide  causing  collision,  420,  484. 
immaterial,  as  regards  speed,  where  both  under  way,  374. 
speed,  through  the  water  or  over  the  ground,  491,  522. 
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TONKAOE, 

meaning  of  word,  154. 

of  foreign  ships,  for  estimating  liability,  151  seq, 

of  steamships,  engine-room  not  deducted,  151. 

crew  spaces,  when  deducted,  151,  155. 

navigation  spaces,  when  deducted,  151,  155. 

double  bottom,  153. 

of  tug  under  15  tons  burden,  156. 

Tow.     See  Tug  and  Tow. 

Towage  Contract.    See  Tug  and  Tow, 
its  terms  and  performance,  185 — 189. 
broken  by  negligence  causing  damage  to  tow,  185. 
mutual  rights  of  tug  and  tow  under,  187. 
special,  192. 

Tbaoe  of  Ships,  crossing  it,  488. 

Tbansfeb  of  Action,  300. 

Tbanspobt,  damage  by,  to  another  of  the  fleet,  66. 

Trawleb, 

Hghts  of,  Art.  9  (Art.  10  of  1884).  .353. 

odlision  with,  357. 

with  gear  fast,  fog  signal,  358. 

riding  light,  364. 

when  to  carry  side  lights,  357,  358. 

fishing,  is  under  way,  359. 

trawler  with  trawl  down,  keep  out  of  the  way,  404,  405. 

Trent,  local  rules.    See  Humher, 

Trinity  House,  London,  pilotage,  214,  219,  253  seq. 

Tuo  AND  Tow, 

tug  and  tow  for  some  purposes  deemed  to  be  one  ship,  166, 

185. 
as  regards  compliance  with  the  regulations,  166,  402. 
sailing  ship  in  fault  for  not  keeping  out  of  the  way  of,  167. 
measure  ojt  liability,  limitation,  125,  159,  181. 
stop  and  reverse  rule,  applied  to,  166. 
''  tug  is  servant  of  the  tow,"  meaning  of  the  phrase,  169. 
dcmger  of  double  command,  170,  173,  228. 
doctrine  of  common  employment  as  between,  194. 
command,  where  two  or  more  ships  in  tow,  194. 
liability  of  tow  for  damage  by  tug,  169. 
where  the  command  is  with  the  tug,  172,  194. 
compulsory  pilot  in  charge  of  tow,  176,  187,  226. 
compulsory  pilotage  no  defence  where  tug  deficient,  227. 
tug  compulsorily  employed,  177. 

whether  tug  liable  for  fault  of  pilot,  171,  176,  191,  226. 
responsibility  for  employment  of  tug,  179. 
duty  to  employ,  when  driving,  14,  179,  478. 
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Tuo  AND  Tow — continued. 

liability  of  tow-owners  for  damage  by  tow,  174. 
liability  of  tug-owners  for  damage  by  tow,  174. 
whether  tug  liable  for  infringement  of  regulations  by  tow, 

and  vice  versdy  53,  171. 
whether  crew  of  tug  are  tow-owners'  agents,  173. 
improper  number  of  ships  in  tow,  194. 
oomsion  between  two  smps  in  tow,  195. 

tug  and  third  ship  by  fault  of  tug,  171. 
tug  and  tow,  178,  187. 
division  of  loss,  collision  between  tow  and  third  ship,  178, 

184,  191. 
all  three  in  fault,  178. 

recoyery  by  tow  of  damages  paid  to  third  ship,  190. 
damages  paid  by  tow  for  damage  by  tug,  insurers  liable, 

169. 
reooyery  by  tug  against  tow,  193. 
limitation  of  liabinty,  125,  193. 

injury  to  tow  by  tug,  "  improper  nayigation,''  160,  194. 
jomt  and  several  liability  of,  178. 
American  cases  as  to  liability  of  tug  and  tow,  179  seq.,  188, 

195. 
tow  making  fast,  without  knowledge  of  tug,  182,  184. 
damage  by  tow  getting  adrift,  182. 
unwi^dy  tow,  167,  181,  182. 
tows  sagging  to  leeward,  182. 
tug  disobeying  pilot  of  tow,  183. 
parting  of  tow  rope,  14,  183,  188. 
tug  casting  off  tow  line,  184,  188,  192. 
damage  by  tup;  not  anchoring  in  heavy  squall,  183. 
heavy  ship  being  moved  by  tugs,  184,  185. 
pilot  in  charge,  182,  185. 
tug  controlled  by  helm  of  tow,  185. 
dama^  by  tow's  fender,  185. 
tow  with  sail  set,  damage  by,  185,  188. 
steamship  in  tow  putting  engines  astern,  damage  by,  185. 
damage  by  tow,  after  being  cast  off,  27,  188,  192. 
tug  towing  her  ship  ashore,  188. 
careless  towing,  188. 
casting  off,  duty  to  stand  by  after,  188. 
unseaworthy  ship  in  tow,  189. 

negligent  collision  with  tug,  breach  of  towage  contract,  282. 
damage  to  third  ship  by  tow  line,  189. 
lights  for  steamship  towing.  Art.  3.  .344. 

sailing  ship  towing,  344. 
tug  waiting  to  assist  tow  when  injured,  remuneration,  187. 
tug,  tow,  and  third  ship,  third  party  procedure,  195. 
tow  lashed  alongside,  173. 
liability  in  remy  169,  177. 
tug  salvor,  171,  183,  187,  193. 
two  tugs  in  charge  of  one  tow,  178,  183,  193. 
negligent  towage.  Admiralty  jurisdiction,  195. 
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Tao  AND  Tow— continued. 

the  towage  contract,  its  terms  and  performance,  185,  189. 
duties  of  tug,  187. 

in  crowded  waters,  186. 

must  be  sufficient  for  her  work,  187. 

sufficiency  of  tow  line,  187. 

must  keep  yigilant  look  out,  187. 

slip,  when  necessary,  181,  190. 

must  warn  tow  of  dajiger,  186. 

if  obliged  to  cast  o£E  tow  must  pick  her  up  again,  188. 

must  obey  orders  of  tow,  186. 

must  keep  dear  of  craft  without  orders  from  tow,  186, 
187. 
duties  of  tow,  189. 

must  foUow  in  tug's  wake,  189. 

warn  tug  of  danger,  175,  189. 

be  ready  to  cast  o£E  when  necessary,  189. 

have  proper  li&^hts  exhibited,  189. 

give  order  to  dip  when  necessary,  189. 

special  towage  contract,  192. 

as  to  putting  tow  line  on  board  tug,  190. 
tugs  racmg  for  a  job,  22. 
tug  working  at  ship  ashore,  duty  to  keep  out  of  the  way, 

484. 
rules  as  to  towage  in  the  Tyne,  536. 
Tees,  522. 
Thames,  529. 

TuBXEY,  ships  of,  do  not  use  bell,  366. 

Ttne, 

Sjpecial  rules  of  nayigation  for,  536. 
pilotfige  in,  258. 
collision  in,  482,  494. 

UiiroEBTArNTY,  as  to  the  other  ship's  course,  327,  387,  430. 

Uin)EB  Steam,  meaning,  334. 

TJhdbe  Way, 

meaning  of  the  term,  333,  340,  341,  348,  366. 

trawler  fishing  is,  359. 

in  improper  weather,  562.    And  see  Fog, 

whel^Ler  fault  of  master  or  pilot  to  be  so  under  way,  228, 

229.  234. 
getting  under  way,  precautions  before,  477. 
steamship  lying  dead,  334,  341,  402. 

Undebwbiteiis.    See  Insurance. 

Wabping,  special  precautions  required  whilst,  484. 

Wabsheps, 

crossing  a  fleet  of,  455. 

right  of,  to  navigate  in  dose  formation,  483. 
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Watsbmax, 

owner  liable  for  negligence  of  Thames  licensed,  218. 
negligence  of  watermen  engaged  by  pilot,  225. 
rules  as  to  Thames,  536. 

Wbabino, 

instead  of  tacking,  479. 

ship  ahead  when  wearing  is  not  being  overtaken,  438. 

Whabp, 

collision  with  ship  at,  32. 
collision  with,  76,  n. 

Whabtihosb,  liability  of,  for  damage  to  ship  gronnding,  90. 

Whistle, 

steamship  to  sound,  in  thick  weather,  Art.  15.  .371. 
signals  by,  indicating  alteration  of  course.  Art.  28.  .462. 
departure  from  regfuLitions  dictated  by,  462. 

Wilful  Daicaoe,  by  master,  owner  not  liable  for,  14,  28,  64,  81. 

WiNBnra  Riyeb,  navigation  of.    See  Narrow  Channel:  Rivers, 

Wreck, 

damage  by  sunken,  86  seq.,  272. 

duty  of  harbour  authority  to  remove,  89. 

duty  to  light  and  buoy,  81,  86. 

abandonment  of,  81,  86. 

cost  of  raising,  insurance,  272. 

WniT.    See  Practice. 

Wbono-doeb, 

actual  wrong-doer  primarily  liable,  61. 
no  limitation  of  bis  liability,  62,  156. 
shipowner's  remedy  over  against,  66. 
shipowner  primd/acie  emph>yer  of,  63. 
liability  of  joint  wrong-doers,  93. 
contribution  between  co-owners,  93,  94,  131. 
liability  in  case  of  damage  by  King^s  ship,  61,  62,  92. 
not  purged  by  payment  of  statutory  liability,  161. 
liable  notwithstanding  insurance,  114. 

Wbong-doing  Ship, 

personification  of  ship,  2,  69  seq.    See  Ship  ;  LiaMity. 
identification  of,  297,  305. 
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